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"The Credit Counseling Industry's Largest Trade Association"

June 26, 2009

Dear Credit Counseling Industry Colleague:

The American Association of Debt Management Organizations (AADMO) is pleased to present
the "Consumer Debt Management Protection Act". This document is our proposed federal
legislation to require mandatory fair-share payments to credit counseling agencies. The purpose
of this legislation is to promote and ensure the continued operation and viability of debt
management organizations.

This federal legislation would require the payment of fair-share in the amount of 15% of funds
received by creditors, require the acceptance of debt management plan (DMP) proposals for
certified instances of defined serious financial hardship and provide assurances for creditors that
credit counseling agencies are lawfully permitted to propose and fulfill DMPs for consumers.

The legislation finds: (1) debt management organizations are an essential part of the consumer
credit system offering services necessary to relieve the distress of consumers in financial hardship,
provide an orderly repayment of debt and an effective alternative to bankruptcy, (2) consumer
debt is now at historically high levels, (3) debt management organizations offer proactive loss
mitigation and allow creditors to recover a significant amount of consumer debt that would be
otherwise uncollectible, charged-off to profit and loss or discharged in bankruptcy, (4) debt
management organizations are dependent on creditor cooperation and contributions to provide
their services and (5) creditors have reduced their financial contributions to, and the support of,
debt management organizations to a level that threatens the ability of many of these organizations
to provide services to consumers.

After review, consideration and any necessary revision of the Act, we will propose our legislation
to members of Congress, the White House and to the Troubled Asset Relief Program (TARP)
Congressional Oversight Panel (COP) over the coming weeks.

This is the starting point - it's only a first step! If you have any comments, suggestions or
recommendations, please feel to call me or e-mail me.

Mark Guimond
Executive Director

American Association of Debt Management Organizations
5210 Laurelwood Drive • Kingwood, TX 77345

Phone: 281-361-2325 • www. AADMO.org
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To amend title 15, United States Code to promote and ensure the continued operation and viability of

debt management organizations and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in

Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS

(a) SHORT TITLE- This Act may be cited as the "Consumer Debt Management

Protection Act."

(b) TABLE OF CONTENTS- The table of contents for this Act is as follows:

Sec. 1. S h ort t i t le; table of contents

Sec. 2. Congressional findings and declaration of purpose

Sec. 3. D e f i n i t ions

Sec. 4. Obl igation to pay fair share

Sec. 5. Remittance of fair share

Sec. 6. Proposals

Sec. 7. Automatic acceptance of proposals

Sec. 8. Proposal requirements

Sec. 9. Rejection of debt management plans

Sec. 10. Severability

Sec. 11. Relation to state laws

Sec. 12. Civil liability for willful noncompliance

Sec. 13. Civil liability for negligent noncompliance

Sec. 14. Jurisdiction of courts; limitation of actions

Sec. 15. Good faith reliance defense

Sec. 16. Effective date
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SECTION 2. CONGRESSIONAL FINDINGS AND DECLARATION OF PURPOSE

(a) The Congress makes the following findings:

(1) Debt management organizations are an essential part of the consumer credit

system offering services necessary to relieve the distress of consumers in financial

hardship, provide an orderly repayment of debt and an effective alternative to

bankruptcy;

(2) Consumer debt is now at historically high levels;

(3) Debt management organizations offer proactive loss mitigation and allow

creditors to recover a significant amount of consumer debt that would be

otherwise uncollectible, charged-off to profit and loss or discharged in

bankruptcy;

(4) Debt management organizations are dependent on creditor cooperation

and contributions to provide their services; and

(5) Creditors have reduced their financial contributions to, and the support of,

debt management organizations to a level that threatens the ability of many of

these organizations to provide services to consumers.

(b) Purpose

The purpose of this title is 

(1) To promote and ensure the continued operation and viability of

debt management organizations.

SECTION 3. DEFINITIONS

As used in this title 

(1) The term "consumer" means any natural person, or natural persons

jointly and severally, or jointly or severally, indebted to a creditor or creditors

for a consumer debt.
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(2) The term "consumer debt" means any debt or obligation to pay incurred

by a consumer primarily for personal, family or household purposes. The term

does not include 

(A) a federal or state guaranteed student or educational loan;

(B) a loan or obligation secured by property;

(C) child or spousal support;

(D) fines or penalties owed to any governmental body or unit;

(E) a debt reduced to judgment in a court of law;

(F) rent or lease payments for a dwelling;

(CJ) an obligation incurred due to fraud or criminal act;

(H) delinquent taxes;

(I) any obligation being paid by a debtor under a court approved
bankruptcy plan pursuant to title 11 United States Code;

(J) a bad or dishonored check;

(K) gov e rnment credit; or

(L) any obligation mandated by law.

(3) The term "creditor" means any person that regularly extends credit to

consumers, any bank, bank holding company, trust company, savings and loan

association, credit union, credit card bank, or savings bank that is regulated and

supervised by the Office of the Comptroller of the Currency, the Office of Thrift

Supervision, the Federal Reserve, the Federal Deposit Insurance Corporation, the

National Credit Union Administration or any state banking regulator, whether as

an original creditor or a holder in due course, whether an assignee, transferee, or

subrogee.
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(4) The term "debt management organization" means any person that receives

and disburses a payment to a creditor for, or on behalf of, a consumer pursuant to

the terms of a debt management plan.

(5) The term "debt management plan" means a debt repayment program,

schedule or system of paying a consumer debt to a creditor through a debt

management organization in installments on a monthly, or other continuing

periodic basis, on terms or conditions more favorable to the consumer and

different than in the contract or agreement, whether express or implied, between

the consumer and the creditor which establishes the basis for the consumer debt.

(6) The term "fair share" means payment by a creditor to a debt management

organization for disbursing, to the creditor, a payment from a consumer, or on

behalf of a consumer, pursuant to a debt management plan.

(7) The term "good faith" means honesty in fact and the observance of

reasonable standards of fair dealing.

(8) The term "government credit" means an extension of credit made to a

consumer by any governmental entity, department, agency, or instrumentality.

(9) The term "inadvertent error" means a mechanical, electronic, or clerical

error that was not intentional and occurred notwithstanding the maintenance of

procedures reasonably adapted to avoid such errors.

(10) The term "payment" means any transfer of money, property, other thing of

value, or evidences thereof.

(11) T h e term "person" means a natural person, corporation, business trust,

estate, trust, partnership, limited liability company, association, unincorporated

association, joint venture, or any other legal or commercial entity. The term does
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not include a public corporation, government, or governmental subdivision,

agency, or instrumentality.

(12) T h e term "proposal" means a debt management plan presented to a

creditor by a debt management organization on behalf of a consumer containing

all the elements required in of Section 8.

(13) T h e term "serious financial hardship" means a state of more than

immediate financial disadvantage in which a consumer is unable, reasonably to

satisfy their financial obligations with a creditor and the consumer reasonably

expects to be able to satisfy the obligation if contractual or repayment terms were

changed.

(14) T h e term "state" means any state, the District of Columbia, the

Commonwealth of Puerto Rico, or any territory or possession of the United States.

SECTION 4. OBLIGATION TO PAY FAIR SHARE

(a) A creditor that accepts a payment on behalf of a consumer by a debt management

organization, pursuant to the terms of a debt management plan, shall make payment to the

debt management organization in an amount equal to fifteen percentum of the payment

received by the creditor.

SECTION 5. REMITTANCE OF FAIR SHARE

(a) A creditor shall make a payment of fair share to the debt management organization within

thirty days of receipt of a payment from the debt management organization on behalf of

the consumer, pursuant to the terms of a debt management plan. The fair share payment

may be withheld, upon written consent from the creditor, for direct remittance to the debt

management organization from a payment, on behalf of a consumer, pursuant to the debt

full payment amount.
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SECTION 6. PROPOSALS

(a) A creditor shall accept a proposal submitted in good-faith by a debt management

organization to a creditor, on behalf of a consumer, which shows the ability of the

consumer to fund the debt management plan and establishes the need of the consumer

to participate in the debt management plan to avoid or alleviate current or imminent

serious financial hardship, avoid defaulting on a consumer debt to the creditor, avoid

filing for bankruptcy or to recommence payment on a consumer debt already

delinquent or in default.

(b) A creditor shall not condition the acceptance of a proposal on a payment by, or on

behalf of, a consumer prior to acceptance of the proposal by a creditor.

SECTION 7. AUTOMATIC ACCEPTANCE OF PROPOSALS

(a) The failure of a creditor to accept, counter or oppose a proposal within 15 calendar

days of its receipt from a debt management organization shall constitute the creditor's

acceptance of the proposal.

SECTION 8. PROPOSAL REQUIREMENTS

(a) A proposal shall include a full and complete accounting of the consumer's known

joint and individual debts, obligations, assets, judgments, garnishments, liens,

attachments, income, regular expenses, recurring variable expenses and a proposed

regular periodic payment to the creditor scheduled to fully amortize and satisfy the

consumer debt owed to the creditor over a reasonable period of time, generally not to

exceed 60 months.

(b) A proposal shall have a certification from the consumer of the completeness and

accuracy of the proposal.
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(c) A proposal shall state and have a certification by the debt management

organization that is authorized and lawfully permitted to propose a debt management

plan for consumers that reside in the state in which the consumer is a resident.

(d) A creditor shall not be required to accept a proposal for a consumer resident in a state

in which the debt management organization is not licensed, registered or otherwise

lawfully permitted to do business as a debt management organization in that state.

SECTION 9. RE JECTION OF DEBT MANAGEM ENT PLANS

(a) A creditor shall not be required to accept a proposal nor honor a debt management

plan upon a showing that the consumer's certification of the truth and completeness

of the proposal was based on fraud or intended to deceive the creditor.

(b) A creditor shall not be required to accept a proposal nor honor a debt management

plan upon a showing that the debt management organization was not authorized to act

as a debt management organization in the consumer's state of residency at the time the

proposal was provided to the creditor.

(c) A proposal shall not be rejected because of a consumer's age, race, color, religion,

national origin, sex, marital status, the receipt of public assistance, the fact that a

consumer's income derives from any public assistance program or if a consumer has

exercised a right under the Consumer Credit Protection Act.

SECTION 10. SEVERABILITY

(a) If any provision of this title or its application to any person or circumstance is held

invalid, the invalidity does not affect other provisions or applications of this title that

can be given effect without the invalid provision or application, and to this end the

provisions of this title are severable.
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SECTION 11. RELATION TO STATE LAWS

(a) This title does not annul, alter, affect, or exempt any person subject to the provisions

of this title from complying with the laws of any state with respect to a debt

management plan, except to the extent that those laws are inconsistent with any

provision of this title, and then only to the extent of the inconsistency.

SECTION 12. CIVIL LIABILITY FOR WILLFUL NONCOMPLIANCE

(a) In general- Any person who willfully fails to comply with any requirement imposed

under this title with respect to any consumer is liable to that consumer in an amount

equal to the sum of:

(l) any actual damages sustained by the consumer as a result of the failure

or damages of not less than $1,000 and not more than $10,000; or

(2) such amount of punitive damages as the court may allow; and

(3) in the case of any successful action to enforce any liability under this

section, the costs of the action together with reasonable attorney's fees

as determined by the court.

(b) Attorney's fees. Upon a finding by the court that an unsuccessful pleading, motion, or

other paper filed in connection with an action under this title was filed in bad faith or

for purposes of harassment, the court shall award to the prevailing party attorney's

fees reasonable in relation to the work expended in responding to the pleading, motion

or other paper.

SECTION 13. CIVIL LIABILITY FOR NEGLIGENT NONCOMPLIANCE

(a) In general- Any person who is negligent in failing to comply with any requirement

imposed under this title with respect to any consumer is liable to that consumer in an

amount equal to the sum of:
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(l) any actual damages sustained by the consumer as a result of the

failure; and

(2) in the case of any successful action to enforce any liability under this section,

the costs of the action together with reasonable attorney's fees as determined

by the court.

(b) Attorney's fees. On a finding by the court that an unsuccessful pleading, motion, or

other paper filed in connection with an action under this title was filed in bad faith or

for purposes of harassment, the court shall award to the prevailing party attorney's

fees reasonable in relation to the work expended in responding to the pleading,

motion or other paper.

SECTION 14. JURISDICTION OF COURTS; LIMITATION OF ACTIONS

(a) An action to enforce any liability created under this title may be brought by a

consumer in any appropriate United States district court, without regard to the amount

in controversy, or in any other court of competent jurisdiction, not later than the

earlier of (l) 3 years after the date of discovery by the plaintiff of the violation that is

the basis for such liability; or (2) 5 years after the date on which the violation that is

the basis for such liability occurs.

SECTION 15. GOOD FAITH RELIANCE DEFENSE

(a) A creditor shall not be held liable in any action for a violation of this title if the

creditor shows by a preponderance of evidence that the violation was not intentional

and resulted from a bona fide error notwithstanding the maintenance of procedures

reasonably adapted to avoid any such error. Examples of a bona fide error include,

but are not limited to, clerical, calculation, computer malfunction, and programming
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and printing errors, except that an error of legal judgment under this title is not a bona

fide error

SECTION 16. EFFECTIVE DATE

(a) This title takes effect upon the expiration of 180 days after the date of its enactment.

If you are not an AADMO member or an intended recipient of this document, please advise AADMO at 281-361-2325 of
the sender. This document is registered with the U.S. Copyright Off ice and may not be reproduced or distributed
without the specific written consent of AADMO to any person, corporation, agency, association, partnership or other
entity that is not a current member of AADMO. Violation of the copyright may carry significant penalties for unlawful
distribution. AADMO reserves all rights to this document.

Copyright © 2009 American Association of Debt Management Organizations (AADMO)
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