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Thomas W. McNamara, as court-appointed Receiver, moves ex parte for an Order

confirming the Receiver's power to close facilities and liquidate furniture and equipment at

the various sites now in the Receiver's possession pursuant to the Order Appointing

Receiver filed August 15, 2011 (" Receiver Order" ) and the Order Confirming Appointment

of Receiver, filed September 8, 2011.

Specifically, the Receiver seeks an order as follows:

The Receiver is further directed and authorized, in such manner, and to such
extent as he may in good faith deem necessary or appropriate, to close the
facilities of Defendants listed below and to remove, sell, l iquidate or
otherwise remove the furniture and equipment on site at those facilities, and
to take all necessary steps to return possession of the facilities to their
respective landlords:

10
30 Corporate Park, Suites 455-465 and Suite 400, Irvine
2975 Red Hill Avenue, Suite 100, Costa Mesa
1800 East Garry Avenue, Suites 203 and 207, Santa Ana

12 5855 Green Valley Circle, Suite 209, Culver City
3151 Airway Avenue, Suite F-200, Costa Mesa

13 151 Kalmus Drive, Suite D210, Costa Mesa
6345 Balboa Boulevard, Suite 138, Encino

14 23901 Calabasas Road, Suite 2006, Calabasas

15 This Ex Parte application is based on this application and memorandum of points

16 and authorities, and the Declaration of Thomas W. McNamara filed herewith, the pleadings

17 and files in this matter, and any documentary or other evidence submitted at any hearing on

the application. Notice of this application has been timely provided as set forth in Mr.

19 McNarnara's declaration.

20 Dated: September 29, 2011 BAL SPAHR LLP

21
Andrew W. Robertson22 Attorneys for Thomas W. McNamara,

23 Court-Appointed Receiver
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MEMOR AN DUM OF POINTS AND AUTHORITIES

I . INTROD U CTION

The Court-Appointed Receiver seeks the requested relief authorizing the liquidation

and sale of the identified premises of the Defendants to maximize the assets of the

Receivership and to protect the rights of third party creditors (primarily, landlords). Any

delay in such relief will in all likelihood diminish the assets of the Receivership and harm

the third party creditors. The Receiver seeks such an Order as confirmation of the

Receiver's powers, to ensure that all parties have notice as to the Receiver's intended

course of action, and to provide the Receiver the necessary flexibility as he seeks to deal
10

with the issue of how best to return the leased premises of the various Defendants back to

their respective landlords.
12

I I. BA C K G R O UN D
13

On August 15, 2011, the Court (Judge Frank Johnson) issued a Temporary
14

Restraining Order and Order appointing Mr. McNamara as the Receiver over; (1) the
15

"Non-Attorney Defendants"; and (2) the "Assets of Attorney Defendants" except any
16

assets of Attorney Defendants which are taken into the possession of the State Bar.
17

On August 30, 2011, the Receiver fi led his Preliminary Report. The Order

Appointing Receiver had commanded the Receiver to determine whether the Defendants'
19

operations could be continued lawfully and profitably. On page 44 of the Report, after a
20

lengthy discussion of his findings and the factual basis thereof, the Receiver concluded that
21

"all of these enterprises [run by the Defendants] are so intertwined in illegal fee-splitting,
22

deceptive advertising, and illegal loan modification services that they cannot be operated
23

lawfully." T h e Receiver thus concluded that the operations could not be continued
24

lawfully or profitably. (Report at 45).
25

On September 2 and 6, 2011, lengthy hearings were held before Judge Meisinger as
26

to whether to grant a preliminary injunction and to confirm the appointment of the
27

Receiver. All defendants had an opportunity to appear and contest the imposition of the
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preliminary injunction and continuation of the Receivership. Following that hearing, the

Co11rt entered the Preliminary Injunction and confirmed appointment of the Receiver in

Orders entered on September 6, 2011 and September 8, 2011.'

The Receiver Order grants the Receiver "the full power of an equity receiver"

(Receiver Order, page 5, line 23) and specifically authorizes and directs the Receiver, inter

alia, to:

"Continue to conduct the business, or cease operation of the business, of

Non-Attorney Defendants in such manner, and to such extent, and for such

duration as receiver may in good faith deem necessary or appropriate to

10 operate the businesses profitably and lawfully, if at all;" (Receiver Order,

Paragraph 3a, page 8, lines 12-15). A t Section V, pages 44-45, of the

12 Preliminary Report, the Receiver sets forth his conclusion that these

13 businesses can not be operated lawfully and profitably.

14 "Take immediate possession, custody and control of ( i ) al l Assets and

15 Documents in the possession, custody or c ontrol o f N o n -Attorney

16 Defendants...and (ii) all Assets of, or in the possession, custody, or under

17 the control of Attorney Defendants to the extent that such Assets are not

18 subject to the State Bar's possession..." (Receiver Order, Paragraph 3c,

19 page 8, lines 20-25).

20 "Take al l s teps necessary to secure al l p remises that Non-Attorney

21 Defendants are using to conduct business operations that relate to the

22 unlawful activity alleged in the Complaint..." (Receiver Order, Paragraph

23 3f, page 9, lines 10-12).

24 "Do all things and incur the risks and obligations in managing Assets

25 subject to this receivership as ordinarily incurred by owners, managers, and

26

27 The exception was that the hearing was continued as to Defendant Mitchell J. Stein
and his entities. However, they are not at issue in this ex parte motion.

28
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operators of similar Assets..." (Receiver Order, Paragraph 3q, page 12,

lines 9-12).

• "Sell any Assets in Receiver's possession on a commercially reasonable

basis". (Receiver Order, Paragraph 3r, page 12, lines 13-14).

On August 17, 2011, the Receiver took control and possession of the following

office sites: 30 Corporate Park, Suites 455-465 and Suite 400, Irvine; 2975 Red Hill

Avenue, Suite 100, Costa Mesa; 1800 East Garry Avenue, Suites 203 and 207, Santa Ana;

5855 Green Valley Circle, Suite 209, Culver City; 3151 Airway Avenue, Suite F-200,

Costa Mesa; 151 Kalmus Drive, Suite D102, Costa Mesa; and 6345 Balboa Boulevard,

10 Suite 138, Encino. The Receiver detailed who and what was found at each of these sites in

the Preliminary Report of Receiver filed August 30, 2011.

12 Since the f i l ing of the Receiver's Preliminary Report, he also has secured

13 possession of the offices of Kramer and Kaslow at 23901 Calabasas Road, Suite 2006,

14 Calabasas, California. The State Bar has removed all legal files from that site and does not

15 otherwise assert any possession of any remaining assets on site.

16 III. DI SCU SSION

17 The Receiver has ceased all business operations at the above-identified locations.

18 And, as noted, the Receiver has concluded that operations cannot be resumed lawfully and

19 profitably. Thus, the next logical step is to liquidate the premises and to return possession

20 of the premises to the landlords.

21

22 Although there is a stay in this action, Judge Elias previously authorized the filing
of this motion at the hearing held on September 20, 2011. However, Judge Elias declined

23 to set a date and directed the Receiver's counsel to contact this Court's chambers.
It appears in certain email correspondence to be the position of the Kramer

24 defendants that this was restricted to the ability of the Receiver to file a motion, but not to

25 set a date, The Receiver respectfully disagrees. Fi l ing a motion obviously requires
obtaining a date.

26 However, in the event there is confusion, the Receiver requests in connection with
making this motion that, if still needed, the stay be lifted to permit this application to

27 proceed based upon the risks of harm to the Receivership Estate and third party creditors as
noted herein.
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All of the premises are leased. The businesses located at each location are no

longer generating any revenue because they cannot do so lawfully and profitably. As a

result, there is no income to pay rent.

The likely result of this is that the landlords will never be paid, or if they are paid, it

will come at the expense of the consumers that Defendants are alleged to have victimized

through the unlawful practices, Specifically, the role of the Receiver is to maximize the

assets of the Receivership. In most instances involving alleged consumer fraud in which

Mr. McNamara is appointed, if sufficient assets are recovered, then any assets remaining

after payment of the Receivership expenses are then returned to the consumers. Creditors

10 such as landlords are often left unpaid. However, if they are paid, it would come at the

expense of the consumer, as there are limited and almost always insufficient funds to repay

12 the consumers. This certainly appears to the case here.

13 Moreover, continued storage of the office equipment located at each space makes

14 no sense. In some instances, the office equipment is leased from third parties. As with

15 landlords, their equipment should be retiuned to avoid harm to them and/or the consumers,

16 who are competing over a limited pool of assets. Further, as to office equipment owned by

17 the Defendants, moving and storing such equipment is costly, and the ultimate recovery

18 (re-sale value) of such equipment tends to be low. In order to maximize the Receivership's

19 recovery, it therefore is the experience of Mr. McNamara (who has been appointed in many

20 such matters) that such equipment should be sold as soon as possible.

21 As noted, the Order appointing the Receiver already authorizes such sales.

22 However, it is the Receiver's experience that it is better in a case such as this to provide

23 notice to the Defendants and approval from the Court as to the specific sales contemplated,

24 That affords them an opportunity to object, although the Receiver does not believe any

25 such objections will be meritorious. In this regard, however, the Receiver has provided

26 notice of this ex parte application as noted in his accompanying declaration.

27
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I II . CONC L U SION

The Receiver respectfully requests that the Court approve this application to close

the identified facilities and liquidate the furniture and equipment on site on the best terms

possible. This issue is time-sensitive as each of these sites is subject to ongoing lease

obligations. The landlords are entitled to the immediate return of the leased premises, and

continued retention of the off ice equipment wil l cause unnecessary expense for the

Receivership estate. Thus, the Receiver asks that the Court grant this application.

Dated: September 29, 2011 BALLARD SPAHR LLP

Andrew W. Robertson10 Attorneys for Thomas W. McNamara,
Court-Appointed Receiver
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