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Pursuant to Internal Revenue Code ("IRC") 5 74 2B,

Petitioner, Take Charge America, Inc, (hereinafter referred to

a s e i t he r "Petitioner" or "TCA"), hereby petitions this Court

for a declaratory judgment declaring (i) that Petitioner is an

organization exempt from federal income taxation under IRC 5

501(c) (3), (ii) that Petitioner is a public charity- as described

i n I R C 5 5 0 9 ( a ) ( 2 ) , ( i i i ) t h a t Re sp o n d en t e r r e d i n p r op o s i n g t o

find that Petitioner was not qualified for tax exempt status for

its tax years ending June 30, 2002, 2003 and 2004 (the "Examined

Years" ), and (iv) that pursuant to applicable law, Respondent's

regulations, and the facts and circumstances of this c ase, a n y

effective date of revocation of Petitioner's tax exempt. status

earlier than the final resolution of this litigation constitutes

an abuse of discretion. In further support of this Petition,

TCA states, claims and. alleges as follows:
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INTRODUCTION

According to Respondent's current practice and procedures,

a final, non-appealable determination that an organization is

not qualified for tax-exempt status in a particular tax year is

applicable to all subsequent tax years until such time as the

organization requests a determination regarding its

qualification for recognition of tax-exempt status and

Respondent issue a favorable determination on such request.

Respondent's current internal practice and procedural

requirements do not allow Respondent to accept or rule on an

organization's request for determination of tax-exempt status

for any tax period. if that organization's exempt 'status for

prior periods is either under review by Respondent or the

subject of litigation. G iven Respondent's internal practice and

procedures regarding the processing of requests for

determination, an adverse determination with respect to the

Petitioner for the Examined Years is also an adverse

determination for each open period that was not subject to

examination, notwithstanding the fact that Respondent has no

facts supporting a determination that Petitioner is not

qualified for tax-exempt status, for any of those periods.

Further, subsequent.to Respondent's issuance of its proposed.

adverse determination, Petitioner has made multiple requests for

a determination regarding its continued qualification for tax 

exempt status for which it has exhausted all administrative
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remedies available and. about which Respondent has failed to

issue a final determination in more than 270 days.

PARTIES

'1 . Petitioner, Take Charge America, Inc., is a,nonprofit

corporation incorporated under the laws of the State of Arizona.

Petitioner's principal office is located at 20620 North 19"
Address Used By Court

A venue , P h o e n i x , A r i z on a 85 02 7 - 3 5 8 5 . Petitioner is 'an exempt

organization described in IRC 5 501(c)(3), the qualification of

which is at issue. ' Petitioner's employer identification number

i s 8 6 - 0 5 9 3 5 9 8 .

2. Resp ondent is the Commissioner of Internal Revenue.

JURISDICTION

3. T his court has jurisdiction over this case pursuant to

I RC g 7 4 2 8

4. Pu rsuant to 1RC 5 7428(a)(2), the United States Tax

Court has jurisdiction to make a declaratory judgment with

respect to an actual controversy regarding Petitioner's initial

or continuing qualification as an 'organization described in IRC

501(c)(3) or initial classification or continued

classification as an organization described in IRC ..5 509'(a)

where Respondent fails to make a determination with respect .to a

request for such qualification.

5'. Petitioner has filed mu'ltiple requests for

determination regarding its continued recogniti'on of tax-exempt

status under IRC 5 501(c)(3) in response to which Respondent has
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failed to make a. final determination within 270 days and

Petitioner has exhausted all available administrative remedies

regarding such requests, including:

a. On Ja nuary 6, 2006, Petitioner filed a request

for determination with Respondent by a written protest to a

proposed revocation dated November 2, 2 005, ( t h e "January

2006 Protest" ), a true and accurate copy of which is

attached as Exhibit A. P e titioner filed the January 2006

Protest with Respondent at MS 4900 TEM, 40 West Baseline

Road, S u i t e 2 14 , Tem pe , AZ 8 5 28 3 .

b. On Ap ril 22, 2009, Petitioner provided a

supplemental protest to Respondent's Appeals Division (the

"Supplemental .Protest" ), a true and accurate copy which is
)

attached as Exhibit B.

FACTS

6. Petitioner was incorporated in the State of Arizona on

N ovember 1 8 , 1 9 8 7 , u nd er t h e n am e "Credit Counselors of America,

I nc . "

7 . In Sep tember 1988 , Pet itioner fi led a Form 1023 ,

Application for Recognition of Exemption Under Section 501(c)(3)

of the Internal Revenue Code, with Respondent.

8 . Petitioner's Form 1023 filed in Sep te mber 1988

contained no material omissions or misstatements of fact, and at

no time has Respondent claimed or determined that Petitioner

ever made any material omissio'n or misstatement.
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9. By a letter dated Janu ary 3 0, 1 99 1 , ' Respondent

recognized Petitioner as an organization exempt from federal

income tax on related income as defined by IRC 5 501(c) (3) and

as a public charity described under IRC 5 5 509 (a) (1) and

170 (b) (1) (A) (v i ) ; I n con si der i ng whether Pet'itioner was 'an

organization described in IRC 5 501(c)(3), Respondent reviewer,

in an internal memo, stated that:

a . Peti tioner is essen tially th e same a s th e

organization described in Rev. Rul. 69-441;

b. Pe titioner provides more education and research

than the organization described in Rev; Rul. 69-441 which

improves Petitioner's qualifications for tax-exempt status;

c. Th e fee s c h arged by Pe titioner do n ot p reclude

recognit ion of tax- exempt status;

d. The private interests of creditors are not being

served ; a n d

e . Th e cont ractual agreements . that Petitioner h a s

entered into ar e ar m s-length t'ransactions and Pe titioner

pays fair market value rates or better under the agreements

which operates to the benefit of Petitioner.

10. In May 2004, Respondent commenced an examination of

Petitioner's activities for its tax period ended June 30, 2002.

After nearly a year examining that period, in May 2005

Respondent expanded its examination to include the tax,years

ended, June 3 0 , 2 00 3 a nd Ju n e 3 0 , 2 0 04 .
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11. Respondent's examination of Petitioner's operations

was limited to the three (3) Examined Years and Respondent did

not consider any facts pertaining to periods subsequent to the

Examined Y e a r s .

12. Based on its examination, Respondent, proposed

revocation of its recognition of Petitioner's tax-exempt status

by a letter and Form 866-A, Revenue Agent's Report, dated

November 2, 2005 (collectively referred to as the " November 2 00 5

Proposed Revocat i o n " ) .

13. In violation of the Internal Revenue Manual, the

November 2005 Proposed Revocation failed to identify .a proposed

effective date of revocation

14. Respondent's position in the November 2005 Proposed

Revocation was limited to the allegations that:

a. Pe titioner's primary activities did not

accomplish an exempt purpose;

b. Mo re than an insubstantial portion of

Petitioner's activities were in furtherance of a non-exempt

purpose;

c. Peti tioner's operations served a private .rather

than a public interest; and,

d. Peti tioner's net earnings inured to the benefit

of private individuals and shareholders (although

Respondent subsequently waived all issues of private

i nuremen t ) .
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15. The November 2005 Proposed Revocation failed to

identify, discuss or provide a basis for any proposed date of

r evocat i o n .

16. Any unsubstantiated retroactive application of the

proposed revocation constitutes an abuse of the .ZRS's discretion

u nder XRC 5 78 05 ( b ) ( 8 ) b e c a u se :

a. Res p ondent failed to allege or demonstrate that

Petitioner made any material omissions or misstatements of

the facts disclosed. in Petitioner's Application for

Recognition of Exemption;

b. Resp ondent failed to demonstrate that it relied

on any material omission or misstatements of fact disclosed

in Petitioner's Application for Recognition- of Exemption;

c. Resp ondent failed to demonstrate that Petitioner

materially changed its operations or activities from those

disclosed in Petitioner's Application for Recognition of

E xemption ; a n d

d. R e spondent failed to demonstrate a change in the
I

law governing Petitioner's ability qualify as an

organization described in ZRC 5 501(c)(3).

17. The conclusions stated in Respondent' s November .2005

Proposed Revocation are erroneous for the following reasons:

a. Re spondent's conclusions regarding whether

Petitioner's primary activities accomplished an exempt

-7"
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purpose were erroneous with respect to each issue

considered, including:

(i) Governance, Respondent's' determination that,

during the periods under examination, an impermissibly

high number of Petitioner's board members were related

through family, business or personal relationships was

e rroneou s b e c a u s e

(A) During the periods under examination,

there were no legal requirements or published

administrative guidance regarding the required or

desired composition of an organization's governing

board;

(B) For all subsequent periods during which

such guidance and legal requirements existed,

Petitioner's board composition was compliant with

all desired and required standards of

i ndependence; a n d

(C) During the periods under examination,

Petitioner's governing board was comprised of

individuals committed to furthering its tax-exempt

mission, and, aside from claiming a lack of

independence, neither the November 2005 Proposed

Revocation nor the Rebuttal claimed that

Petitioner's Board failed to act in the best

interest of the organization at any time, and the
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alleged lack .of independence did not affect any

board vote, as every matter that a magority of

independent members voted for was.adopted by the

Board o f Di r e c t o r s ;

(ii) Revenue Streams, Respondent's contention

that the amount of revenue that Petitioner received

from. administering its debt management plan ("DMP")

p rogram was t o o l ar g e wa s e r r o n e ous b e cause :

(A) During the periods under examination,

there was no legal requirement or published

administrative guidance limiting the acceptable

portion of revenue that an organization. could

derive from the administration of a DMP program;

(B) For all subsequent periods for which

such guidance and legal requirements existed,

such. guidance only limited the total amount of

revenue derived from creditors to 50 percent of

the organization' s .total revenue, a standard

which, if applicable, Petitioner' would have

satisfied during the periods under examination

and which Petitioner continues .to satisfy; and

(C) Petitioner's revenue derived from its

DMP program was derived from the performance of

a n ac t i v i t y i nt egr a l t o i t s t ax - ex e mpt m i s s i o n .
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(iii) Counselor Trainin, Respondent's contention

that Petitioner's counselor education program provided

inadequate education to the counselors was erroneous

because Respondent failed to develop or consider all

facts relevant to this activity;

(iv) Educational Seminars, Respondent's

contention. that Petitioner failed to offer a sufficient

number of educational seminars was erroneous because

Respondent expressly refused to develop or consider

facts demonstrating the actual provision of such

programs;

(v) Substantial DMP Services, Respondent's

contention that Petitioner was substantially engaged in

a non-exempt activity because substantially all of

Petitioner's revenue and expenses were related to

administration of its DMP program was erroneous

bec'ause :

(A) The activity in question which

generated s uc h r e v enue and c a used s uc h e x p enses i s

an ac t i v i t y t h a t i s s ub st an t i a l l y r e l a t ed t o

Petitioner's tax-exempt purposes; and

(B) Respondent's position that

substantially all of Petitioner's expenditures

were related to DMP administration failed to

consider the more than $430,000 in contributions
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made to Montana State University and the $10

million conditi.onal grant made to the University

of Arizona and failed to consider the fact that

Peti t i o n e r w a s a n a c t i v e par t i c i pa n t i n t he

educational programs conducted by these

Universities, including the Take, Charge America.

Institute.

b. R esp ondent's determination regarding whether more

than an insubstantial portion of Petitioner's activities

were in furtherance of a non-exempt purpose was erroneous

with r e s p e c t t o e a ch i ssu e co n s i d e r e d , i n c l u d i n g :

(i) 0 eration of a DMP Pro ram, Respondent's

contention that Petitioner was sub'stantially engaged in

a non-exempt purpose through the operation of a DMP

program was erroneous because this position fails to

recognize that courts have twice determined that; where

administration of a DMP program was integral to a

credit counseling organization's counseling function,

these activities were "charitable and educational

u nder t a k i n g s " ;

(ii) Avoiding Federal Regulation, Respondent's

contention. that a substantial non-exempt purpose for

Petitioner's obtaining exempt status was to avoid.

enforcement of the Credit Repair Organization Act

("CROA".), which exempts organizations described under
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IRC 5 501(c)(3) from enforcement, was er r oneous b e cause

CROA was enacted more than eight years after Petitioner
I

applied for tax-exempt status by filing its Form 1023;

(iii) Benefits to MBNA, Respondent's contention

that Petitioner was substantially engaged in the non 

exempt purpose of providing benefits to MBNA through

the collection of amounts owed to MBNA was erroneous

because a necessary and incidental benefit of

administration of Petitioner's DMP program is the

payment of debt owed to creditors, and Respondent

failed to establish that Petitioner conferred any

benefits on MBNA or any benefit that was substantial in

comparison to the public benefit generated by its

activities; and

(iv) Em lo ent of Famil Members, Respondent's

contention that as a substantial activity, Petitioner

employed members of the founder's family was erroneous

because employing individuals is not by itself a

substantial non-exempt purpose especially whe're, as in

the present situation, Respondent did not determine

that any individual's compensation exceeded fair market

v alu e .

c. Res p ondent's determination regarding whether

Petitioner's operations served a private rather than a

-12 
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public interest was erroneous with respect to'each issue

considered, including:

(i ) MBNA and Other Creditors, Respondent's

contention that Petitioner's activities conferred a

greater than insubstantial benefit on MBNA and other

creditors through the collection of amounts owed to

MBNA and other creditors was erroneous because a

necessary and incidental benefit of administration of

Petitioner's DMP program is the payment of debt owed to

c red i t o r s ;

(i i ) F am i l Members, Respondent's contention that

Petitioner's activities c onfe r r e d a g r e a t e r t h an

insubstantial benefit on members of the founder's

family was erroneous because it is not supported by the

facts developed during the examination; and

( i i i ) Bus in e ss R e l a t i on s h i s , R esp o ndent ' s

contention that Petitioner's contractual relationships

with a business owned by its founder caused

Petitioner's net earnings to inure to the benefit of a

private individual was erroneous because it is not

supported by the facts developed during Respondent's

examination.

d. In R e spondent's Rebuttal, dated May 19, 2006,

Respondent waived the issues that it raised regarding

private inurement.
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e. 1 n addition to Respondent's erroneous. positions

regarding the Examined Years, Respondent's position

regarding recognition of Petitioner's ongoing tax-exempt

status for years subsequent to the Examined Years is

erroneous because Respondent failed to develop or consider

any facts pertaining to Petitioner's activities during

periods subsequent to the Examined Years.

18. Petitioner timely protested Respondent's November 2005

Proposed Revocation, sought a determination regarding the

ongoing recognition of its tax-exempt status, a nd. requested a

conference with the Office of the Regional Director of Appeals,
1

Interna1 Revenue Service by submitting the January 2006 Protest.

19. In its January 2006 Protest, Petitioner corrected

factual errors in the November 2005 Proposed Revocation and

requested a ruling from Respondent providing that;

a. Peti tioner was operated at all times exclusively

to promote charitable and educational goals;

b. Pe titioner's activities never promoted any non 

e xempt pu r p o s e ;

c. Pet i tioner's activities conferred no more than an

incidental benefit on private interests;

d. Pet i tioner's net earnings did not inure to the

benefit of a private individual or shareholder; and

e. Pe titioner requested that Respondent issue a

determination regarding Petitioner's current and ongoing

-14 
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qualification as an organization described in IRC 5

501(c)(3) through. the issuance of a no change letter

20. At all times since filing its Protest, Petitioner has

continued to be organized and operated exclusively for tax 

exempt purposes and has complied with each and every. requirement

necessary for recogniti'on as an organization exempt from federal

income tax under IRC 5 501(c)(3) and classified as a publi'c

c hari t y b y I RC 5 5 5 0 9 ( a ) (1 ) a n d 1 7 0 (b ) (1 ) (A) (v i )

21. As of the. date of this Petition, Res ondent has notp

issued a final determination ruling on Petitioner's request'for

a determination in its January 6, 2006 Protest

22. By 'a letter dated. May 19, 2006, Respondent filed its

rebuttal to Petitioner's January 2006 Protest stating that

Respondent reviewed the Protest and determined that the position

expressed in the Proposed Revocation remains unchanged..

23. On April 21, 2009, more than 1,200 days after filing

the January 2006 Protest and more than 2,800 days from the date

on. which the first period under examination began, Petitioner

was granted its Appeals Conference of Right

24. As Respondent's examination of Petitioner's activities

was limited to the three (3) Examined Years, m ore t h a n . fo u r

years and nine months had elapsed between the final day of the

tax years examined by Respondent and the. date of the Appeals

Conference of Right.

-15 
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25. During the seven-year period subsequent to the close of

the last period examined by Respondent, Respondent published

significant guidance specific to Petitioner's activities and a

new section of the IRC was enacted that substantially changed

the exemption requirements for tax-exempt organizations engaged

in credit counseling activities. Specifically, s ince t h e c l ose

of the last period examined by Respondent, the following has

o ccurred :

a. On July 13, 2004, Respondent published Chief

Counsel A d vi c e ( " CC A " ) 2 0 04 3 1 0 23 , w hi ch p r ov i d e s speci f i c

guidance regarding application of the private benefit and

private inurement doctrines to tax-exempt organizations

engaged in the provision of credit counseling services;

b. On M a y 9, 2005, Respondent published CCA

200620001, which provides specific guidance regarding

Respondent's interpretation of the term "educational". with

respect to tax-exempt organizations engaged in the

provi ' o f credit uns elin services1on co g s , and

c. On Au gust 17, 2006, the Pension Protection Act of

2 006 ( P . L . 1 0 9 - 2 0 8 ) w as e n a c t e d , a d d i n g n e w I RC 5 5 0 1 (q ) ,

which provided specific requirements that an organization

engaged in the provision of credit counseling services must

meet in order to be recognized as an organization described

i n IRC 5 5 0 1 ( c ) ( 3 ) .

-16 
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26. Due to the changing legal and administrative

requirements for tax-exempt organizations e ngaged i n ' t h e

provision of credit counseling services, in the years subsequent

to the end of the last period subject to examination, Petitioner

continually revised its activities to comply with each and every

new legal and administrative requirement. In the more than six

y'ears si;nce the November 2005 Proposed Revocation, and while

Respondent unreasonably delayed resolving Petitioner's January

2006 Protest, Petitioner has committed substantial time, money,

and effort to comply with these new legal and administrative

r equ i r e m e n t s .

27. During the Appeals Conference of Right, Respondent's

Appeals Officer indicated that he was unsure whether the Appeals

Division had the authority to consider facts outside of the

scope, of the periods under examination, As such, Respondent's

Appeals Officer did not make a determination regarding whether

to uphold the Proposed Revocation at that April 21, 2009. Appeals

Conference of Right.

28. At the. Appeals Conference of Right, Petitioner

supplemented its written. Protest with the Supplemental Protest,

dated April 22, 2009. In its Supplemental Protest," Petitioner

a. Prov ided additional information explaining why

Responden t ' s Pr o p o s e d R e v o c a ti o n w as e r r o n eo u s a nd an a b u se

of the Respondent''s discretion;
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b. I n formed Respondent of changes.to the

Petitioner's operations in the three years and five months

since Respondent issued its Proposed Revocation, to comply

with new legal and administrative requirements;

c. I nformed Respondent of the litigating hazards

created by the unexplained delay in processing Petitioner's

Prot es t d a t e d J a n u a r y 6 , 2 006; a n d

d. Requ ested that Respondent issue a determination

recognizing Petitioner's continuing qualification for

recognition of tax-exempt status under IRC 5 501(c)(3)

29. At all times subsequent to the Supplemental Protest,

Petitioner was organized and operated in a manner compliant with

each of the requirements necessary to be recognized as a t a x  

exempt credit counseling organization pursuant to IRC 55

501(c) (3) and 501(q) and classified as a, public charity under

IRC 55 509 (a) (1) an d 1 7 0 (b) (1) (A) (v i ) .

3 0. On Sep t e m be r 1 4 , 2 00 9 , more than 1,300 days after

filing its Protest and more than 2,990 days from the date on

which the first period under examination began, Respondent's

Appeals Division granted Petitioner a second Appeals Conference

of Right to discuss additional issues not considered during the

April 2009 meeting, including whether Respondent would consider

Petitioner's activities in the periods subsequen t t o t h o se u n d e r

examination,
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31. At Petitioner's second Appeals Conference of Right,

Respondent's Appeals Officer explained that Respondent would not

consider Petitioner's activities during the interv ening p e r i o d s

subsequent to the Examined Years and that Respondent's Appeals

Division was inclined to uphold the Proposed Revocation.

32. On October 1, 2009, Petitioner provided Respondent

with a memorandum (the "Hazards Memo" ) to assist Respondent with

its analysis as to whether it should consider periods subset(uent

to those examined in determining whether to recognize

Petitioner's continuing qualification for tax-exempt status.
A

true and accurate copy of the Hazards Memo is attached as

Exhibi t C .

33. In the Hazards memo, Petitioner;

a. Informed Respondent of the length of the delays

experienced by Petitioner in obtaining its final

determination regarding its continued recognition as an

organization exempt from federal income tax under IRC 5

S01(c) (3) ;

b. In fo rmed Respondent that if the Proposed.

Revocation were to be retroactively applied, t hen :

(i) Petitioner's exempt status would be revoked
1

for its examined tax periods ended 2002, 2003, and

2 004 a n d

-19 
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(ii) Petitioner's exempt status would be. revoked

fo r i t s unex a m in ed t a x p e r i ods e nd e d 2 0 0 5 , 2 006, 2 0 0 7 ,

2 008, 2 0 0 9 , an d 2 0 1 0 ; and

(iii)Petitioner's ongoing exempt status would be

revoked based on an examination of tax years that

ended no less than seven years prior to the issuance

of the final determination.

c. E xplained the litigating hazards resulting from

Respondent's unwarranted delays in processing Petitioner's

case and this Court's jurisdictional authority to issue a

declaratory judgment regarding Petitioner's o ngoing t a x  

exempt status due to Respondent's failure to issue a final

determination regarding such status;

d. Exp l ained that Petitioner's activities, w hi l e

compliant with the available authorities during the periods

under examination, had evolved to comply with all

administrative guidance and legal requir'ements. that became

available. after the commencement of the periods under

examination;

e. In formed Respondent that during the nearly four

years subsequent to the issuance of the November 2005

Proposed R e v o c a t i o n , Petitioner had addressed each issue

'raised in the Proposed Revocation, including:

(i) Insufficient education, while Petitioner's

educational programs and commitme'nt have always been

-20"
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vastly superior to those of other exempt cre'dit

counseling organizations, Petitioner explained how it '

increased its educational efforts in the periods

subsequent to the examination;

(i i ) Z na d e ate financial .counselin , Petitioner

explained that, as additional guidance became

available, it took steps to increase the effectiveness

of its educational counseling by revising its

counseling manuals and counselor evaluations to

include use of Respondent's own language and measure

of educational counseling, a s prov i ded i n R e s p ondent ' s

Core An a l y s i s To o l ;

( i i i ) Em lo ent of f ami l members o f TCA

executives, though there is not and has never been any

prohibition or limitation on the ability of tax-exempt

organizations to hire relatives of their executives. in

any capacity and pay them reasonable compensation,

after receiving the November 2005 Proposed Revocation,

Petitioner explained that it recognized.Respondent's

concern and took steps to address this pe'rceived

issue;

(iv) Contractual relationshi with an entit

controlled b C EO, in the November 2005 Proposed

Revocation, ReSpondent expressed its concern with the

contractual relationship between Petitioner and
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Walking Eagle Communication ("WEC"), a sof t wa r e

company owned by Petitioner's CEO, Michael Hall;

Petitioner explained that these concerns had been

eliminated in the periods subsequent to the November

2005 Proposed Revocation as the relationship was

terminated and Michael Hall resigned as Petitioner's

CEO;

(v.) Lack of board inde endence, Petitioner

explained that, during the periods under examination,

its governing board was comprised of individuals

committed to furthering its tax-exempt mission, and,

aside from claiming a lack of independence, n ei t h e r

the Proposed Revocation nor the Rebuttal claimed that

the board failed to act in the best interest of the

organization's exempt purpose at any time; however,

t hr o ug h t h e en a c t m en t o f I RC 5 5 0 1 (q ) i n 2 0 0 8 ,

Congress legislated specific requirements pertaining

to the independence of'the governing board of credit

counseling organizations and Petitioner has taken the

steps necessary to comply with all requirements o f I R C

5501(q), including .the provisions relating to board

independence thereby eliminating this concern raised

b y Responde nt ; a n d

(vi) Contractual Relationshi with MBNA,

Petitioner explained that during the periods

-22 
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subsequent to the examination, it had terminated the

relationship with MBNA that Respondent claimed to

cause an impermissible private benefit; moreover,

Petitioner has no similar relationship. with any other

c redi t o r .
I

f. Info rmed Respondent 'that, for. both the periods

subject to examination and those subsequent to the

examination, Petitioner had exhausted its administrative

remedies within the Internal Revenue Service and that '

Petitioner's progress towards obtaining a ruling foim

Respondent was severely hampered due t'o causes beyond

Petitioner' s control

g. Informed Respondent that Respondent's failure to

process Petitioner's request conferred jurisdiction on this

Court to issue a declaratory judgment with respect to

Petitioner's continui;ng qualification for tax exempt status

for both the periods under examination and for each of the

s ubsequent p e r i o d s .

h. Piov ided Respondent with a letter from Steve

Groves d a t e d Feb r u a r y 2 0 , 2 00 9 ( t h e " Groves L et t e r " ) , a

true and accurate copy of wh'ich is, attached as Exhibit D,

former counsel .to the United States Senate Permanent

Subcommittee on Investigations (the "Subcommittee" ), which

conducted its own investigation of Petitioner's. activities

during one of the periods under examination.
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34. As Respondent has provided Petitioner with its,Appeals

Conference of Right, and indicated that it will uphold the

November 2005 Proposed Revocation, Petitioner has no remaining

administrative remedies available within the Internal Revenue

S ervice .

35. Several months after reviewing the Hazards Memo,

Respondent's Appeals Officer informed Petitioner that the

Appeals Division would not consider any facts for periods

subsequent to the. Examined Years, and that it was going .to

uphold Respondent's Proposed Revocation.

36.. On September 10, 2010, Petitioner filed a request for

relief from retroactive application of the Proposed Revocation

under IRC 5 7805(b) with Respondent's National Office (the

"7805(b) Request" ) . A true and accurate copy of the 7805(b)

Request is attached as Exhibit E. Petitioner was forced to

timely seek relief despite the fact that Respondent had failed

to identify any proposed effective date of revocation in the

November 2 0 0 5 P ro p o s e d R e v o c a t i o n , a nd ha d n e v e r c or r e c t ed t h a t

f a i l u r e .

3 7. On Oc t o b er 2 1 , 2 0 1 0 , more than 1,700 days after filing

its Protest and more than 3,300 days from the date on which the

period under examination began, Petitioner met with Respondent''s

Appeals Division to discuss any remaining issues .in' a third

Appeals Conference of Right.
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38. Subsequent to the October 21, 2010 meeting,

Respondent's Appeals Officer informed Petitioner that the

Appeals Division would uphold the Proposed Revocation and

p repare t h e c a s e t o be sent to Respondent's National Office for

resolution of Petitioner's request for relief under IRC 5

7805 (b) .

3 9. As Re sp o n d e n t , after granting Petitioner its Appeals

Conference of Right, determined that it would uphold the

November 2 0 0 5 P ro p o s e d R e v o c a t i o n , a n actua l c o n tr o v e r s y

regarding Petitioner's exempt status exists and Petitioner has

exhausted all administrative remedies available within the

Internal Revenue Service.

40. On November 2, 2010, Respondent provided Petitioner

with a 10-day letter which included the facts Respondent's

Appeals Office intended to send to the National Office (the "10 

Day Letter" ) . In its 10-Day Letter, Respondent's Appeals

Officer determined that Petitioner's Request for relief under

Code 5 7805(b) should be granted because Petitioner disclosed

its activities and its relationships with related entities to

Respondent for consideration in its Form 1023.

41. The sole issue to be considered by Respondent's

National Office is the effective date of the adverse

determination that Petitioner was not qualified as a tax-exempt

organization during the Examined Years. The National Office
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lacks the administrative jurisdiction to consider or revise

Respondent's adverse determination.

42. Respondent never requested an extension of time

applicable to Petitioner's tax years later than the. years. under

examination, and the statute of limitations applicable to the

Petitioner's tax years ending June 30, 2005, 2006, a nd 2 0 0 7 h a s

e xpi r e d .

43. With respect to Petitioner's Protest filed, on January

6 , 2 0 0 6 :

a. Th e Protest was a written protest to Respondent's

P roposed Revocat i o n a n d , a s suc h , a r e q u es t f o r a

determination regarding Petitioner's ongoing qualification

for recognition of tax-exempt status under IRC 5 501(c)(3)

and as public charity under IRC 55 509(a)(1) and,

170 (b) (1) (A) (vi ) .

b. A s Re spondent issued a Proposed Revocation, which

its Appeals Division has decided to uphold, a n a c t u a l

controversy exists between Respondent and Petitioner.

c. As Respondent has provided Petitioner with its

Appeals Conference of Right, indicating that' it will uphold

the Proposed Revocation, Petitioner has no remaining

administrative remedies available within the Internal

Revenue S e r v i c e .

d. As of the date of the filing of this Petition,

more than 2,100 days have elapsed since Petitioner filed.
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its written protest with Respondent and Respondent has

failed to make a determination with respect to Petitioner''s

request for a determination

e. , As Respondent has failed to make a determination

within 270 days of Petitioner's request for a determination

and as Petitioner has exhausted its administrative remedies

within Internal Revenue Service, t h i s C o u rt h a s

jurisdiction to issue a declaratory judgment under IRC

7428 (b) (2) .

WHEREFORE, for the foregoing reasons, and as w i l l b e

established in this case, Petitioner, pursuant to .IRC 5 7428,

requests that this Court:

a. Dete rmine that, except for jurisdictional requirements

and the fact that no notice of determination has been issued,

Respondent'.shall bear the burden of proof as to every ground

relied upon to sustain his position.

b. Issue a judgment declaring that for the. tax periods

ended J un e 3 0 , 2 0 0 2 ; Ju n e 3 0 , 2 0 03 ; Ju n e 3 0 , 2 00 4 ; J u n e 3 0 ,

2 005; J u n e 3 0 , 2 0 0 6 ; Ju n e 3 0 , 2 0 0 7 ; Ju n e 3 0 , 2 0 08 ; J u n e ' 30 ,

2 009; J u n e 3 0 , 2 01 0 ; a nd J un e 3 0 , 2 01 1 , Pe t i t i o n e r i s a n

organization exempt from federal income tax on related income as

d efined b y I R C 5 5 0 1 ( c ) ( 3 ) , as amended, and that Petitioner is a

public charity as described in IRC 55 509(a)(1) and

1 70(b) (1 ) (A ) ( v i ) an d t h a t Pet i t i on e r c on t i n u e s t o b e s uch a n

organ i z a t i o n .
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c. Is sue a judgment declaring that Respondent erred in

issuing its Proposed Revocation with respect to Petitioner's

tax-exempt status;

d. Is sue a judgment declaring that pursuant to applicable

law, Respondent's regulations, and the facts and circumstances

of this case, any effective date of revocation earlier than the

resolution of this litigation constitutes an abuse of

d iscr e t i o n;

e. G ra nt Petitioner such other, further and additional

relief as the Court deems just and proper.

Respectfully submitted,

Venabl e L L P

ADMITTED
Dated : N o v e mber 2 8 , 2 01 1

B ia n L . Sc h w a lb
(Tax Cour t Ba r No .' SB0449 )

ADMITTED NOT RECOGNIZED G~~~g~ E

( Tax Cour t Ba r No . CG0 4 3 2 )

ADMITTED NOT RECOGNIZED
( Tax Co ur t Ba r No . RA 04 0 5 )

ADMITTED NOT RECOGNIZED M~t the~ T J o u r ny
( Tax Cour t Ba r No . JM0 1 7 4 )
575 Seventh Street, N.W.

W ashing t o n , DC 2 0 0 0 4
( 202) 3 ' 44 - 4 0 0 0
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RECEIVED
tNTERNAL REVENUE SERVICE

Januaiy 6, 2006

District Director SBSE Area 3 I Terr l
Internal Revenue Service - EO ; pmne A7

MS 4900 TEM
40 Vest Baseline Road, Suite 214
Ternpe, AZ 85283

PROTEST OF TAKE CHARGE AMERICA, INC.

AGAINST PROPOSED REVOCATION OF EXEMPT STATUS

UNDER SECTION 501(c)(3) OF THE INTERNAL REVENUE CODE
FOR THB TAX YEARS ENDED JUÃB 30, 2002, 2003, AND 2004

Comes now Take Charge America, Inc. ("TCA") by counsel, Mark B. >Veinberg,
Esquire, and Ronald D. Jacobs, Esquire, of Weinberg @ Jacobs, LLP, and respectfully protests
the determination made in your letter of November 2, 2005, that its exempt status under Section
501(c)(3) of the Internal Revenue Code ("IRC") for the tax years ended June 30, 2002, 2003, and

2004 should be revoked.

TCA requests that its appeal of this proposed determination be referred to the Appeals
. Office. TCA further requests that a Hearing be held on this Protest.

In response to the proposed findings contained in your November 2, 2005 letter, the
following information, documentation, and analysis are submitted on behalf of TCA.

A. Th' e name, address and TIN of the Exempt Organization:
Take Charge America, Inc.
20620 N. 19'" Avenue
Phoenix, Arizona 85027-3585
Telephone No. (623) 266-9000
86-0593598,

B. The Date and Symbols of the Notifying Letter of Proposed Revocation:
November 2, 2005
Attn: Michael A. Ross MS 4900 TEM

C. The Tax Periods involved in this Protest are the tax years ending June 30, 2002,
2003, and 2004.

D. TCA takes exception to the following issues presented in the Explanation of Items.
(Form 886-A) attached to the November 2, 2005 Proposed Revocation Letter:

1. Tha t TCA's primary activities do not accomplish an exempt purpose.
2. Tha t more than an insubstantial part of TCA's activities are in furtherance

of a non-exempt purpose.
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3. T hat TCA was operated for the purpose of serving private rather than

public interests.

4. Tha t TCA has allowed private inurement to exist in conducting its
operations.

The Form 2848, Power of Attorney, has been filed with the District Director of
Internal Revenue and authorizes Mark B. Weinberg, Esquire and Ronald D.
Jacobs, Esquire, to represent TCA with respect to this matter. A copy of Form
2848 is included with this Protest.

PRESENTATION OF FACTS IN DISPUTE

Take Charge America, Inc. (TCA) respectfully disputes the following allegations of fact
set forth in the Explanation'of Items (Form 886-A) attached to the Notice of Proposed
Revocation (I.etter 3618) dated November 2, 2005. For identification purposes the
Explanation of Items. will hereinafter be referred to as the "RAR". The repeated
misquoting of TCA publications and mischar'acterization of actions, programs and
intentions of TCA create theimpressionthat the Service representatives were intent upon
justifying a predetermined result in this case. That result was laid out in the Chief
Counsel Memorandum 200431023, dated July 13, 2004, a copy o f w hich is attached as

Exhibit 1: credit counseling agencies ("CCAs") are not educational, but rather
commercial enterprises designed to benefit private persons. The RAR selectively
highlights and distorts facts to fit TCA into a factual mold supporting that conclusion in
this case; the facts as corrected below place TCA well outside the abuses 'described in
Chief Counsel Memorandum 200431023.

1. TCA disputes the statement onpage 1 of the RAR that "Mr. Hall was and
continues to be the force behind and the life blood of TCA." While it is a fact that
Mr. Hall was the founder of TCA and is its CEO and Board Chairman, the
statements that he was and is the "force behind and the life blood of TCA" is only
an opinion of the Revenue Agent and should not be described in the RAR as a
fact. TCA further wishes to point out that the RAR is replete with opinions and
innuendo of the Revenue Agent that are incorrectly and inappropriately presented
as facts. Further, it is submitted that these opinions and innuendo demonstrate the
existence of a bias toward revocation (not to mention a desire to be compliant
w ith Chief Counsel Memorandum 200431023) and therefore put forth a

significant negative presentation of the facts applicable to TCA. It is further
submitted that had the Revenue Agent presented the facts neutrally, without his
biased opinions and innuendo, his ability to reach' the conclusion that revocation
was required would have been substantially more problematic.

2, TCA disputes the implication ni the RAR at Page 1 that Mike Hall created
TCA to keep the business to himself. Mr. Hall has consistently stated to the
Service that the deciding factor was that he felt the consumers. he referred were
not'being well served and that he could establish an organization that would
provide better service and superior education in personal financial management.

TIN 86-0593598
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3. TCA disputes the statement on page 2 of the RAR that it only "claims" that its
software is used in other educational activities. This is another example of the
innuendo that is placed throughout the RAR by the Revenue Agent. For example,
this software has been used in classroom settings at the University of South
Carohna, the University of Arizona, and the University of North Carolina, in
addition to TCA; Exhibit 2 contains copies of the invoices for some of these sales.

4. TCA disputes the implication on page 2 of the RAR that something is amiss if
Mike Hall trusts those who sit on the TCA Board, and that somehow thes'e
individuals are neither qualified nor capable of living up to their fiduciary
responsibilities. The bond of mutual respect and a history of working well
together is a plus in any responsible group, as are 'qualifications to do that work.
Dr. Peter Rose is a nationally renowned educator and.author in finance, including
consumer finance and Dr. Robert Fellenz is an expert in the methodology and

' techniques. of delivery of adult education.. In discussing Dr. Peter Rose, IRS states
only that his background would be useful to TCA in providing better financial
services or'operating more efficiently. The Appeals Ofhcer should be aware that
there are many such circumstances where the.RAR darnns TCA with faint praise
while exaggerating the negative side of any even remotely ambiguous
circumstance.

5. 'TCA disputes the statement on page 3 of the RAR concerning Mr. Haines.
TCA submits that the Revenue Agent's assumption that Mr. Haines received one 
half of the professional services fees paid to Cuervo Development is incorrect.
Further, no fees were paid by TCA to Mr. Haines in the transaction involving
TCA's purchase of tlie land upon which its current facility is located. Finally, Mr.
Haines neither has nor ever liad an ongoing financial interest in TCA,

6. TCA disputes the statement on page 4 of the RAR that its corporate "minutes
were void of how TCA can provide direct education." Each set of mi nutes for

each Board meeting set foith specific plans and descriptions of the educational
activities of TCA relevant to Board of Director level discussions. The implication
of the RAR statement that education was not important to the Board is both

. incorrect and inappropriate.' See Exhibits+3ag~g}, which reflect the minutes of
the Board of Directors meetings for September 26-27, 2001, April 4-5, 2002,

September 19-20, 2002, April 24-25, 2003, September 18-19, 2003, March 18-19,
2004, and October 7-8, 2004 as examples of meetings where educational issues

and matters were discussed and acted upon by the Board of Directors. In order to
effectively provide high level guidance for the extensive educational programs of'

. TCA, in April 2002 (before the end of fhe erst year under audit, and thus before
any indication of an audit was received by TCA), the board of directors
established the Education Committee of the board. The Education Conimittee
consists of directors Peter Rose, Robert Fellenz, and David Haines. This
Committee meets periodically and at every meeting of the fiQI board of directors
engages the directors in discussion 'and evaluation of educ'ational efforts of TCA.

TIN 86-0593598
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Through this process, policy direction and guida'nce for educational programs is
developed and tracked at the highest levels of the organization.

7. Iri this section of the report, 1RS belittles the membership of TCA in the Better
Business Bureau. In its effort to ignore facts which tend to favor TCA, the
Service fails to acknowledge that an executive officer of TCA serves on the board

of directors of the BBB, that TCA has been the recipient of the BBB Ethics
Award — Finalist in both 2004 and 2005 and that TCA has been instrumental in
assisting the BBB nationally in developing standards by which credit counseling
organizations are judged, Similarly, the Service is unimpressed with the
affiliation of TCA with the Arizona Quality Alliance. However, in this discussion
IRS refuses to point out that the educational and traiiiing programs for TCA
counselors were awarded the prestigious Showcase in Excellence Award in 2004.

8. Nearly one-half of the 124 pages of the report focus on TCA's ISO
accreditation process, that is the systems and procedures specified in the Quality
Manual, the Quality Process Instructions and related documents. Generally the
criticism is that these documents outline a process for efficiency and good
customer service, but do not evidence educational content. The first two items are
the key to delivering educational content, as is supported by both expert reports
attached to this Protest. The ISO process and all of the systerus and procedures
that are pari of that process are designed to promote excellence in service and
consistency in approach. The process is not intended fo and does not specify the

educational content to be delivered to clients.

9. TCA does not agree with the limited definition of a DMP counseling process
set forth on page 10 of the RAR. The DMP 'counseling process is also a

methodology whereby distressed individuals are educated through a long term
behavior modification process to spend less, manage their debt and budget for
future expenditures and savings so that they can avoid becoming overwhelmed by

debt in the futiu e. A DMP is merely a tool in thai process.

10. This Protest is accompanied by two detailed explanations as to how the DMP
counseling process achieves educational goals, and in fact does so in TCA's
operations: Susan K. Sclafani, Ph.D., The Role of Education in the Activities of
Take Charge America, dated December, 2005 (the "Sclafani Report" ) attached as
Exhibit 5. Reaching similar results f'rom the financial education perspective are
Drs. Jonathan Fox and Suzanne Bartholomae, who also report from studies on the

effects on overburdened debtors and their families of the. phenomenon they call

Financial Stress. Jonathan J. Fox, Ph.D, and Suzanne Bartholomae, Ph.D., An
Evaluation of the Personal Finance Content of Take Charge America's Services
and Activities, dated December, 2005 (the "Fox Report" ) Exhibit 6.

11. The RAR at page 8 misrepresents the facts regarding AICCCA, saying it does
not monitor, audit or otherwise ensure that members provide education. The
AICCCA Code of Practice de6nes education and includes an educational
standard. Furthermore, the Code requires independent, tliird-party certification of

TIN 86-0593598
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compliance with the standard as a condition of membership. This certification is
conducted as part of the ISO audit process. TCA's ISO audits include
certification of coinpliance with the Code of Practice'. The Code of Practice is
publicly available on the AICCCA website. See Exhibit 4, AICCCA Code of
Practice, October 30, 2003.

12. TCA disputes the statement onpage 11 of the RAR that none of the 61% of,
TCA's employees that work directly with clients are required to have education or
work experience with providing financial counseling to people in dire financial
situations. TCA submits that all of said 61 % of TCA's staff is specifically
trained to provide the types of counseling necessary to provide assistance to
financially distressed consumers and all indicators that are tracked to support the
success of TCA's clients clearly demonstrate that TCA's counselors are both
competent to counsel and successful in helping TCA's financially distressed
clients achieve their goals. TCA's counselors are trained through attendance at
accredited college level courses offered through Rio Salado Community College.
These courses include, among others, Coinmunication Skills in Counseling I,
Personal and Family Financial Security, Customer Service for Credit Counselors,
both New Accounts and Open Accounts, Leg'al Issues in Credit Counseling,
Credit Counseling New Accounts, and Credit Counseling Processes. Course
syllabi are attached as Exhibit 7 to this Protest, as well as Exhibit 11-15 of the
RAR. The required courses result in 20 hours of transferable college credit for

Open Accounts counselors and 18 semester hours for New Accounts counselors.
In their first year of employment at TCA, counselors spend about 25% of their
time in classroom and on-the-job training.

13 .. TCA does not agree with the statement contained on page 13 of the RAR that,
MBNA's use of TCA's enterprise software is solely for the purpose of
determining whether an individual would qualify for a DMP. As with direct TCA
initial client interviews, most MBNA initial client interviews do not result in the
recommendation or implementation of a DMP as a solution. Historical numbers
will support the fact that there is little difference between the numbers of
distressed borrowers who entered a DMP through the MBNA portal (measured as
a percentage of total candidates interviewed) and those of the same distressed
class who entered such plans through either direct initial contact with TCA or any
other referral portal. In fact, this point is acknowledged on page 12 of the RAR
where the activation ratio on MBNA accounts for fiscal year 2002 was reported as
24.5% and for non-MBNA accounts as 29.71%. While TCA fichu esreflect that
during the audit period, an average of only 22.5% of all inquiring parties become
part of the DMP counseling process, these statistics both support and demonstrate
that DhIPs are not the sole focus or solution offered by TCA. Many alternative
solutions to financial'distress are recommended both orally and in writing to all
who contact TCA for assistance, and financial literacy educational materials are
offered and provided &ee of charge to all who contact TCA for help.

14. TCA does not agree with the statement contained on page 13 of the RAR that
its customer service representative (" Counselor" ) "quickly" goes over the budget
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with the client. TCA submits that the Counselor is trained and required to spend
as much time as is appropriate arid necessary to develop and review budget items
with clients. See, for example, the syllabi of the accredited courses which TCA
counselors attend through Rio Salado College as referenced above in item 11.
The RAR's implication that this is not an important function to TCA is an
unsupported, inappropriate characterization of the activity.

15. TCA does not agree with the characterization of its discussions with clients '
contained in the last paragraph on page 13 of the RAR. The RAR implies that the
Counselor is only focused on filling out a budget form and is uninterested in the
client's actual financial condition and needs. The extremely limited sampling
taken by the Agent, and the failure to follow the S eivice determined methodology
suggests why these inaccurate statements found their way into the RAR. TCA's
employees are extensively trained to conduct interviews with clients in a sensitive
manner recognizing that to a distressed individual whose debt is beyond their
control, exposing their inability to deal with the situation can be intensely
embarrassing and difficult to discuss. The process is not limited to one short
telephone call, but is an ongoing multifaceted process that iricludes conversations,
providing the client with educational materials, and retraining the client through
behavioral modification. Virtually all debt of all kinds, including secured debt is
discussed and documented during the initial consultation. All mortgages are
independently recorded in the budget, Autos, recreational vehicles, etc. are
separately recorded, as well as student loans and ZRS obligations. All personal
loans, and other debts are recorded under miscelIaneous expenses. Significant or
not, potential changes to the budget, life style and income alternatives are
virtually always discussed where appropriate.

16.,TCA does not agree with the statements on page 14 of the RAR that" the
budget is provided by the caner" and that "the CSR may adjust amounts in order
to qualify the caller for a DMP." The development of the budget is a service
provided by the intake personnel and the counselor. It is constructed and
modified through exchanges between the debtor, the intake professional and the
counselor based on input from the client and expertise &om the counselor.
Further, the statement concerning adjusting amounts to qualify for 'a DMP is
another example of innuendo by the Revenue Agent. While it is true that
adjustments,may be made, they are not unilaterally made by the CSR, but rather
as a result of discussions with and the concurrence of the debtor, and it is
precisely this interaction that is important to the effectiveness of the DMP
process, if and when the caller elects to participate in that long term process.
Because budgetary adjustments provide the first opportunity to educate clients on
living within their fniancial means, it is indeed ironic that the Service would
criticize this process.

17. TCA does notagee with the characterization of its Tier system on page 14 of
the RAR to the eQect that the purpose of the Tier system was to efficiently
separate those debtors who would be accepted for DMPs fiom those who would
not be accepted. In fact, the Tier system was.employed at TCA to ensure that

' T1N 86-0593598
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TCA was recommending the proper individualized solution to all consumers.
There are significant ninnbers of consumers who think they n'eed a DMP when
what they really need is a plan to self manage their debts. There are other
consumers who, despite. their desire to repay their debt, simply do not have the
financial capacity. Even after considering all options to increase income or to
modify their budget, these consumers will not be significantly assisted by a DMP
and need another solution to their financial problems. In such cases, TCA makes
specific alternative recommendations. Offering a DMP solution. to such a
consumer could cause serious additional financial distress and cost the consumer
a considerable amount of undue expense.

On the third side of the triangle are those distressed debtors, who again want to
honor their debts, that can modify their budgets, set reasonable goals and meet,
monthly payment schedules consistent with the Office of the Comptroller o f the
Currency (OCC) 5 year principal amortization guideline for workout plans and
therefore are qualified to participate in a DMP, The Tier system is used by TCA
not to "sell". DMPs as assumed by the Revenue Agent, but rather. because it
enables an individualized analysis of each consumer's income, expenses and debt
servicing capabilities and identifies the most workable and suitable solution for
the consumer.

The Service, after conducting so many audits of CCAs, should'be aware that the
rate at which new callers to TCA become participants in its DMP counseling
program (22.5% averaged for the Audit Period) is at the very low end of the scale
for all CCAs, evidencing TCA's commitment to find the right solution for'
consumers and to recommend DMPs only when they are in the consumers best
interest. This critically important fact, which was ignored by the Service in the
RAR, totally defuses the repeated argument that TCA is interested only in
enrolling consumers in DMPs. The following graphic depicts the continuing
downward trend in the percent of callers who become long-term DMP consulting
program participants; this means that ever more Tier 1 and Tier 3 clients are being
served by TCA:
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Take Charge America
Starts l Activations

Fiscal Years

July 2001 - Jun'e 2002
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90,000 -: 
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gf Starts gf Activations

July 2003 - June 2004

135,000

120,000:,"

105,000 -;-"
' 88,'l94

90,000------ 

75,000 ---  

60,000:."

45,000 -----  

30,000 —,-------" 16,'789
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2ko4%:....

0
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HOTR These activations are not entirely tied to the starts for this period of months as fhey are total Activations
and Starts that transpired during this 12 month period.

TIN 86-0593598

From Arti
cle at G

etO
utO

fDebt.o
rg



18. TCA does not agree with'the characterization of its discussions with Tier 3
clients contained. on pages 14 and 15 of the RAR..This characterization implies

that TCA has no interest in Tier 3 clients and that TCA counselors do not provide
them with any meaningful educational assistance. In fact, TCA's counselors
perform numerous tasks to provide educational assistance to Tier 3 clients. These

' tasks mclude reviewing the budget with the client and advising the'client as to
possible ways to adjust specific budget items to enable better managementof their

debt burden. The TCA Counselor also provides educational material to these
clients and provides information as to alternative sources that can assist the client.
The Counselor also is required to educate the client-:as to methods that may be
available to the client to reduce and or eliminate their debt burden. Thus the
statement on'page 15 of the RAR that "tt]he QPI does not requir'e the CSR to
provide any advice" is clearly inaccurate and misleading.

19. TCA disputes the statements on pages 14 and 15 of the RAR that it does not
provide assistance to Tier 1 clients because the creditors will not pay a fair share.
contribution and/or the QPI does not require the counselor to give any advice. In
fact, educational se'rvices'and education and.financial management materials are
provided by TCA to' Tier 1 clients. The fact is that a Tier.1 designation' suggests .
that 1) the client does not need a DMP and 2) creditors should not and will not
accept such a debt6r into a DMP. . Fair share has absolutely. nothing to do with the
analysis. It is solely about identifying what is best for and what will work for the
distressed consumer. In fact, it would be a' disservice to any Tier 1 consumer (and
a waste of charitable resources) to recommend a DMP and charge'a fee to set up

such a plan only to'.have it rejected by creditors.

20;: TCA disputes the comments on page 15 of the RAR that imply that the sole
purpose of the initial interview is to enroll the consumer in a DMP and that if a
debtor does not qualify for a DMP, he or she is summarily dismissed with little or
no guidance. In fact, consumers who do not need or do not qualify for a DMP are
provided the same level of counseling by the TCA New' Accounts Department as '
are consumers who do qualify for such a plan. Consumers who are'ultimately

deemed to be Tier 1 or Tier,3 clients are sent substantive budget analyses and
other recommendations and educational materials to place them on the right path.
The suggestion that there is any "pressure" of any kind placed upon consumers by
TCA counselors to enroll in a DMP is untrue and unsupportable. 'Further, instead .

. of the innuendo that the only purpose of follow. up calls:is-.to pressure. the
consumer to sign up for a DMP, the real purposes for follow-up calls are to. 1)
ensure that the consumer received TCA's materials in the. mail 2) to answer any
questions the consumer has about. the agreement or how the program will go
forward and 3) to remind the consumer to sign the documents where required and

return them on a timely basis if they wish to participate in the program. . Tier 2

clients, whether or not they signed up for TCA's DMP counseling program,
received written materials and sofbvare during the audit period. Exhibit 8, Take
Charge America Edu'cational Series. Beginning in November, 2004, a copy. of the
new TCA Express Budgeting software lias been distiibuted to all clients of TCA,
Tier 1, 2 and 3. Exhibit,9, TCA Hxj>ress Software and Documentation.
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21. TCA does not agree with the statement on page 16 of the RAR that "[ijf the
client does not wish to sign up for a DMP, their relationship with TCA abruptly
ends." TCA accepts any number of calls and questions from any consumer and

never refuses to assist a consumer because that person had rejected or was not
suited to a DMP. TCA receives emails and caHs from Tier 1 and Tier 3
corisumers every day and undertakes to answer every question. TCA avoids "the

hard sell" of its DMP counseling program, as is reflected in its policy of not
making repeated follow up calls to those who decline to participate. It is
instructive to note that TCA has always regarded all'individuals that it counsels as
'clients. Thus, all individuals, whether categorized as Tier 1, 2 or 3, are assigned
client numbers for later follow-up work.

22. TCA does not agee with the statement on page 17 o f the RAR that the QPI
sections referenced on the page "do not address education in 'a substantive
manner." This is another example of innuendo designed to show a lack of
educational content. In fact, each of these, topics provides opportunity for the
consumer to learn about his/her own behavior, needs and wants and how they all
combine to produce a specific financial reality. It also provides a framework to
build a path for future improvement, a path that is based in "learning by
cominitting to and living a personal financial management plan" specifically
developed to meet the individual consumer's needs.

23. TCA does not agree with the characterization in the last sentence on page 17 of
the RAR of TCA's education as being only the explanation of the DMP counseling
process. TCA can produce boxes of substantive educational materials that CCOA

distributed to thousands of clients from the beginning; should the Service wish to go
back beyond the Audit Period. As previously stated, during the Audit Period, TCA
provided significant educational resources to its clients through its web site
h: / / takecharoeamerica.or and through ongoing discussions between clients and
its Counselors. See Voluine I of Exhibit 10 to this Protest, which contains the full
text of educational articles that appeared on the TCA web site during the Audit
Period; Exlubit 26 to the RAR does not provide the text of these articles, instead
referring to only some of them, and only giving their titles. An objective evaluation
of these articles requires more attention than it appears the Service was willing to
give them, both in their review and in their report. Additionally, TCA does not
agree with the RAR's premise that the DMP counseling process is not, in and of
itself, an educational undertaking. Volumes II and IV of Exhibit 10 show how the
TCA process unfolds for a participant who qualifies for, and elects to participate in,
TCA's most in-depth program, the "DMP consulting process," and now are being
distributed, with information that is appropriately adapted, to Tier 1 and Tier 3
clients. As previously stated, the DMP is an indispensable part of a training process
that helps debtors modify their behavior so as to manage their debt and budget for
future expenditures, thereby resolving their current debt crisis and avoiding
overwhelming debt in the future. See Exhibits 5 and 6 (the Sclafani Report and the
Fox Report).
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TCA recently conducted a survey of clients who have been enrolled in DMPs for .
thirty months or more. The survey was sent to a sample of 3000 clients. TCA

compiledthe data when.476 responses were received. The results show that an
overwhelming majority of 80% of the clients agree that through the program they

' have effectively learned to manage their personal finances. When questioned
about whether they had learned twenty distinct educational concepts Rom TCA,
on average more than 76% of the respondents indicated that they had learned '
those concepts. The survey form aud the compiled results are entitled "TCA
Clients Indicating They Effectively Learned to Manage Their Personal Pinances 
November/December 2005 I'n=476j "and are attached as Exhibit 11. The following
chart depicts the results of that survey:

TCA Clients Indicating They Effectively Learned to Manage Their
Personal Finances - November/December 2005 tn = 476t
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This compelling evidence conclusively establislies the great educational value of
the DMP process at TCA.

The latest version of fhe sophisticated Enterprise so9ware at TCA allows the
organization to track the delivery of educational messages and discussions
between counselors and clients. In a limited five month initial sampling from July
200S through November 2005, the system demonstrates that educational content
was discussed in more than 8S,000 separate telephone conversations. Tracking
these discussions by topic provides a systematic and progressive approach to
counseling and education, The compiled results of this education tracking which
is labeled "Education Topics Covered" are included in Exhibit 12.

24. TCA does not agree with the implication in the Qrst paragraph on page 18 of
the RAR that there is something improper about a Tier 1 client being referred to a
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certified 6nancial planner, Tier '1 clients are not financially distressed, but rather
financially disorganized. They can afford their own solutions and should employ
the services of a qualified financial advisor to help them. They are no different
than all other solvent but 6nancially disorganized consumers who can and should
pay for the advice and counsel they receive. Even with Tier 1 clients, however,
the facts are that, in addition to receiving the sound advice to seek professional
help, Tier 1 clients are provided with a 6ee and comprehensive written budget
analysis, Bee 6riancial planning software', access to all of TCA's Bee web based
educational materials, and they are encouraged to call again if additional counsel
is needed. Thus, while TCA and its counselors are available to all consumers who
contact them, TCA is not focused on providing certi6ed financial planning for
individuals whose finances are sufficient for them to meet their fiscal obligations.

'Rather TCA seeks to provide assistance, education, training, and behavioral
modification to those distressed individuals who are not. able to meet their existing
financial obligations on an ongoing basis, but who have sufficient resources so
that with the services provided by TCA they can both recover from their
mounting debt burden, and train themselves to avoid such situations in the future.

25. TCA does not agree that QPI 7,2.2-33 confirms that the relationship with Tier
I aud Tier 3 clients is abruptly terminated as stated on page 20 of the RAR. This
QPI is merely instructive as to how account information should be docketed in the
computer system. Further the full QPI in question is not included in Exlubit ¹3 to
the RAR, The full QPI 7.2.2.-33 is included. herein as Exhibit 13. A review of
this full QPI clearly demonstrates that it is a standard for entry of information in.
thecomputer systeni and not a policy statement of how TCA's relationship with
Tier 1 arid Tier 3 clients should be handled.

26. TCA does not agree with the statement contained on'page 20 of the RAR that
TCA is trying to "sell" DMP counseling processes to chents simply because the
Counselor is designated as a "salesperson" by the computer software program.
This text was chosen by a computer programmer, and corrected shortly after the
system came on line, during the field audit. It is the Counselor's task to make
appropriate recommendations to clients as to what services would be in the
client's best interest based'upon the information provided to the Counselor and/or
developed by them during the course of their discussions with the client.

27. TCA does not agree with the statement contained on page 21 of the RAR that
QPI 7.5.1-1 does not support an educational function. For example, the QPI
specifically states:

It is the overall responsibility of the CAM [Critical Accounts
Managementj Representative to ensure that the client understands
how the program works, educating the client in what their
immediate financial management next steps are in preparation of
setting up a working budget and decreasing expenses where

applicable and that the creditors are properly setup on the program.
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It is TCA's position that DMPs are a c'entral tool in an educational process that
trains and provides behavioral modification to distressed individua]s to educate
them in debt management, budgeting, and short and'long-term financial planning.
@PI 7.S.1-1 is attached hereto as Exhibit 14.'

28, TCA does not agree with the as'sertions contained, for example, on pages 21,
22, 2S, 26, and 28 of the RAR among others, that it does not provide financial

' education to its clients because the words "financial education" are not used; The
1RS evidently is taking a position that "financial education" or "financial
counseling" are may'c words the use of which is required to comply with the
educational requirement of Code $501(c)(3). To further cloud the issue, these
magic words are not defined by the 1RS. TCA respectfully submits that no such
requirement exists. TCA further submits that its activities and the information it
conveys to clients together with the training and behavioral modification it
provides to them represent significant and ongoing financial education passing
from TCA to its clients.

29. The RAR at page 32 refers to the Employee Handbook, specifically to the
description on pages 3 and 4 of that document. The RAR incorrectly states that
there is no mention of providing financial education to clients, In fact, after

. stating the goal of assisting clients in achieving self reliance, financial stability
and financial independence, the Handbook, in the second sentence on Page 3 '

states:

8'e are dedicated to enabling consumers to achieve these goals

by providing education in the core areas of'budgeting, sliort and
long tennf inancial planning, and tlie proper use and management

of consumer credit,

30. TCA disputes the assertion contained on pages 33 and 34 of the RAR that
only item 6 of the syllabus discusses educating clients, and that the majority of its
training courses for its new account training and open account training has
nothing to do with educating clients. In fact, items 17 (Summarize the laws
governing the credit industry), 18, (Explain the Fair Isaac mathematical model),
19, (Actions 'an issuer iiiay take if a customer falls behind in payments), 20,
(Implications to the actions an issuer takes to a customer's credit rating), 21,
(Explain the types of bankruptcy), 22 (Explain the types of credit), 23 (Explain
types of account liability), 24 (Explain the types of rates and fees that may apply
to a credit account), and 25 (Explain the information. found on a billing statement)
all deal with educating clients. These, as well as counseling skills (i.e. effective
listening, effective questioning and establishing rapport) represent the bulk of the
training program and provide the counselor with the skills and knowledge
necessary to educate and counsel clients. The Sclafani Report and the Fox Report
make it clear that the excellent training afforded by TCA to its Counselors enables
them to educate clients on important credit issues.

TIN 86-0593598
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31. The statement on page 38 of the RAR that the enumerated educational
activities were not conducted by TCA, its management or employees is totally'
incorrect, The TCA board of directors and management has been actively and

continuously involved in the conception, development and implementation of
these far-reaching educational programs. Attached as Exhibit 15 is a report titled
Take Charge America 's Leadership in Consumer Financial Education,. which
documents the activities of TCA in relation to the administration of educational
programs. Further, letters f'rom the University of Arizona and Montana State
University', also attached as Exhibit 16, demonstrate the high level active
involvement of TCA in these programs.

32. TCA disputes the accuracyof the statement on page 38of the RAR that "any

benefits made by the [TCA] institute for research based education remain the
property of TCA." The Agreement for the Establishment and Administration of
the Take Charge America Institute for Consumer Financial Education and.
Research, dated March 24, 2003 [attached as Exhibit 17] states that intellectual
property developed by the Institute is the sole and exclusive property of the
University. TCA has never benefited financially Rom any activities of the
InstitLite.

33. The statement on Page 39 of the RAR that TCA gave an award of $7S,000 to
the MSU Foundation is very. misleading. During the audit period, TCA awarded a '
total of $437,988 to MSU and the support by TCA of these programs continued
with ever-increasing annual grants.

34. TCA disputes the implication contained in the statement on page 40 of the
RAR that "[m]ost of this volunteer work or "other" activities were not
documented by TCA." There is substantial documentation of the extensive
volunteer work and other activities undertaken by TCA and its employees that
w ould have been provided to the Agent upon request. For example, any of the

following individuals could have been contacted by the Service to support the
volunteer activities undertaken by TCA and/or its employees:

Vania Black (for Arizona Wonien's Correctional Institution),
Krista Howard (Principal, Desert Winds Elementary School)
Todd Rogers (Pastor, Mission Bell United Methodist Church)
David Chavez (Superintendent, Suntec Concrete Employee

Assistance Pray am)
Brian Simpson (Ottawa University Community Seminars Director)
Rosemarie Carreon (Catholic Diocese of Phoenix)
Soyeon Shim (Director, Norton School of Family and Consumer

Sciences, University of Arizona)
Deborah Haynes (Asst. Professor, Montana State University)
Annette Hoover (Sam %'alton Fellow, University of North

Carolina)
.

, Br'ian D. Ray (Director of Undergraduate Programs, University of
Florida)
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Richard Entenmann (President, Asset Builders of America)
Kimberly Gartner (St; Paul I'oundation}
David Peterson (Arizona State Treasurer)
Mike Bergen (Assistant Director of Development, Arizona State

University)
Julia Ogden (Executive Director, Arizona Saves)
Amy Willis (Executive Director, Arizona Council on Economic

Education)

1"urther, attached hereto as Exhibit 18 are descriptions of three of the programs
that TCA has been involved in that clearly demonstrate TCA's efforts to be a
leader in consumer finance education.

35. TCA disputes the statement contained on page 46 of the RAR that the purpose
of the MBNA contract is to permit TCA to put delinquent MBNA customers on
payment plans, and its implication that this is the only purpose for the activities
resulting from the MBNA contract. While it may be correct that there is some.
economic benefit to MBNA to participation in the contractual relationship with
TCA, it is incorrect to assume that the purpose of this contract for TCA is to
simply place clients on payment plans or to benefit MBNA. TCA's goal was
always to expand its reach into the distressed debtor community so that it could
fuK11 its charitable purpose to the maximum extent possible. The MBNA
contract provided TCA with an extremely efficient and cost effective method to
reach a large number of distressed debtors. By having.a large pool of distressed .

. debtors contact them, TCA was able, and continues, to provide these individuals
with educational information and counseling to assist them in better managing
and/or resolving their debt burden. It further enables TCA to provide those
individuals for whom a DMP, is appropriate with training and behavioral
modification in connection with their efforts to reduce their debt burden and leain
the skills necessary to properly budget for expenses in the future. None of this

. precludes others who are not MBNA customers &om availiiig themselves of all
TCA's counseling and other assistance services.

36. TCA does not agree that statements or assumptions contained in the RAR,
which are based. upon review or monitoring of telephone calls made outside of the
Audit Period, are valid or acceptable premises for any statements or conclusions
about TCA or TCA activities that occurred during the audit period. This results

. from the flawed basis upon which the agents selected, reviewed and interpreted
the calls. Since the Revenue Agent insisted on including references to such calls
aAer having orally agreed to their irrelevance, TCA includes with this Protest as
Exhibit 3,0, four (4) disks covering eighty (80} counselor/client calls that were
previously subrni tied to the Revenue Agent. As noted on the third page in the
Report of Dr. Hisako Matsuo (the "Matsuo Report" ), Exhibit 28 to the RAR, the
call sample selected by the.Agerit was too small by at least a factor of 10 to
establish any reliable conclusions about the character of TCA's calls. Should the
Service wish to conduct a meaningful sampling of available calls, TCA will
'cooperate fully in making those available, subject to con6dentiality rules, etc.
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Further, TCA objects to the random use or exclusion by the IRS of documents
from outside of the audit period. For example, on page 25 of the RAR, the IRS
criticizes QF 7.S.2-38b, which they acknowledge is dated outside of the audit
period, for failing to require that Gnancial education be provided. to clients (even
though the document is designed as a critique of a counselor and, in fact, does
indicate that educational information is being conveyed in discussions with the
client), and then on page 31 refusing to consider job descriptions provided by
TCA when they are dated beyond the audit period.

37. TCA objects to the innuendo contained in the last paragraph on page 47 of
fhe RAR that there was an intent to mislead anyone over the purpose and effect of
the contract with MBNA. See our comments in item 36 above.

38. Due to the accelerated closing of the fact-finding portion of this audit,
several IDRs were submitted just before the close of the audit by issuance of the
30 Day Letter on November 2, 200S. TCA's response to IDR 11 is a detailed

-memorandum, which appears at Exhibit 19 to this Protest. That memorandum
not only reviews the flawed methodology utilized by the Agent in selecting and
devaluating telephone calls, as previously described. in two previous memoranda
submitted by IRS in response to IDR 7 (which appear as Exhibits 23 and 24 to the
RAR), but also provides a detailed challenge to inaccurate assumptions and
conclusioris of IDR 11 by which the Service attempted to distort the work of TCA
through its misinterpretation of these calls. Since the Service believed it had
adequate information to reach its conclusions without receiving the information
requested in IDRs 12 and 13, which TCA was attempting to locate and provide at
the time the 30 day letter was issued, it is not clear the Service will even take
account of that added information. Nevertheless, TCA points out that much of
that information was previously shown to the Service during the audit and in
many cases has already been submitted to the Agent. IDR 12 requested 7 items
regarding the WEC contract with TCA, the responses to which are the following
Exhbits to this Protest:

1) Records Reflecting Payments to WEC for years in the Audit Period. Exhibit 20
2) Books of Account detailing programs distributed during Audit Period. ' Exhibit 21'

3) Documents regarding action near renewal dates re reasonableness. None
4) Other Documents re reasonableness of contract. None
5) Documents to show WEC contracts were Independently Reviewed None

Necessary. See $$4.(a)(iii), (b) and (c), infia
6) Information to.rebut pricing comparison to Quicken retail None

Necessary. See (4.(b), infra
7) Detailed Accounts of Current Balance TCA owes WEC Exhibit 22

39. IDR 13 requested Job or position descriptions for open and New Accounts
CSRs, which appear at Exhibit 23 of this protest. It also requested Minimum
Competency Criteria levels for education, skill, experience, and competence
developed for the Open and New Accounts CSRs. These were made available to
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the Agent at the time they interviewed staff from each of the three categoriesof
Counselors, and asked questions of these TCA staff members that answered these
same questions.

LAW 4 ANALYSIS OI' EACH DISPUTED ISSUE

1. TCA's Primary Activity Accomplishes it Exempt Purpose.

TCA's primary activity, counseling and training individuals who are deeply in'debt,
directly furthers its exexnpt purposes, namely charitable and educational purposes, by (a)
relieving the distressed, and (b) providing them with education.1 Training people who are
deeply in debt to modify their behavior through an integrated program of counseling, debt
reduction and implementation of a Debt Management Plan ("DMP") relieves the distressed and
educates them within the meaning of Code Section 501(c)(3).

Important expert views supporting both of these points are contained in separate reports
by experts in the fields of Adult Education and Financial Education. Dr. Susan Sclafani, most
recently Assistant United States Secretary of Education for Adult and Vocational Education,
provides a summary of the latest scholarly work on the subject of adult education, then applies
the findings of these studies to TCA's operations and concludes that TCA's debt management
programs directly further education using traditionalacademic methodologies and are well
calculated to accomplish their educational goals. The Sclafani Report, Exhibit 5 and the Fox
Report, Exhibit 6.

1.(a) Relief of the Distressed. It appears &om the Chief Counsel
Memorandum 200431023, dated July 13, 2004, issued July 30, 2004 (the "CCM"), as well as
recent reports of. interviews given by National Office representatives [Credit Counselors ' Tax
Status in Jeopardy,WashingtonPost, October 13, 2005, P. Dl j and the conduct of this audit, that
the Service has made the pi'esence of educational activity and content the only ground upon

which a credit counseling agency can justify its 501(c)(3) tax exemption. This is at odds with
both Service administration and established case law over tlie past 35 years. Rev. Rul, 69-441,
1969-2 C.B. 115 unequivocally concludes that providing debt. counseling to families who have
financial problems relieves distressed persons in a charitable way:

By aiding low-income individuals and families who have
financial problems and by providing, without charge, counseling and a
means for the orderly discharge of indebtedness, the organization is

1 The Exempt Organizations 2004 CPE text describes the holdings in Consunter Credit Counseling Service of
Alabama v. U.S., 78-2 USTC 9660 (D,D.C. 1978) and Credit Counseling Centers of Oklahoma, Inc. v, U.S., 79-2
USTC 9468 (D.D.C. 1979) as follows:

Providing inforrnatlon regarding the sound use of consumer credit is charitable because it advances
education and promotes social welfare within Reg. 1.501(c)(3)-1(d)(2). These programs are also
educational because they instr'uct the public on subjects usefirl to the individual and beneficial to the
community. Reg. 1.501(c)(3)-l(d)(3)(i)(b).
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relieving the poor and distressed. Furthermore, by providing the public
with information on budgeting, buying practices, and the sound use of
consumer credit, the organization is instructing the public on subjects
useful to the individual and beneficial to the community.

On a related point, contrary to the position taken by the Service on page 63 of the RAR,
individuals who suffer fi om excessive debt are distressed within the meaning of Code Section
501(c)(3), and are therefore a charitable class relief of whose distress is a charitable purpose.
See, Rev. Rul. 69-441, 1969-2 C;B. 115; Consumer Credit Counseling Service of Alabama v.
US., 78-2 USTC 9660 (D.D.C. 1978) [the "Alabama Case "j and Credit Counseling Centers of
Oklahoma, Inc. v. US,, 79-2 USTC'9468 (D.D.C. 1979) [the "Oklahoma Case "j. The Service
has already recognized that relief of the distressed, whether or not they are poor, is charitable.
Hopkins, The Larfr of Tax-E xempt Organizations (Eighth Ed. 2003) g 6.2 at 140, citing Rev.
Rul. 79-17, 1979-1 C.B. 193 (relief of the terminally ill) and Rev. Rul. 79-19, 1979-1 C.B. 195
(relief of the disabled). The Fox Report notes that not only the individual debtor, but his or her

family are severely and adversely affected by excessive debt, which attacks the cohesion of the
family unit. Fox Report at $1.1 and 1.2. In general usage, the term distress means "anxiety or
mental suffering." The American Heritage Dictionary of the English Langu age, Fourth Edition
(2000). How else does one appropriately characterize those suffering the ill effects of extreme
debt (e.gts receiving threatening phone calls &om creditors and collection agencies,arguingwith
family over financial worries and unable to buy the necessities of life because they no longer
have credit) leading to inedical and personal dysfunction (eeincreased levels of anger, hostility,
depression, anxiety, somatic complaints and diminished feelings of control and physical health"
Fox Report at 1,2) who call TCA daily.

. The RAR (at page 65) concedes the effectiveness of TCA's relief efforts:

"The high level overview provided in the fact section [of
the RAR] was taken directly Rom TCA's own QMM. While they
describe the purpose of TCA as providing debt management,
budgeting and education services, we have found that what they
actually provide is debt management services only, a service that
~does hei many of TCA's clients get oct of debt."~tom hesis

~Su l i ed

While we disagree with the RAR's implicationthat helping get clients out of debt cannot
be educational, the fact is that large numbers of distressed people are being helped 'out of their
distress.

The CCM states that one indication of charitable purpose is serving a charitable class by
offering services free or substantially below cost to members of the charitable class. The RAR
at page 95 notes that "[ojver the period of the examination, TCA has obtained approximately
46% of their income from creditors &om fairshare and 53% of their income 5om fees &om the
debtors." This demonstrates that TCA provided its services to distressed individuals during
Audit Period at substantially below their cost. Total revenues during the Audit Period were
$107,354,570. Since only 53% of total revenues came Rom those receiving counseling services,
debtors paid $56,897,922 for these services. The cost of providing those same services during
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the Audit Period.was $98,595,637. Thus, TCA charges debtors less than 58% of what it cost
TCA to provide those services ($56,897,922 divided by $98,595,637).2 Any surplus was created

Rom the voluntary fairshare payments of creditors, which subsidized the educational activities of
TCA.

1.(b) Education through Training. An independent ground for
qualifying TCA, as a 501(c)(3) organization is the fact that its primary activity confers upon all
callers, whether or not they participate in TCA's long-term, behavior modification counseling
process, useful information for dealing with their credit problems. Alabama and Oklahoma cases,
supra. Treas. Reg. $1.501(c)(3)-1(d)(3) defines educational activity as:

(a) The instruction or training of the individual for the purpose of
improving or developiug his capabilities; or

(b) The instruction of the public on subjects useful to the
individual and beneficial to the community.

The hallmark of education is the use of educational methodology. Rev. Proc. 86-43,
1986-2 C.B. 729. Both the Sclafani Report and Fox Report confirm what TCA has told the
Service all along, TCA uses methods commonly employed in academic settings at primary,
secondary and tertiary levels to educate the public on the subject of consumer credit and modify
the behavior of as many persons who can be helped by the DMP process so that they can escape

their current distress and avoid crushing debt in the future.

1.(b}(1) TCA's Operations Must be Viewed As a%hole. TCA
agrees with the RAR (at pages 64-65) that to determine whether an organization's activities meet
these requirements, one must look at these operations as a whole. One cannot merely look at one
aspect, such as DMPs, in isolation to determine whether they are educational, but must instead
view them as part of an overall process designed to provide behavior modification training and
debt relief to distressed debtors who elect to participate in this prograin.3 Both the Sclafani

Report and the Fox Report view the DMP as part of a process, not as an isolated end in itself.
They also draw a causative link between this DMP process and the measiu able results reported
by'TCA, accountability that is similar to the "No Child Left Behind" concept the government has
mandated for federally supported public schools.

2 While Rev. Rul. 71-529, 1971-2 C.B. 234 concerns an organization that provides an 85% subsidy to charitable
and nohprofit organizations in providing them services, in this case TCA provides its services directly to the
distressed persons, making a greater direct impact on meeting the charitable needs it serves. This is all
distinguishable from the line of cases relating to 501(m), enacted in 1986, that deals with the provision of insurance.
3 The RAR further unfairly denigrates the process of which the DMP, while an important feature, is only one part.
At'page 68, the'RAR states "... TCA has only one service, one solution, a DMP. From here it is up to the client to
decide if they want to be in a DMP or not." In reality, the budgeting process, by which the workability of a DMP is
determined, makes the debtor aware of the difference between what they want and what they need; the give and take
of asking whether the debtor is willing to reduce expenses in any of several different categories makes them aware
that they have a choice to spend less to get control of their debt. Interviews with Counselors revealed that
counselors frequently raise this option with callers as part of the budget process. Follow up calls f'rom the Counselor
to the debtor, and vice versa, both before they sign on to the counseling program and afterwards, also contain
practical suggestions as to how the participant may deal with new problems (death of family member, loss of a job,
new unanticipated expenses for car, health care, etc. and the need to save in advance of future such expenses are
fiequently mentioned. examples. The oversimplified view expressed in the RAR is inaccurate and unfair.'
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1.(b)(2) Initial Intake Is a Key Part of Educating Callers and
Identifying.Those TCA Can Help Most. Yet the RAR refuses to objectively view TCA's
educational efforts. For example, the RAR (at page 67) focuses on questions concerning a first
time caller's income and expenses and characterizes it this way:

This was not part of an educational process, but simply a query to lower
expenses or increase income, to qualify them for a DMP. For example, a CSR might ask
can we lower your clothing budget. They do not discuss the clothing budget, to .
deterrnme if it can or should be lowered.. The CSR oily wants to know, if the caller will
allow the CSR to lower the itemized 'cost of that item in the budget, to qualify the client
for a DMP. This certainly is not part of any educational process."

Yet in reality, the quoted exchange is designed to determine whether the individual is a
good candidate for the training and other educational beneiits of a debt reduction program
utilizing a DMP. No one knows better than the debtor what level o f living expense he or she
absolutely needs (as opposed to what he or she wants), and unlike the "word f'rom above"
approach suggested by the RAR, TCA's approach is designed to gain the confidence of the
individual and create the best educational setting for behavioral change. This latter point is made
in both the Sclafani Report and the Fox Report.

TCA accomplishes another very important thing by asking callers whether they
are accurately reQecting their true needs and resources. This ensures that this particular pro~am
(which has limited resources) is made available to persons who can reasonably expect to benefit
from it. The admonition that Counselors not oversell the program is necessary to prevent
wasting the debtor's time and TCA's limited resources. TCA provides informational services to
debtors for whom its particular behavior modification and hands on educational process are not
well suited. But TCA's decision to provide different services to different members of the public
' does not mean it is not providing educational and charitable services. The Agent acknowledges
in the same section that "TCA operates basically in an ethical manner, and truly attempts to help
their clients out of debt." Identifying those debtors TCA can best help is not only ethical, but
also the essence of stewardship, allocating resources where they can best serve the public.

1.(b)(3) TCA's Education Fights Financial Illiteracy and the
Distress it Causes. AAer reading the Sclafani Report and the Fox Report, there can be no doubt
that delivering information about budgeting and learning to live within ones means is
educational, in that it instructs or trains the individual for the purpose of improving or developing
his or her capability to deal with the modern, credit based economy. This capacity, sometimes
refened to as "Financial Literacy," is training that those calling TCA lack. In addition, training
members of the public who are deeply in debt to modify their own behavior directly improves
their capability for dealing with the pressing credit problems that are the source of their distress.

In this connection, it is important to note that many callers to TCA and other
credit counseling agencies lack financial literacy and require some very basic information to
even understand how they. have gotten into credit problems. Fox Report at 1.3, citing a
Department of Education survey that concludes "about 90 million, or half the adult population,
are generally unable to write a brief letter explaining an error. made on a credit card bill or
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calculate percent interest on a savings account." For this reason, some of the basic information
made available by TCA (characterized in the'RAR as non-educational) is indispensable for the
particular population TCA attempts to educate.

1.(b)(4) Behavior Modification is Education. As noted in the
Sclafani Report, behavior modification is also regarded by the academic community as
education. As Drs. Sclafani, Fox and Bartholomae point out in their detailed evaluations of
TCA's operations, their methodology is well designed to achieve their educational goal, and
parallels that utilized in both college and high school educational settings.

1. (b)(5) TCA. Provides Traditional Education Both By Making
Information Available and Modifying Behavior, TCA's e'ducational efforts extend not only to
those who go onto a DMP, but also those who decline to do so or are not good candidates for the
process of which the DMP is a part. Inquiring parties who decide to go onto a DMP learn useful
budgeting skills throu+~ the minimally invasive but effective dialogue, budgeting process and
shared problem solving methodology combined with an ongoing monitored process to encourage
them to use the new skills they have learned to achieve goals they set. Those who do not qualify
for {or decline to participate in) a DMP program, still get the benefit of the dialogue, problem
solving and budgeting process as well as access to the educational materials that appear on the
TCA web site to which they are referred as part of their initial contact and any follow up calls.
See, Georgetown University Credit Research Center Monograph N6, March 2002 attached as

Exhibit 25.

1.(b)(6) NIBNA Staff Were Trained to Assist TCA in its

Educational Work. These educational efforts include initially getting large amounts of
information from debtors, and TCA hired those working for MBNA to assist in this process.
Contrary to statement on page 66 of the RAR that "TCA did not provide any information to

support that MBNA was conducting educational activities," TCA representatives explained that
iVJBNA representatives who work with debtors seeking help received classroom training from
TCA instructors, who also organized quality control procedures similar to those in use at TCA.
In fact, the MBNA contract, discussed below, specifically requires TCA to provide training to .
MBNA personnel for just this reason. TCA paid MBNA for these services, which pernritted
TCA staff to whom the debtor was referred 'to focus on that debtor's precise needs, Thus the
MBNA data input was conducted in a manner designed by. TCA, in ways TCA instructed MBNA
personnel to do it as an intey al part of the overaH TCA debt relief and debtor education process.
As such, MBNA was directly furthering TCA's charitable and educational purposes aud being
paid to do so at rates TCA determined were cheaper and equally effective to having this aspect of
the program conducted by TCA personnel.

1.(b)(7) TCA, Not the IRS, Is Responsible for Choosing How

to Promote its Exempt Goals. At RAR pages 93 to 94 - The Agent recounts the suggestion
made by him and his colleague to TCA {in response to TCA's request for a definition of the term
"'education,") that it "creatf e] another department with the remaining space available in their
building, which would be a pure educational area. %'e explained it would have to be Qlled with
individuals with more training, education, or experience with financial counseling." Rev. Proc.
86-43 makes it clear that using an educational methodology is what the law requires, and so long
as organizations stay within this very general guideline, they can qualify for 501(c)(3) status.
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The Service oversteps its bounds when it gives detailed instructions as to the minimuiri required
educational methodology when others are within the Rev. Proc. 86-43 standard. Both the
Sclafani Report and the Fox Report confirm that TCA's operations comport with the educational
m ethodology test of Rev. Proc. 86-43. Were the Service to contend that Rev. Proc. 86-43 did not

apply to this case, it would raise the specter of unconstitutionality for vagueness discussed in Big
Mama Rag, Inc. v. U:S., 631 F.2d 1030. (D.C.Cir. 1980). See, 1981 CPE Text at 66 and Ward A
Fonenrose, Education, Propaganda, And The Methodology Test, 1997 CPE Text at 89 et seq.

1.(b)(8) TCA Provides the Level of Service to the Public and

Clients that is Consistent with its Available Resources. The RAR at page 94 contends that
TCA's claim its resources are limited is 'ridiculous." As reQected in each of the tax returns
under audit, TCA suffered a loss of over $1,000,000 in FYE 6-30- 2002, and at no time during
the Audit Period did TCA's reserves reach one-times its annual operating expenses, normally
considered to be a reasonable reserve for operations. Reserving funds in years when it is
possible is another sign of a well run nonprofit. Whether the actions the agent recommended
would have also been considered educational is beside the point; TCA took the reasonable steps
it believed necessary to most effectively use its scarce resources to help the general public and
reserved funds to ensure this could continue if, for short periods of time, it was unable to
generate sufficient revenues to cover its costs. Were even millions of additional dollars to
somehow be made available, it is not clear that they would be better spent diversifying services
instead of delivering proven educational service to more distressed individuals; the choice
between these two is not up to the Service, but is a decision to be reached by TCA's Directors, as
required under Arizona law.

1.(b)(9) The Service Should Not Blame TCA. for Reasonably

Interpreting the Existing Case Law and Revenue Rulings. At page 95, the RAR gives the
Agent's view of what a tax exempt CCA should be li'ke. Had the Service made it clear in 1987
just how a charitable CCA should operate, this could have been very helpful, The fact is that the
Internal Revenue Service has been mum as to what the true nature of an exempt Credit
Counseling Agency is, gving no guidance until after prompted by Congressional inquiry,
leaving groups (up until that tinie} to interpret the law for themselves. TCA has conducted itself
in a manner consistent with the Oklahoma and A/abama cases and Rev. Ruls. 65-299 and 69 
441, the only guidance available from the Federal government on this subject until just before the
audit in this case began.

1.(b)(10) The RAR Is Wrong in Questioning the Educational
Value of Information Packets Distributed Free to Tens of Thousands of Distressed Debtors.
The RAR at pages 99-100 refuses to consider the information packets that are sent out monthly
to distressed debtors as being directly educational because there is no proof the recipient reads
them. This is totally incoiisistent with the numerous published rulings and cases in which bulk
mailed information that discusses various issues is considered educational for purposes of
determining the exempt status of the organization sending theni; no proof has. ever been required
by the Service that such bulk mail actually is read in order to establish its educational character.
The Sclafani Report and the Fox Report, after reviewing these materials, conclude that they are
in fact educational. The RAR also makes much of the assertion that these materials were
distributed only to Tier 2 debtors during the Audit Period. TCA began distributionof Tier 1 and
3 materials to clients in November, 2004. The development of this project was in the works for a
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long time, as TCA evaluated the best approach to take with the Tier 1 people and as a separate
project the Tier 3 people, Implementation of the T1/T3 project also required a great amount of
IT systexns work

1. (b)(11) TCA Operates Efficiently to Conserve Scarce
Resources, Not as a Business Trying to Make a Profit. The RARrepeatedlyrefers to the
efficiencies that TCA has brought to the work of counseling debtors as proof of its business
purpose. The RAR at page 106 states:

.. .your efficient pre-qualilication process, your concern for efficiency
and pxoductivity in your operations, your emphasis on and evaluation of your
'employees using statistics on efficiency and productivity.. . alIow us to conclude
you have a substantial commercial purpose."

Emphasizing efficiency in operating a charity is called "stewardship," not commerciality.
Charitable fiduciaries are held to very stringent'standards concerning the use of charitable assets,
and most states, including Arizona, have laws holding charitable fiduciaries responsible for
waste of their organization's assets. TCA takes this responsibility seriously, and the efficiency
xneasures to which the RAR refers are intended solely to preserve charitable assets, not produce
profits for any private individual.

1.(b)(12) Charging Fees for this Assistance does Not Preclude
the Exemption of the Entity that Helps Relieve Debtors' Distress, The Alabama case, supra,
ax 1 J,985. It should be noted that the $10 average monthly fee charged by the CCA in that case
would, in today's inflation adjusted dollars, be approximately $30; TCA's average monthly fee
under its DMP counseling program is $26.81.

1.(b)(13) TCA Employee Training and Quality Control
Clearly Prove that Counselors Delivered Education to Callers. While call recordings from .
latex periods are unreliable evidence of what was done in prior years, there is substantial,
contemporaneous evidence of the educational content of the calls received and made at that time
by TCA. This evidence is (i) the training content delivered to Customer Service Representatives
(" Counselors" ) through the TCA Employee Education Program ("EEP"), confirmed by
attendance recoxds, and (ii) the Quality Assurance ("QA") progam that TCA operated during
the years under audit, and continues to operate today.

(i) EKP. TCA has since its inception encouraged its
Counselors to obtain training and other education to enable thexn to better serve its clients and
the public. While some of this training is made available directly by TCA itself, during the years
under audit, TCA has paid tuition at accredited institutions of higher learning so that its
Counselors can take courses in economics, finance and psychology that enable those employees

to better perform their work serving the public. Exhibit 7, supra,' is a list of the course work
with attached syllabi for each course. In other words, the training content that TCA created for its
internal training purposes was subsequently adopted by Rio Salado Community College, a,
Maricopa County Community College institution that is accredited by the IIigher Learning
Commission of the North Central Association of Colleges and Schools(the "College" ). By
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giving college credit for these courses developed by TCA, the College has validated the
educational nature of TCA's methods of instructing its Counselors.

TCA provides its Counselors with this opportunity to improve themselves for several
reasons: (a) it attracts more motivated and positive staff, and (b) upgrades the level of service
delivered to all members of the public who seek information or counseling from TCA. This,
taken together with the periodic updates on developments in the Credit Counseling field that the
Charity provides its Counselors is similar to the Continuing Professional Education that the
Service provides to its Exempt Organizations field staff and Taxpayer Assistance personnel.
IRM 1.4,11.3.4 -Taxpayer Assistance Center and Employee Tax Assistance Program (TAPE)
Return Preparation and e-Pile Guidelines.

The heart of those courses, whether taught by TCA or the College, is educating
Counselors to the nature of the specific 6nancial problems faced by those calling TCA for help.
Dr. Sclafani notes in the last paragraphof her report the high quality of these courses and their
effect of creating well informed individuals who deliver TCA's educational content in an
effective way:

Lastly, it is important to note the quality of workplace training given to the
employees at TCA. Much of the current research agrees that workplace financial
education is critical to improving the economic health of employees and their job
productivity. TCA educates all of its employees to be better personal financial
managers, as well as role models for their families, clients and communities.

(ii) QA.. The keys to providing ever improving educational
services are (1) constantly monitoring quality o f the service delivered, (2) supervisor coaching o f
counselors, based upon (3) input f'rom both the'counselor and. call auditing by supervisors, and
(4) team exchanges of information about best techniques to use in different situations.

1.(b)(14) Telephone Counseling Is a Proven Educational
Methodology. Since the RAR again relies uponunscientific reviews of phone calls that the
Agent and TCA counsel had agreed were outside the period of the audit and therefore irrelevant,'
The character of an activity as educational, as opposed to some non-educational purpose, is
determined in large part by whether it is performed using "educational methodology," The
Nationalist Movement v. Commissioner, 102 T.C. 558 (1994), affirmed per curiam, 37 P.3d 216
(5'" Cir. 1994), cert. denied, 131.L.ED. 3d 136 (1995) and Rev. Rul. 86-43, 1986-2 C.B. 729.
TCA has asked its educational experts, Drs. Sclafani, Pox and Bartholomae to listen to telephone
caHs between Counselors and debtors. Their reports specifically address the counselors' work
with debtors, based upon their listening to calls, some on tape, others live. The agent's use of
unscientific selection methods and failure to even follow the protocol he established for this
purpose make his conclusions far less persuasive than those of Dr. Sclafani, which include the
following:

The RAR says the Service has "full confidence' that whatever observations we made during the audit, would show
TCA to be as educational or more, than the actual operations in the periods covered by the audit." RAR, P.63. Since
it i's clear that both during arid after the Audit Period TCA has been deeply engaged in educational efforts, this

, protest documents that fact also using information from the post-Audit Period.
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The methodology used by the credit counselors is consistent with the research on
adult learners and financial management.

-The counselor creates a non-threatening environment by establishing rapport,
actively listening to the client, providing positive reinforcement for actions taken, asking
questions to focus the conversation on the specifics of the situation, and reassuring the
client that this is the beginning o f a solution. Thc development of a proposed budget is
a concrete step toward that solution that the client agrees to make.

-The second area identified as important to those engaged in financial education is the
personal counseling. Given the "life-changing. situation" of overwhelming debt, the
client is motivated to participate in the education process. In the initial phone call, the
caller is educated about his or her personal financial situation, assisted in establishing a
budget, and taken through critical issues in improving finanoia1 management, such as
distinguishing needs from wants, money management strategies, and better use of
discretionary income. From the initial phone call where the credit counselor determines
the critical information and either initiates a debt management program or counsels the
caHer where to get further assistance if the caller does not qualify, the caller is able to ask
questions and receive suggestions for dealing with debt management.

-The counselor maintains a relationship with the client, initiating and responding to client
calls to check on progress, encourage continuation, and provide positive reinforcement
for the debt elimination already accomplished. The positive feedback for changed
behaviors and the reminder of the importance of planning to continue those behaviors
once the debt is eliminated are important supports for continuing the changed behavior.

- The counselor provides education on ten specific and different areas: decreasing debt
without incurring new debt, following a sound budget, being timely in bill payments,
improving one's credit rating, considering wants versus needs, using long-term financial
management techniques, theimportanceof saving, building net worth, making full
payments each month on credit cards, and reading and interpreting creditor statements.

Similar observations in the Fox Report provide unassailable, conclusive evidence that TCA call
center operations are educational.

2. No Su bstantial Part of TCA's Activities Further a Non-Exempt Purpose. The
RAR at page 104 sets out the Service view on this issue:

Based on all the facts and circumstances of TCA, its operation of debt
management plans is so pervasive that its activity of providingDMPs
demonstrates that you operate in a commercial manner.

No.court or IRS ruling has indicated that the sale of debt management plans is a'
charitable activity.
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It appears that denigration of the DMP is the Swiss army knife of the IRS attack on credit
counseling by Code $501(c)(3) organizations. As noted in both the Sclafam Report and the Pox
Report on TCA's operations, the DMP is an important tool for educating and providing behavior
modification training to the distressed debtors to whom TCA provides its most extensive service.
Both the Oklahoma and Alabama specifically state that creditor intervention and debt
management programs were "an integral part" of the agencies' counseling function and thus
were charitable and educational. See, RAR Page 56. If anything, the DMPs are an even more
integral part of the educational and behavior modification training in winch TCA engages, and
without these, the counseling process (from intake through completion of the TCA program)
could not achieve its educational and charitable goals.

2.(a) Extensive Volunteer Support is Not Required to Establish 501(c)(3)
Status. The RAR at page 105 states, "In addition, your organization shows none of the public
involvement that characterizes organizations serving a public interest. Your activities are carried
out by paid employees rather than volunteers." Many TCA employees volunteer many hours of

their own time on educational programs such as Duel in the Desert, and the MSU and University
of Arizona programs. Nevertheless, Volunteer participation is no. shirie qua non for charitable or
educational status under Code $501(c)(3). The vast majority of faculty and administrative staff
at most nonprofit colleges, universities and hospitals are paid employees.

2.(b) TCA. Operates, with Public Input, to Efficiently Conserve Scarce
Resources, Not as a Business To Make a Profit. The RAR notes that TCA's primary objective
is to avoid public'involvement in its decision-making process, and repeatedly refers to the
efficiencies that TCA has brought to the work of counseling debtors as proof of its business
purpose. The RAR at page 106 states:

...your efficient pre-qualification process, your concern for efficiency and

productivity in your operations, your emphasis on and evaluation of your employees
using statistics on efficiency and productivity.. . allow us to conclude you have a
substantial commercial purpose."

These conclusory statements are a perversion of the facts in this case. TCA has brought onto its
board several well qualified individuals who are totally unrelated to the Hall family, and these
are the very individuals who have asked about instituting broader public participation on the
Board. TCA leadership, in light of recently expressed preferences by government and consumer

groups for broader public participation in guiding the work of nonprofit CCAs, is developing a
plan to broaden community participation on its Board, and would be pleased to discuss it with
the Service. .

Emphasizing efficiency in operating a charity is called "stewardship," not commerciality.
Charitable fiduciaries are held to very stringent standards concerning the use of charitable assets,
and most states, including Arizona, have laws holding charitab1e fiduciaries responsible for
waste of their organization's assets. TCA takes this responsibility seriously, and the efficiency
measures to which the RAR refers are intended solely to preserve charitable assets, not produce
profits for any private individual.
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2.(c) In Obtaining 501(c)(3) Status, TCA Sought Only the Advantages All
Charities Receive. The RAR at page 106 states the Service believes a significant purpose TCA
sou~Pt in obtaining 501(c)(3) status was to become exempt from Credit Repair Organizations
Act, 15 U.S.C. (1679, et seq. ("CROA"). This statement is contradicted by the RAR itself at
page 50 where it says, "[wje have found no information that TCA is involved in any manner with
credit repair, debt settlement or debt consolidation," which are the areas remilated by CROA. In
addition, CROA was enacted September 1996, many years after TCA applied for and received

recognition of its exemption.

Furthermore, this conclusion is not supported by this statement. Charities have received many
benefits from the' state and federal governments over the years, rany'ng from tax deductibility of
contributions, exemption fiom personal property, sales and real property taxes, more favored
mailing rates and the ability to lobby with tax deductible funds. They have routinely been
exempted fiom many regulatory or prohibition'regimes, including those relating to gambling,
zoning and housing restrictions. Although these exemptions in many cases permit the charity to
carry on. activities that would otherwise impossible, the Service has not before now denied
exemption on those grounds. Those accommodations by both the federal and state governments

reQect the fact 'that the organization is benefiting the public by furthering charitable and
educational goals; the increased use of those accommodations should be viewed as a strongly
favorable factor, supporting the exempt status of TCA, .not the contrary. There is a circularity in
the Service position that suggests many charities would be disqualified for taking advantage of
the very incentives o ffered to them by state aud federal government.

,2.(d) TCA Entered into the MBNA Contract to Reach More Distressed
Individuals to Help, Not To Exploit its 501(c)(3) status. Again in its evaluation of TCA's
contracts with third parties, the RAR (at page 106) suggests that TCA obtained tax exempt status
so that it could obtain a lucrative. contract with MBNA. Charities are often called upon to
represent they are, and will continue to be, exempt under Code (501(c)(3). This is because the
state and federal governments, as well as the courts in some cases, impose restrictions and confer
benefits upon private parties that partner with charities. As noted in the immediately preceding
section, it is inconsistent and circular for the Service to use the very benefits it and the rest of the
Federal goverrunent confer upon charities, those who support them and others who work with
them as a ground for disqualifying them from that exemption. The more an organization does,
what the government wants, the more likely it is to cease to qualify. By a parity of reasoning,
one might say Harvard went into the education field so that it could raise hundreds of billions of .
dollars through charitable contributions, government contracts for which it has preferences and
the like,

The Service cannot be contending that every charity that has a substantial connection
with businesses, such as Newman's Own Foundation, whose President and CEO (Paul Newinan)
is the CEO of Newman's Own Products, or the Private Foundations of Exxon Mobil and
Northwestern Mutual Life Insurance Company, is organized or' operated for a non-charitable

purpose. Any relationship that permits that charity to reach moremembers of the charitable class
must be worthier than that of a private foundation, such as those noted above, since there the
source of their donations is ordinary business operations.
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2.(e) TCA,'s Relatioiiship With MBNA Was Created To Reach More
Distressed Individuals, Not to Benefit MBNA. Both in its allegations of Substantial Non 
Exernpt Purpose and later, in its contention that TCA.benefited private interests, the RAR
repeatedly suggests that TCA entered into its "strategic alliance" with MBNA not only to attract
more distressed debtors to serve, but also with commercial motives. TCA wishes first to
confirm the Agent's conclusion that. TCA entered into the arrangement to increase the numberof
distressed individuals it could help by providing them with education and behavior modification
training; unlike the RAR's bald statement to the contrary, TCA entered into this contract solely
for that reason, While MBNA may have entered into the arrangement for commercial purposes,
TCA did not; TCA did a cost-benefit analysis on this contract, and found that benefit to the
charity (and to the public it serves) of gaiiiing access to distressed debtors through MBNA. far
outweighed the cost of achieving the same charitable goals in other ways (i.e. advertising). See
Exhibit 26, containing the Deloitte report confirming the reasonableness of the terms of that
contract MBNA;

TCA did not use traditional or internet advertising to reach distressed individuals because
this would have cost significantly more money and TCA would not have reached. as many people
who truly needed the assistance that TCA can give. As such; the decision to enter into the
agreement with MBNA was good stewardship by TCA and its managers and the contract
provided only an incidental benefit to MBNA. Had TCA expended the greater funds needed to'
bring distressed debtors to its programs using traditional advertising, it would have benefited
commercial advertising firms and media outlets to a greater extent. The fact that TCA does more
work with MBNA debtors than those of other creditors is merely an incident of the contractual
relationship that has so dramatically reduced TCA's operating costs and expanded TCA's access
to the charitable class, the real reasons and only substantial purposes behind TCA's decision to
enter into that contract.

Unlike the American Campaign Academy (a substantial purpose of whose operations was
to help Republican candidates}, TCA has no hidden agenda to benefit MBNA. The TCA/MBNA
agreement was an arm's length transaction. If the Service were to say that any contract with a
charity that would benefit the non-charitable party would result in 501(c)(3) revocation, most
significant charities in this country would be. stripped of their exemption.

Indeed, the following graphic illustrates that the benefit directly conferred upon
distressed debtors during the Audit Period by the MBNA contract with TCA was over $2.189
Billion:
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TCA Total ~IJIB MA On I

Average Debt $ 28,351.21. 5 10,099.87

Average Pre-plan AP 21% 2

Billing Rate ,':.'':".,2.2084%';;; ' ..'," 2.00to

Months to repay - Minimum Payment 985 : : , ' . .1;:205

Months to repay - Fixed Payment ' 91 , : '
'120'

Months Saved ' .894: " ; ' 1;085:.

Benefit from
Fixed

Payment

Interest - Minimum Payment ." " : :.'.i 08;708
,

" .70,'618:

lntere@ -Fixed Payment
'

.
. .28;467. . . 1''4,112

Inferest Saved .8024'l,. ' 56,&6.

Average DMP interest Rate
' '.60

Benefit from DMP Term - Months :.:.-.':::;:..: ";: ..::.:.'!: .60

interest interest at 9% . . : , " , :: :
. . 

.
' , ;  ';6,:960 2;RP

Reduction Int Saved 21% v. 9% 21,50,7. 1.,1;632

Total Interest Saved .-"-':,."-101;748 68",138

Average No. of Clients 57;592 . 53;561

Public Benefit Total 5',859;870';81'6 3,649;572,806

1-Month benefit of 60 mos. ': '':::",. 97,664;51.4 60,826,213
Total Benefit 36-Month benefit 4,:;3",6't.6 922 49,0.;:'";$.,:. 2;189,'743,'6S3.'.

The supporting. documentation for this calculation appears in Exhibit 32 to this Protest.

2.(fl Benefit to the Hall Faxnily is Not a Purpose of: TCA. Continuing its
parade of sinister characterizations, the RAR states at page 107' that "I aj substantial purpose of
TCA is to employ Mike Hall and his family members." There foMows a recitation of total
amounts paid. to all Hall Family members and characterizations. of their performance that is riot
based. upon anobjective review. The last of these was, "1'f]inally, Mr. Hall's Father, still works
at TCA. He is 95 years old, getting paid twice the salary o f the average TCA employee."
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The. compensation paid to all senior staff members, whether they be Hall family members
or not, is based upon obj ective comparable compensation reports issued by Mercer, an

independent firm specializing in compensation studies and counseling. Their conclusions,
supported by these comparables and reflected in written reports, are reviewed by the Chairman
of TCA's Compensatiori Committee before being approved by the CEO. The CEO's
compensation is set by an independent Compensation Coiimuttee of the organization's board of
directors. The Committee evaluates the compensation of the CEO and reports to the full Board
throu J~i the Committee chairman. No Compensation Committee Member is related to a Hall
Family member or any other officer, director or employee of TCA by either blood or business.

Senior staff members and officers of TCA, whether or not they are Hall family members,
are hired for their unique combination of experience (often many years in the field of credit
counseling or other accoun'ting or financial services) and ability to do the work for which they
are hired. TCA strongly objects to the RAR characterization of Norm Hall's employment during
.the years under audit. The report insimiates that Norm Hall, by viitue of the fact that he is 95,
years old could not participate in the effective operation of TCA's charitable and educational
programs. Reference to the fact that he earns double the average compensation of TCA
employees as a whole may sound significant, but it means nothing; during the years in question,
iNorm Hall was compensated appropriately for the services he provided, To suggest otherwise
(as the RAR does insummary fashion without any basis other than his age) is age discrimination,
plain and simple. During the audit period, Norman Hall was honored by U. S. House of
Representatives for being the oldest Arizonan employed on a full-time basis.

2.(g) TCA.'s Software Contracts are Not Intended to Confer Benefit upon
Mike Hall. Again, both in its allegations of Substantial Non-Exempt Purpose and later, in its
contention that TCA benefited private interests, the RAR states at page 107 that TCA's two
contracts with WEC, one for the uiiique software that is the backboneof TCA's counseling
program (the "Enterprise Software" ) and the other for budgeting software that permits TCA's
long term clients to fully utilize and benefit irom TCA's counseling program (the "Budgeting
Software" ) have as their purpose providing substantial benefit to Mike Hall.

2.(g)(i) Enterprise Sofbvare. In 1987, TCA determined that in order to
operate its counseling, education and debt relief programs, it would need sophisticated software.
After surveying all competitive software available and determining it was not suited to this
application, TCA originally acquired use of what became the Enterprise Software f'rom WEC's.
predecessor at no charge and continued to use it that way for several years. In 2001, TCA Finally
began paying annual license fees for the right to use the Enterprise Sofbvare. Understanding that
computer software is very difficult to value, TCA retained the services of two independent
consulting firms, Arthur Anderson and Deloitte, to evaluate the Enterprise Software and opine as
to the fairness of the pricing of licensing fees and all of the other terms of TCA's agreement with

. WEC, The fact that no fees were charged at all for the use of this highly sophisticated software
system for 14 years, proves incorrect the allegations of the Service that the soflware transaction
was somehow intended to beneFit the Hall family. If the initial intent had been to benefit the
Hall family, TCA would have been paying license fees for that 14 year period.
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The Deloitte Report also confirmed that the value of the Budgeting Soflwar'e set out in
the WEC contract with TCA was reasonable. As TCA is confident that its materials and
methods of educating and training distressed debtors are both educational and charitable, this
software, one package of which provides 'the very backbone of TCA's operations and the other of

which is distributed to all those considering long term. affiliation with the TCA program and
specifically found by outside experts to be a valuable educational tool, directly furthered TCA's
stated 501(c)(3) purposes. The RAR's unsupported, erroneous conclusion that TCA's operations
are not educational and charitable cannot prop up another argument for disqualification, that
TCA paid WEC for something it did not need to conduct charitable and educational activities.

2.(g)(ii) Budget Software. As noted elsewhere in this Protest, TCA
determined that the most efficient way to provide training to debtors in its DMP counseling
program was by distributing computer software that would reinforce what was said in telephone
counseling sessions by counselors to debtors. Off-the-shelf software would not do this, so it was
necessary to obtain it in some other way. TCA decided to purchase a WEC software product on
the condition that it be modified to meet TCA's specifications. TCA paid only a fair price for this
software, as is bo'me out by the Deloitte Report at Exhibit 29,

3. TCA Wa s and Continues to be Operated for Public Interests, iWot for Private
Purposes.

3.(a) TCA's Stewardship Obligations Require it to be Operated Efficiently. The
RAR repeatedly rnischaracterizes positive steps that TCA takes to increase its efficiency, deliver
better service to the public and help more people as indicators of private benefit conferred on
MBNA or other private interests. For example, the RAR at page 5 notes that MBNA, TCA's
largest source of clients, requires that the credit counseling organizations have rather specific
accreditation, stating that ISO 9001 is one of these, suggesting that this reflects TCA
accominodating the needs of a private company. In actuality, the ISO accreditation requirement
simply repeats the industry standard expressed in nuinerous state laws and professional trade
associationrequirements. Nevertheless, the RAR also acknowledges that "TCA has created and
maintains policies and procedures in a manual, or manuals, similar to that used by the IRS.... The

Quality Management Instructions or Process Instructions (QPI) are the 'who, what, where', when
8r how' used by employees to do their work. Tiiis set of documents is very similar to the IRS's
IRM." We can see no reasonable basis upon which the Service can characterize as indicative of a

commercial or private purpose TCA's use of an organization tool similar to that used by the
Service itself for the same, noncommercial goals. The fact that large or complex businesses may
use similar methods does not indicate the methods are commercial, but merely that they are
effective for either charitable or commercial purposes; in other words„ this is not a negative
factor at all, buf rather a positive one from the standpoint of improved stewardship of charitable
assets.

3.(b) TCA Is Easily Distinguished from Abusive Credit Counseling Agencies.
"For the most part, TCA is a fiilly contained. credit counseling agency that does not contract out
for &ont or back office service providers." RAR at page 11. The RAR cites the approximately
80~/o of employees that contribute directly to the call center operations, as opposed to
administrative support for TCA as a whole, in efforts to support its contention that if TCA is to
be exempt, its call center must be educational. There is more than ample evidence to support the
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educational character of that operation, but the quoted statement makes the important point that,
unlike the abusive CCAs singled out by the Senate Investigating Committee, TCA does not
contract out provision of key front end(negotiation of credit terms) or back end (follow up calls
to help creditors s'tay with the program and continue to reduce their dependence on debt) services
to controlled companies as a means of exploiting charitable programs for private gain.

3.(c) There Neither Was Nor Is Any Creditor Contr'ol of TCA. The RAR at
page 109 suggests that TCA was dependent upon creditors, and this 'gave them undue control
over TCA:

"As we have stated, a result of the operations of TCA is'the payment of large sums 'of .
money to the creditors. Th'ey certainly have a private interest in ifs operations. Additionally, the
individual creditors set policies for the DMP clients that TCA must follow. Ther'efore, they
exhibit at least some indirect control over portions of TCA operations."

The benefit to creditors is purely incidental to the conduct of credit counseling programs that .
provide relief to distressed debtors; this has been a feature of all credit counseling programs that
have ever been approved by the Service or the courts as 501(c)(3) organizations. To say
otherwise is to suggest that operating 'charity hospitals benefits private vendors and medical
practice groups that would.not othenvise stay in business. Note that this benefit to vendors and
doctors is a very big ticl et item, amounting to many millions of dollars a year for those
providing supplies or services to even a small local hospital. The credit practices of these
vendors may dictate to the hospital how they must operate(when invoices must be paid or in'
what quantities supplies must be purchased), but that is not considered a disqualifying factor.

3,(d) TCA's Relationship With Creditors is Arm's Length. The RAR at page
109 suggests that TCA is shilling for creditors: ".. . [TCA's] contract with clients' (sic) provides
that if they drop out of the DMP, they are still obligated to pay their debts to the cr'edit card
companies. This illustrates the close business relationship you have with these companies.". '

TCA's contracts contained no such statements. Furthermore, if such statements had been made,
they would merely illustrate that the charity involved accurately communicates to members of
the public what the law is and'that the DMP does not magically eliminate debt; This portion of
the RAR reflects a reflexive, hostile misinterpretation of even themost benign aspects of TCA
operations. It. is hoped that the Service will cease automatically vilifying TCA's actions and
come to see that there are sound, rational bases for each of them that are directly related to
educating distressed debtors about their rights and obligations and encouraging them to behave
responsibly.

3.(e) TCA's Good Creditor Relations Supports Its %'ork in Representing
9ebtors. Another example of misinterpretation appears on page 109 of the RAR, whe're it is
said: "Your Board minutes also stress the emphasis and management of the organization is
geared more toward continued dialogue with creditors, and good creditor relations, showing an
alliance toward banks and creditors rather than the consumers." Good relations with creditors is
helpM to TCA'sattemptto reduce the debt of those debtors for whom they advocate; that is
common sense. TCA, as:an advocate for debtors would be foolish to ignore creditors or treat

them poorly, as this would make it less likely that TCA could obtain interest and other payment
concessions (such as late fees, etc.) that its clients desperately need. TCA believes' this is the
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same principle upon which the IRS justified its prior "problems resolution" service aud its
current mediation" program; .even those with contrary interests can mutually benefit from
mediation by a third party who is not confrontational, but builds the trust of both parties so as to
solve a common or interrelated problem. Taking a constructive (as opposed to overtly
adversarial) position with creditors has enabled TCA to structurearrangementsthat are better for
its clients than they could otherwise have obtained.

3.(f) MBNA Derives No Benefit from TCA's Tax Xxemptioa. The RAR at
page 111 suggests that MBNA benefits Rom TCA's 5'01(c)(3) status. Nothing in the facts of this
case or set forth iri the paragraph in which this suggestion appears provides any support for this
insinuation. The iiBNA contract had benefits for both parties, as any fair contract does. In no
way was the benefit conferred upon MBNA-related to the tax exempt status of TCA; instead,
TCA freely chose to enter the contract because it realized it could significantly expand access to
its charitable class and save considerable amounts of money by doing so.

3.(g) The RAR'Disregards Virtually All of TCA's Educational Activities. The
accuracy of this statement is borne out repeatedly tliroughout the RAR. A particu1arly offensive
statement to this effect appears on page 109:

"This emphasis of the board was also done with almost an exclusion of discussions on
your purported exempt purpose of providing financial education,

"Since TCA has collected on debts of approximately $400 million dollars (sic) per year
during the examination period, as compared to clearly insubstantial educational activities,
we believe the benefit to creditors through your operations far outweighs any exempt
purposes that are being achieved. Therefore, the relative benefit to creditors compared to
the benefits to charity or charitable classes is substantial. They are also substantial in the
qualitative sense because no education is provided to your clients or the general public."

I nst, it should be noted that the reference in the foregoing quote to $400 million is unfair and
misleading. TCA' simply serves as a conduit for its clients payments. TCA provides this pass
through function in order to gain for its clients the benefits of concessions offered by creditors
and to provide the organizational aud behavior modificatiou benefits that are realized by debtors'
participating in the DiiiP counseling program.

Next, the rationale of the Service disregards the financial literacy programs of TCA because the
dollars collected are incorrectly claimed to "far outweigh" any exempt purposes that are being
achieved. There is a gaping hole in the Service position on this point; it fails to take into account
fhe most important aspect of these educational outreach proy ams and the behavior modification
delivered to clients. The hundreds of millions of dollars collected in a year pale into
insignificance when compared to the cumulative credit payments that are being and will be made
by students in numerous colleges and high schools across the country that utilize the curricula
developed by TCA and disseminated &ee of charge throu+~ these programs. $3. (j) of this Protest
quantifies this benefit. See Volume III of Exhibit 10, which is hard copies of the curricula
available free-of-charge to any. teacher over the Internet. Over a lifetime, far more credit will be
used by' clients who participate in TCA's long term program than they will repay while they are
on a DMP. By preventing problems that members of the public, students and clients alike, will
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encounter in the future, TCA's actions dehver overwhelmingly greater public benefit than the
amounts of debt that are collected in that process.

Furthermore, the Service looks only at the dollars TCA donated to the financial literacy
programs at MSU and U of A, and does not take into account the time and effort of TCA
officers, ihrectors and staff who participated directly in the conception, development and
implementation of these programs and as instructors, competition judges and in other roles.
Whether you view this as added financial support to institutions ofhigher learning, voluntary
support of a worthwhile educational program or both, these significant additional efforts, provide

. graphic evidence of the commitment by TCA, its founder, officers, directors and staff to
financial literacy and broad-based public education. Exhibit 27, TCA Educational Activities
Summary, catalogues and describes no fewer than 55 actions TCA has taken during the Audit
Period or developed during that period and has since implemented to deliver educational content
to the public. All of this effort is referenced in the.Sclafani Report and the Fox ReporL as well as
the letters from the University of Arizona and Montana State University. See Exhibits 5, 6 and
16.

3.(h) TCA, By Entering into the MBNA Contract, Furthered Both of
its Charitable Goals: Relieving Distressed Debtors and Educating them. Contrary to the
RAR statement at page 111 that, " Overall, the IMBNA] contracts were not entered into and do
not appear to benefit a charitable class; we have already established that an educational purpose
is not accomplished", the opposite is true. TCA has already established conclusively that its
programs are both educational and relieve the distress of overburdened debtors. The class of
distressed debtors is large (tens of thousands of individuals), indefinite and constantly changing.
This is the standard definition of a charitable class. Hopkins, The Laiv of Tax-Exempt .
Organizations (Eighth Ed. 2003) g 5.5 at 165,citing Rev. Rul. 75-196, 1975-2 C.B. 155, Rev.
Rul. 68-504, 1968-2 C.B. 211 and Rev. Rul. 65-298, 1965-2 C.B. 163 The fact that all of these

debtors owe money to MBNA is not controlling, since they also owe money, often substantially
inore, to other creditors. As the Service said in Rev. Rul. 75-196, supra:

What is of importance is that the class benefited be broad enough to warrant a
conclusion that the educational facility or activity is serving a broad public

interest rather than a private interest, and is therefore exclusively educational in
nature'. I

In this connection, while TCA serves tens of thousands of debtors each year through its
counseling program, only 22.5% of those who contact TCA for debt relief go onto DMPs; this
far less than the rate for other nonprofit CCAs, such as NFCC member agencies, who put
between 30 and 35% of the borrowers who contact them onto DMPs. Hunt, Whither Consumer
.Credit Counseling, Business Review Q4 2005 at pl l. TCA's approach has the positive effect of
putting over.77% of debtors who contact it into other effective educational or legal assistance
programs, unhke the NFCC record of putting approximately one-third of debtors who seek their
help into education and referring 6% to bankruptcy lawyers.

The agreement with MBNA served to expand TCA's access to.financially distressed consumers,
without the advertising, cold calling, and other well criticized practices used by other
organizations that have led to abuse of consumers. Through the mechanism of the MBNA

TIN 86-0593598

From Arti
cle at G

etO
utO

fDebt.o
rg



agreement, TCA has been able to identify and pioyide counseling and educational services to
tens of thousand of financiallydistressed consumers.

3.(i) Under Its Contacts with TCA, MBNA Received Only the Benefit
of its Negotiated'Agreement, Which Conferred Tremendous Benefit Vpon TCA. and the
Charitable Classes it Serves. Again at page 111 the RAR tries to establish that MBNA receives
a substantial private benefit &om its association with TCA, calcula'ting the gross value of what
iMBNA received at $340 Million during the three years of the Audit Period. To put this figure in
its proper context, it is important to remember that MBNA, as is commonly the case with
creditors of consumers in DMPs, accepted payments of far less fiom the consumers than it was
contractually entitled to receive. If MBNA received $393 million fiom its customers, then it was
legally entitled to receive far more. The rationale of the Service in asserting that MBNA
benefited by receiving far less from its customers than it was legally entitled to receive is
incongruous and flawed. hlBNA was required to do many things under the contracts in question
to receive the benefit any creditor receives from a CCA's conduct of its activities. Since
fairshare payments are voluntary, it is incorrect to count hypothetical fairshare payments MBNA
never made. Any fairshare payments the Service thinks TCA should have collected, plus the
payments TCA made'to MBNA (about $40 Million by IRS calculations) w'ere far less than the
combined cost to TCA and the charitable classes it serves of providing the intake information
that MBNA call staff did (fieeing TCA's counselors to help distressed debtors) and the costs
TCA would have incurred using more traditional means(i.e. advertising) to reach debtors.
MBNA inight have obtained more by pursuing its rights against those who owed it money
throu+ other methods (i,e. collection agencies, garnishments and lawsuits); TCA's intervention
conferred more than five (5)' times the benefit upon the distressed debtors as it did upon MBNA.

As Exhibit 32, Statement of Public Benefit from MBNA Contract shows, in addition to the
access TCA gets to needy debtors, its contract with MBNA provided a total additional reduction
in money owed by debtors to MRNA of over $2.189 Billion.

There is no indication that MBNA's benefit exceeds the valueof what is conferred upon TCA.
,

Indeed, before entering into the contract, TCA commissioned a study by Arthur Anderson, an

outside, independent consultant well qualified to prepare the study, to ensure that the transaction
was not inappropriate, but instead benefited TCA. At the same time, TCA personnel did a cost
benefit analysis of the proposed contract as a means of obtaining access to larger numbers of
distressed debtors; they concluded that this was by far the most efficient way of reaching a larger
number of distressed debtors, much less expensive than using advertising in anymedium.

3.(j) TCA's Contracts with MBNA Conferred No Private Benefit of
the Type that would Endanger TCA's 501(c)(3) status.

For decades, the IRS and the courts have publicly accepted that CCAs could and
would manage debtor funds that would.bepaid by them to creditors on behalf of clients being
counseled. The distinction relative to this trust function, drawn in this portion of the RAR, has
never before been raised by the service, except in its 2004 Chief Counsel Memorandum, which

was released publicly aAer the Audit Period in question. The analogy to Rev. Rul. 70-186 is
creative, but flies in the face of the Alabama and Ok1ahoma cases, Thus at least $300 Million of
the "gross benefit" the RAR estimates is merely incidental to the acknowledged charitable
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activity of debt counseling. As noted above, tlie phantom fairshare non-payinents are not really a
benefit to MBNA, and even if they were, that benefit would be more thanoffset by benefit to
TCA aud its charitable beneficiaries. See, Goldsboro Art League, Inc. v. Commissioner, 75 T.C.
337 (1980), in which 80% of gross receipts were paid to artists whose works were sold, but
because this was incident to the educational program of the organization, no private benefit was
found. See also, Cleveland Creative Arts Guild v. Commissioner, 50 T.C.M. 272 (1985).

From a quantitative perspective, the contract permitted TCA to confer far more
public benefit during the Audit Period than that garnered by MBNA. As noted above, the
impact of TCA's widespread education of distressed debtors and at the high school, collegiate
and adult education levels, dwarfs the amounts distributed to any one creditor or even all
creditors taken together. Public benefit fiom TCA's activities includes (1) the tens of thousands
of students who now know how to avoid becoming distressed debtors, thereby avoiding the
personal anxiety, family problems and expense associated with correcting those problems, (2) the
hundreds of thousands of callers who have gained insights into budgeting that can help them to
gain control over their existing debt and avoid millions of dollars in late fees,.penalties and
exorbitant interest they would otherwise have to pay, (3) improved quality of life and financial
security for the tens of thousands of clients who stay with the TCA.program an average of 34
months, modify their behavior, and y'eatly reduce or eliminate their debt, thereby conferring that .
amount of benefit and more upon them and the farni1ies that depend upon them for their support.
As established by data from TCA's clients, in a remarkably high 80% of the cases, TCA has
taught its clients to effectively manage their personal finances.

In addition, the FEFE program af Montana State University came on line in 2002. As the
program continued to expand, in the 2004-2005 school year representatives from 37 states were
trained and more than 23 presentations were made to over 2,700 teachers. Just considering the
teachers trained under that program, if one assumes that each teaches just one class of 25
students per'year, over three years (the same length as the Audit Period) niore that 200,000
students would receive financial literacy training thanks to TCA. A further collaboration with
fhe Family Career and Community Leader's of America program-more than doubles this
exposure; making TCA's educational programnung available to another 220,000 students.
Conservatively, TCA estiniates it directly helped over 400,000 people and their families through
its educational and charitable work during the audit period. Add to this the hundreds of'
thousands of individuals in Tiers 1 and 3 or members of the public who reviewed TCA
information on line for free, and one can see the vast public benefit associated with TCA
operations.

The beneficial effects of work TCA did during the Audit Period also carry over info the
future, as (1) successful DMP counseling program participants. teach family members the
benefits of sound credit management, '(2) informed students who would otherwise have gotten
into credit problems avoid them and influence their peers to do the same and {3) the relative
number of bankruptcies is reduced (there are fewer than there otherwise would have been). See
the Fox Report at (1.2,

3.(k) TCA. Is Not Operated to Employ Members of the Hall Family.'
The RAR„in its treatment ofboth Issues 3 and 4 observes that one source of private benefit and
private inurement is the ability of Mike Hall to hire familymembers. The Agent is careful to
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state at RAR page 113, "... we are riot arguirig that any HalI Family members receive
unreasonable compensation." TCA concurs in the Agent's conclusion that Hall Family members
are not over-compensated; the Mercer study confirms the wisdom of that conclusion.

Rather, the RAR appears to take issue with the fact that many members of the Hall
Family hold sen'ior positions at TCA, implying that hiring family members is a substantial
private purpose of TCA. It is clear that being a member of the founder's family, and even
making that a condition for service in a leadership role is not inconsistent with 501(c)(3) status.
The Bill and Melinda Gates Foundation, as are many private foundations recognized by the
Service as 501(c)(3) organizations, is controlled and supervised by the founders and their family
members. In many cases, the family members draw compensation for the services they provide,
and still the charities enjoy 501(c)(3) status. So there is nothing inherently wrong with family
members of the founder being employed by a 501(c)(3) organization unless they are unfairly
benefited by the charity.

For example, over-compensation for the work a family member is inconsistent with an
organization's 501(c)(3) status, as inurement of net earnings, per se; the Agent makes it clear he
is not suggesting any such over compensation. exists. Each TCA employee has a job description
that is the priricipal basis upon which their performance is evaluated and their compensation is
set; The Agent interviewed each of the Hall Family members that hold. a senior executive
position at TCA and each of them told the Agent of the education or work experience that
qualified them for the entry job they had at TCA. Some worked their way up through the ranks,
while others already had significant experience in the financial services industry to qualify them
to start at an executive level. The Mercer study, which was commissioned by an independent
compensation committee shows that family members are not overpaid for their TCA work. See
Exhibit 28, the Mercer Study.

In short, the Service has correctly conceded the only yound upon which family members
m ight reasonably have been precluded from employment; so long as they provide market rate

work for reasonable compensation their selection and service is consistent with 501(c)(3) status.

3.(l) TCA's Contracts with WKC Birectly Further the Charitable and
Kducational Goals of TCA and 9o Not Constitute Private Benefit to Mike Hall. The RAR
at page 113-114 states:

" . .. TCA has also contracted with Walking Eagle Communications, a
software company that is 100% owned by Mr. Hall.. . . "

"Iu order to be incidental in a qualitative sense, the benefit must be a necessary
concomitant of the activity which benefits the public at large, i.e,, the activity can
be accomplished only by benefiting certain private individuals. Iu this case the
operation of a true credit counseling orgaiiization would not require family
members to be benefited;"

In 1987, TCA attempted to find software that would permit it to conduct its charitable
and educational programs as it wish'ed and could find none that provided the functionality of the.
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Walking Eagle system. At that time, Michael Hall had more than 15 years of experience in
development and deployment of operational software.

Although the RAR suggests that Michael Hall created TCA to benefit himself, Walking Eagle
allowed TCA to use its software for free for over 14 years. Not until 2001 aAer 14 yearsof free

use, did Walking Eagle begin charging for the use of the Enterpxise Software. TCA acquired the
software in this way because a comparable product was not otherwise av'ailable, and even if it
had been available, it certainly could not have obtained such favoxable terms froxn any other
supplier. The key was not family relationship or the desire to benefit Mike Hall, but rather the
willingness of Mike Hall to risk capital and provide use of the product free for an extended
period of time without receiving any return on this speculative venture. Long after TCA was
well established as a charitable and educational organization, TCA sought out an independent
valuation consultant, Deloitte, to confixin that the terms bei'ng negotiated between TCA and
Walking Eagle were fair and reasonable, which Deloitte in fact concluded was the case.

3.(m) TCA, Not the Goveriiment, Is Required by State Law to
Exercise its Fiduciary Judginent in Selecting the Appropriate IVleans By Which to Achieve
Its Missiou. The RAR at page 114 states that it is unsure whether "true credit counseling would
require such a large purchase of budgeting software, since the financial counseling they provide
is generally performed by counselors." The S'ervice maynot be sure whether budgeting software

is an important part of TCA's educational program, but TCA is. Many people who call TCA
require more than one-on-one counseling to get a grip on their credit problems; even those who
go onto a DMP benefit &om working through the budgeting process on their own, either before
or while participating.iri the long term program. Furthermore, this software is not (as the Agent
suggested during the audit) equivalent to Quicken; it is tailored to focus the attention of the user
on the difference between "wants" and "needs," something generic financial software does not
do. TCA's software dovetails with its counseling program, something off-the-shelf software
could not do.

3.(n) No Impermissible Private Benefit Associated with TCA's
Software Contracts with %'EC. The RAR at page 114 considers the applicationof the private
benefit tests to both the Hall, Fainily involvement with TCA and the WEC contracts with TCA,
saying:

"To be incidental in a quantitative sense, the private benefit must not be substantial
after considering the overall public benefit conferred by the activity. This is a
straiglit comparison of the private benefit, in this case the $3.8 million received by
Hall family members and an additional $6 million to Mr. Hall's 100% owned
company,.with the public benefit corjferxed by TCA. . . . " .

The RAR does no compaxison at all, other than to repeat its baseless conclusion that TCA's
programs are devoid of educational content. A true comparison would look to the hundreds of '

thousands of members o f the public who have an opportunity to do things as important as, for the
first time in theix lives, making a budget and sticking to it. The Service sets up the question, but.
the obvious answer is that the public benefit not only far exceeds any benefit to WEC or Mike
Hall, but that such benefit would not be possible without the combination of software packages
that are the backbone of both TCA's operations and its outreach pro~ani.
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The Enterprise Software was developed by WEC, its predecessor organization and Mike
Hall using their own money (none was advanced by TCA or its predecessor organization, since
they did not have the money)., Once created, it was made available to TCA by WEC aud its,
predecessor free of charge for an extended period, and only then was licensed to TCA for use on

a paying basis. The value of those advanced funds and free use of the Enterprise Soflware must

be taken into account in this equation.

4. No I n u rement of TCA.'s Net Karnings has Occurred.

4. (a) TCA.'s Budgeting Software is Not Comparable to the Software to which
the RAR compares it. The RAR at pages 115-116 observes:

Budgeting software can be obtained f'rom a variety of other credit counseling
organizations, too. Access to free budgeting software does not seem to be at
issue. So why is TCA willing to pay $35 to WEC for eachcopy, simply to give it
to their clients who could get other fice versions of budgeting soflware?

The Service does not even go into a comparison of the WEC software to other software they
have conjured up through Internet searches.

4.(a) ( i ) %'KC's Budgeting Sofhvare Was Developed Specifically to
Work with TCA's Educational Program. WEC's Soflware delivers a consistent message, as
is evident &om the website description quoted in the RAR at page 116: "a 'software program that
will allow you to develop your personal budget, analyze different debt liquidation strategies, and
simulate debt within our overall budget for long-term planning, plan for short-term emergency
savings, and plan for long-term retirement savings." The Service does not indicate how these
other packages would tie into TCA's overall educational program; if they would not integrate
seamlessly, they would not peimit TCA to as effectively assist distressed debtors, for that is one
of the most important aspects of TCA's budgeting s'oflware. As the Service has not given us

any specific examples of truly free hiternet software, we cannot compare TCA's with it.

4.(a) ( i i ) The RAR Does Not Define what it means by Free Software.
Sayingsomething is f'ree online or is comparable does not make it so; TCA's software is free to
the public as it is given free to all callers. The Service does not say whether it has delved into the
software flogged on these sites to see if personal informationmust be given to get this "Bee"
software or whether thosemaking it available pay anyone else for it. Without these factors, as
well as those listed elsewhere in this Section 4(a), the RAR poses a false/non-existent
c'omparison.

4.(a) ( i i i) TCA's Documentation Establishes that there,was No
Inurement Associated. with the WKC Budgeting Software Contract. TCA commissioned
Deloitte to review TCA's bulk purchase of budgeting software, and Deloitte's report, attached as
Exhibit 29, confirms the budget soflware is fairly valued at the price in the WEC contract with
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TCA. For inurement to be present, the Service must establish that excess compensation in some
form was paid to WEC; TCA has already shown it paid no more than a fair price.

' 4.(b) Off-The-Shelf Software the RAR Suggests is Comparable to
TCA's is Not Comparable. The RAR at pages 116-117 and 119 states:

In comparing budgeting software that is piuchased at a retail store, Quicken Basic and
Microsoft Money Standard are two such budgeting sofbvare applications. Those are about
$30 in'the stores or over the Internet. However, TCA is purchasing in bilk anywhere
from 20,000 copies to over 100,000 based upon TCA estimates, which should be much

cheaper on a per copy basis.

Over the counter software, with Brand names such as Quicken Basic and Microsoft

Money similarly priced as the TCA software (sic), but that price is for a single copy, not
purchased in bulk as the TCA sofhvare is.

4.(b) (i) Its Failure to Compare the Quality of the Commercially
Available Software to TCA's Budgeting Software makes the RAR's Conclusion Irrational.
Not having performed acomparisonbetween the TCA software aud that available on line, the
Service notes that stores do offer fmancial software, but once again makes no effort to compare .
the features, functionality or fit to TCA programs. This is a second illusory comparison. The
Service refers to software that cost approximately what TCA's costs solely to make the point that
the store cost is retail, and TCA should get a bulk discount on its software. But when there is no
comparability between the store software and TCA's there is no basis upon which to compare
what the retail price of TCA's software would be. TCA distributes its software on a "retail" [one
at a time] basis only to debtors, and there it is free. TCA buys software'in bulk, but if it were
foolish enough to buy it from WEC on a retail basis, the price would certainly be higher.

4.(b) ( i i ) Off-the-Shelf Software to which the RAR refers is Totally
Different from the TCA Software, aud Totally Inadequate to Use with TCA's Programs.
TCA was not just giving out softvare, but attempting to help debtors using the software as an
integral part of its educational, behavior modification program. Exhibit 8 contains copies of the
TCA software, operations manual and hard copy workbook (for those who did not have access to

computers, that was in use during most of the Audit Period. Please note the ongoing references to
why thes'e particular budgeting questions are being asked, and advice as to how to avoid credit
problems in the future that relate direct to each budget line item. By comparison, Quicken Basic
even today performs only the following functions: See where your money goes, balance your
checkbook, download bank and credit card information,5 and monitor and pay bills on schedule.
Intuit Quicken Web Site:

http: //quicken. intuit.corn/commerce/catalog/category jhttnl?categoryld=cat000000000000633285 '
28rpriorityCode=2056413657.

5 Online features require Internet access and are subject to change. Services vary among participating financial
institutions or otlier parties and may be subject to application approval, additional terms,'conditions and fees. 2,900
participating financial. institutions as of 11/1/2005.
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Quicken Basic is essentially'an electronic checkbook record, with neither budgeting advice nor
any interactive input designed to motivate those who want to get out of debt to do so through
behavior modification.

4.(b} (iii) The RAR's illusory comparisons prove nothing, and in no
way counter the Deloitte report. See discussion at 4.{a}(iii) above and Exhibit 29.

4.(c) TCA's Board Exercises Appropriate Oversight Concerning the
Budgeting Software Contract. The RAR at page 117 states: "It is very concerning that TCA's
board is renewing the contract on an annual basis, at a cost of around $1 million per year, if
comparable products cau be obtained for fiee or at very minimal cost." Since the Service has
presented no evidence that supports it contention that there is comparable software available
anywhere, at any price, onemight wonder why the RAR restates this irrelevancy. Tliis is done
solely so that the Service can wrongly impu~ the character of the TCA Bo'ard and its
distinguished independent members as it does in the RAR's very next sentence:

The answer could certainly be the reason is because this is Mr. Hall's business.
Remember, Mr. Hall stated on trusted and respected friends are on the board of
directors. LPerhaps a line dropped out of the RAR, for this sentence is a complete
non sequitur j Even still, there is no evidence in the minutes that the board knows
the nature of tliis contract, since it is not discussed in the board minutes. It is
simply allowed to renew.

One would prefer that the Service speak clearly when it is about to accuse directors of
impropriety. In this case, not only is the RAR incoherent, but just plain wrong. First the full
Board of Directors authorized negotiation of the software contracts on January 18, 2001; Six (6)
weeks later, by unanimous written consent to which copies of the contracts were attached, the full
Board approved the terms of those contracts. The following year, TCA's Rebuttable Presumption
.Committee that was responsible for reviewing all contracts between disqualified persons and
TCA reported to the full Board on April 5, 2002 on all such contracts then pending, as is reflected
in the minutes of that meeting. Included in that briefing was a report on TCA's contracts with
WEC. A similar report was presented at the March 18, 2004 Board meeting. The minutes of the
October 8, 2004 Annual Board Meeting, contain specific references to the Deloitte report along
with a discussion of its findings as they relate to both software contracts between TCA and WEC.

The final insult to TCA's independent directors appears on page 118 of the RAR:

Finally, on November 8, 2004, TCA obtained a letter fiom Deloitte Tax, which
covers the budgeting software contract. This letter specifically states that it covers

, the contract with WEC, effective March 26, 2001. While they analyzed the
agreements and determined the payments were reasonable, it indicated that they
could not determine that TCA raeet (sic} the rebuttable presumption requirements,
because they were unaware ofhow the board determined the reasonableness of the

contracts at the time they were signed.

The RAR criticizes the TCA Board for not living by the Rebuttable Presumption rules. Whether
or not Excise Tax Reg. (53.4958-5 were met, the Deloitte letter firmly establishes that no more
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than fair value was paid for the budgeting software. Whether one looks to the inurement
prohibition (which.wc thought was the sole focus of this fourth portion of the RAR) or the
Intermediate Sanctions provisions of which the rebuttable presumption rules are a part, there is no
negative impact upon either TCA or any disqualified person until it is proven that more than fair
value (what is called an Excess Benefit Transaction in Code $4958) has flowed &om a public
charity to an insider. Since Deloitte limited the reason for declining to opine on compliance with
the rebuttable presumption rules only because it did not know whether a procedural test was met,
but concluded. that only reasonable compensation was paid, its report letter, which the Service has
not challenged, precludes any inurement or Excess Benefit Transaction.. The RAR concedes that
there is no inurement. Its unsupported statement in theimmediatelyfollowing sentence - "Tins
contract is clearly'overvalued" - notwithstanding, TCA has presented a detailed, well reasoned
expert report that the Service has provided nothing to counter.

CONCLUSIONS

As noted above, during the Audit Period, TCA has (1) operated at all times exclusively to
, promote charitable and educational goals, (2) in no way promoted non-exempt purposes,(3)
conferred no more than incidental benefit to private interests and neither attempted to nor actually
conferred private benefit on private interests, and(4) not permitted any inurement of net eaniings
to individuals, stockholders or. like persons. For this reason, TCA respectfully requests the
Service to issue a no change letter iri this case.

REQUEST FOR HEARING AT APPEALS

In the event the Service disagrees in any way with the points made in this Protest, TCA
requests a hearing with the Appeals Officer responsible for this matter so that any disagreements
can be resolved.

Respectfully submitted,

Mark B. Weinberg
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DECLARATION OP TAKE CHARGE AMERICA, INC.

Under penalty of perjury, I, Michael Hall, CEO of Take Charge America, Inc., declare that
I examined the facts stated in this Protest, including any accompanying documents, and to the best
'of my knowledge and belief, they are true, correct and complete,

Michael Hall, CEO
Take Charge America, Inc.
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EXHIBITS LIST . .

EXHIBIT DOCUMENT(S)

Chief Counsel Memorandum 200431023, dated July 13, 2004

Invoices &om University of South Carolina and University of
Arizona sales of Bud etin Software
TCA Board Minutes for September 26-27, 2001, April 4-5, 2002,

3(a) -(g) September '19-20, 2002, April 24-25, 2003, September 18-19, 2003,
March 18-19, 2004, and October 7-8, 2004

AICCCA Code of Practice October 30, 2003

Susan K, Sclafani, Ph,D., The Role of Education in the Activities of
Take Charge America, dated December, 2005 (the "Sclafani

Report" )
Jonathan J. Fox, Ph.D. and Suzanne Bartholomae,'Ph.D., An

Evaluation o f the Personal F inance Content of Take Charge
Am'erica 's Services and Activities, dated December, 2005 (the "Fox
Re ort"

Syllabi 'from Accredited Rio Salado College Courses

Take Charge America Educational Series

TCA Express Software and Documentation

Four Volumes: Volume 1; Full Text of Educational Articles that
Appeared on the TCA' Web Site

Voluine 2: Cl ient Journey — Interactive course 
only available on line to Tiers 1 and 2

10 9 (Tier 3 course in the works)
Volume 3: Curricula available free-of-charge to

any teacher over the Internet.

Volume 4: Electronic Textbook (contained on disk
sent to all clients beginning in 2005).

TCA Clients Indicating They Effectively Learned to Manage Their
Personal Finances- November/December 2005 n =476j

12 Education Topics Covered

13. 10 Quality Process Instruction 7.2.2.— 33

14 Quality Process Instruction 7.5..1-1

Take Charge America's Leadership in C onsumer Financial
12 Education

Letters from Montana State University and a Student Participant at
16 12 the University of Arizona.
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Agreement for the Establislnnent and Administration of the Take

17 12 Charge America Institute for Consumer Financial Education and
Research, dated March 24, 2003
Description of Duel In The Desert%, TCA Institute and Montana State

13 FEFE Pro ram

19 . 14 Take Charge America Response to IDR l I

20' 14 Records Reflecting Payments to WEC for years in the Audit Period

Books of Account detailing programs distributed during. Audit
Period

22 14 Detailed Accounts of Current Balance TCA owes WEC

23 Job Descriptions for Operi and New Account CSRs

24 Intentionally left blank

25 Intentionally left blank

Deloitte Report — MBNA Contract

30 TCA Educational Activities Summary

28 33 The Mercer Study

35 Deloitte Report on fair value of WEC Software

4 Disks of 80 Calls Submitted to the Agent" but Ignored and
30 15 Summ

31. TCA's Reply to RAR Attachment 19

32 34 Public Benefit statement
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675 SEVENTH STREET NW WASHINGTON, GC.20004;:
T 202.344.4000 F,202::344.8300 vu'wwVenable,.c'om

ITIBITIOI BriCILlm

To Appeals Officer John Wong DATE April 22, 2009

PRoM Jeffrey S. Tenenbaum EMAIL jstenenbaum®venable.corn

Matthew T. Journy

cc Jo hn Fisher PHQNE 202.344.S138

Robert Fisher
RE Ta k e Charge America, lnc.

'

I. Introduction

As discussed below, a full and complete review of the examination of TCA and the
information provided during the course of the examination will demonstrate that TCA was
organized and operated in accordance with all applicable lega] requirements for recognition of
tax-exempt status under Code $ 501(c)(3) during the periods under examination. Moreover, to
the extent that the Service does not agree that the facts developed during the examination

. demonstrate such compliance, the insufficient development of all of the facts pertaining to the
issues upon which the Service has based its proposed revocation would render a final revocation
unenforceable as an abuse of the Service's discretion and a violation of TCA's right to due
process. As demonstrated by the information provided, TCA has remedied any potential issues
noted by the Service during the examination and has continued to operate in a manner consistent
with therequirementsfor recognition of exemption under Code ( 501(c)(3). Accordingly,

• TCA requests a No Change Letter from the Service stating that TCA is an organization
recognized as exempt from federal tax on related income as defined under Code $
501(c)(3);

• In the event that the Service is unwilling to issue a No'Change Letter, TCA requests a No
Change Letter With Written Advisories stating that it'is an organization recognized as
exempt from federal income tax under Code $ 501(c)(3), and subject to the requirement
that TCA restructure its future'activities according to specifically stated'conditions;

• In the event that the Service is unwilling to issue a No Change Letter with Written
Advisories, TCA requests that the case be returned to the EO Examinations Division for
further development of the facts and a Closing Agreement in light of the substantial
hazards of litigation. Specifically, TCA asserts that upholding the proposed revocation
based on the facts developed during the examination and presented in the Revenue
Agent's Report ("RAR" or "Proposed Revocation" ) and Rebuttal to TCA'S Protest
(" Rebuttal" ) would be an abuse of the Service's discretion and,'as such, a violation of
TCA's rights to administrative due process, Moreover, retroactive application of such a

Exhibit 8 - Supplemental Protest
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VENABLF.„,
determination is also unwarranted and would only compound the Service's abuse in the

present situation.

In support of the TCA's requests, the information provided will discuss:

• The required process for administering an examination of an exempt organization as
provided by the Internal Revenue Manual ("IRM");

• The tenets of the credit counseling compliance project inherently. conflict with the
policies and procedures contained in the IRM.with respect to the conduct of
examinations;

• Th e Service conducted TCA's examination in a manner that followed the tenets of the
credit counseling compliance project to the letter, but simultaneously violated the
directives of the IRM; and

• Th e Service's examination of TCA failed to comply with the standards required by the
IRM; therefore, any adverse determination resulting from the issues developed during the
course of the Service's examination of TCA is an arbitrary and an abuse of discretion,
and provides a clear example of how the credit counseling compliance project's
guidelines contravene the requirements of the ]RM.

II, Revocation on Current Facts Would Be Arbitra and an Abuse of Discretion

The IRM serves as the policy and procedural manual that explains how the Service will carry

out the responsibilities delegated to the Service under the Code, including conducting
examinations. Chapter 75 of Part 4 of the IRM. provides the Service's policies and procedures
with respect to the examination of tax-exempt organizations. Examinations of tax-exempt
organizations must be conducted, in a manner consistent with the provisions and requirements of
the IRM.

Compliance with the Service's internal policies and procedures serves to protect the rights of
the taxpayer and ensure the proper application of the law to the facts. The Service's fai]ure to
adhere to its own internal guidance in conducting an examination and applying the requirements
of the Code to a taxp'ayer's factual circumstances would be a violation of the taxpayer's rights,
and the Service's resulting position would be arbitrary and unsupportable. Courts have
repeatedly overturned determinations deemed to be arbitrary, characterizing such actions as
abusive.

As demonstrated below, the Service has recommended revocation of TCA's tax-exempt
status based on an examination that failed to adhere to applicable procedural requirements. As
such, the Service's position is arbitrary and an abuse of. discretion, and is unlikely to be upheld
upon judicial review.

-2 
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a) Requirements for EO Examinations

The three primary sections of the IRM providing procedura] guidance regarding
examinations of tax-exempt organizations are IRM 4.75,11, IRM 4.75.] 3, and IRM. 4.76.11,
which sets forth specific requirements for educational organizations.

IRM 4.75.] I provides the objectives and procedural guidelines for on site examinations.
According to IRM 4.75.11.3, the primary objective of an examination of an exempt organization

is to [d]etermine whether the organization is organized and operated in accordance with its
exempt function." This section, continues to state that the "examiner has the responsibility both
to the'organization and the government to determine qualification for exemption and to maintain
a fair and impartial attitude in a]l matters relating to the examination." Additionally, IRM
4.75.11.3.1.1(1) provides that while interacting and corresponding with the taxpayer,
"[i]nflammatory comments and assumptions must be avoided."

IRM 4.75.13 sets forth the procedures and requirements for developing issues during the
course of an examination of an exempt organization. Generally when a potential issue is
identified, IRM 4.75.13.2(2) provides that examiners are required to. "[t]horoughly develop and
document all of the facts pertaining to the issue;" "[c]onduct research to identify the applicable
law, interpret its meaning in light of congressional intent;" and "(i Jn a fair and impartial
manner, apply the law based on the facts and circumstances." (Emphasis added.) IRM
4.75,] 3.2(2) explains the requirements for developing facts, and in an example provides

An examiner lists several highly compensated employees of an organization in hisiher
workpapers along with their salaries. The listing of questionable salaries is not relevant by
itselfin developing facts unless an analysis of the duties and resporisibilities of the salaried
individuals accompanies the listing.

In addition to the general requirements for examinations of exempt organizations, IRM
4.76.11 provides the specific procedures for examining educational organizations exempt under
Code $ 501(c)(3), such as TCA. Generally, IRM 4.76.] ].1(1) notes that educational purposes
under Code f 501(c)(3) "are broader than presenting formal classroom instruction." As such,
examiners must consider other educational activities during the examination, including:
"[a]ncillary activities, such as, granting scholarships" an'd "[e]ducating the public on particular
subjects outside a classroom setting." IRM 4.76.1].1(3) requires examiners to "remain
professional and objective at all times and insure that their personal beliefs or opinions on the
educational or artistic merits of an organization's activities do not influence the examination in
any manner." Finally, IRM 4.76.11.2(4) requires examiners to "reviewall facts and
circumstances that may help clarify the organization's methodology."

When conducting an examination, agents are required to adhere to the IRM's policies and
procedures. To,the extent that the Service does not comply with such requirements while

-3 
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developing issues during the course of an examination, the Service is acting beyon'd the scope of.
the authority granted by Congress under the Code. Any adverse determination developed
pursuant to an examination that does not fully adhere to the IRM's guidelines is unsustainable as
arbitrary and abusive.

The lRM's requirements apply equally to all examinations initiated by the Service as part of
the credit counseling compliance project. As the TCA examination was a single examination in
an industry-wide Service'compliance project, it is necessary to consider whether the established
goals and examination processes used by the Service during the course of its credit counseling
compliance project comp]y with the Service's internal requirements for the examination of
exempt organizations.

b) Standards for Credit Counseling Compliance Project

The Service conducted TCA's examination in a manner th'at followed the tenets of the credit
counseling compliance project. The purpose of the credit counseling compliance project can be
best understood through a review of the guidance developed by the Associate Counsel and the
Service's implementation of such guidance. We note, however, that such guidance was not
available to TCA as of the commencement of the periods under examination.

1) CCA 200431023

As of the issuance of the RAR, the primary guidance available to agents regarding the
methods and purpose of the Service's credit counseling compliance project was CCA
200431023. In this advisory, Counsel stated that, during the examination phase of the
compliance project, "fi]t can and should be argued that the new generation of credit counseling
organizations does not meet the criteria for exemption set forth in two revenue rulings and case
law: they are not providing any meaningful education or relief to the poor." ln the CCA,
Associate Counsel also "strongly recommend that each case b'e developed to enable the Service
to establish many grounds for revocation." Finally, the CCA provides that if the agent develops
the facts as recommended, "the necessary information for building these cases should be in the
record."

These statements are indicative of the Service's primary goal with respect to its examination
of credit counseling organizations: to develop all facts' necessary to support its arguments that

each examination should result in revocation. In addition to informing the agents that the
purpose of a credit counseling examination is to develop a record of facts that can be used to
"establish many grounds for revocation," CCA 200431023 provides a description of facts
necessary to establish such arguments for revocation. According to the CCA, the Service "will
want to argue that today's credit counseling organizations have departed so far from the facts in

the cases and rulings that they no longer serve an exempt purpose." To support this argument, .

the Service "will need to argue that, even if they are providing education, the organizations fail
the operational test because they are furthering a substantial nonexempt purpose, and
furthermore they are conferring impermissible private benefits and/or inurement." Read literally,

4
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this section of the Associate Counsel's memo regarding the examination of credit counseling
organizations requires examiners to: I) develop a'll facts necessary to argue that the
'organizations are not providing educational counseling in accordance with the applicable
authorities; 2) deve'1op all facts necessary to argue that the organizations are furthering a
substantial nonexempt purpose; 3) develop all facts necessary to argue that the organizations are
conferring a private benefit; and 4) develop all facts necessary $0 argue that the organizations
are conferring iInpermissible inurement.

The Associate Counsel was cognizant of the need for a selective development of the facts
and warned the agents of this need with the final sentence of the CCA in which it states that the
examiner "should develop evidence to defend all the bases for revocation outlined in this
memorandum." As such, the CCA provides a description of the facts necessary to establish its
arguments:

Substantial Nonexempt Purpose

* If a counseling organizatiori's commercial method of operation is well documented, "we will

have the data on which to base an argument that deceptive business practices are evidence of
substantial non-exempt purpose."

* Development of facts demonstrating deceptive commercial operation while avoiding

regulation under CROA "will enable us to construct an argument that another nonexempt
purpose of these organizations is evasion of reg'ulation under CROA."

* If facts are developed to demonstrate that organizations have back-room service providers that
are engaged in extensive business dealings and promote a variety of products and services, then
the Service "can argue that the organizations are operating with the purpose of providing fees to
for-profit businesses."

* "[T]he way credit counseling organizations have been tailoring their operations and standards
to attend directly to conc'erns of credit card companies may also provide evidence to support a
substantial nonexempt purpose and/or private benefit, To develop such arguments, it would be
necessary to develop specific facts showing that the public interests of the low-,income recipients
of counseling services are'being sacrificed in favor of credit card companies."

* lf the marketing of DMPs is the most substantial activity, the Service "will argue that the
organization is'not operated for an exempt purpose, but for a substantial nonexempt purpose."

Private Benefit

* "Private benefit could be another basis for revocation."

a "The constellation of facts necessary to establish private benefit includes the same type of
facts necessary to establish substantial nonexempt purpose."

-5 
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Private Inurement

* "Another basis for revocation is inurement."

e 'In explaining the process for developing a case for revocation based on inurement, the CCA
clearly indicates that the scope of the agent's responsibility in developing facts related to .
inurement is limited to developing those fact's which demonstrate that inurement exists. Further,
the CCA reminds agents that credit counseling "cases are full of evidentiary richness, waiting to
be harvested by full development."

Based on the tone of the advisory, which uses the term "argue" more than 'a hal f-dozen times,
and its explicit direction, to "develop evidence to defend all the bases for revocation," the

purpose of CCA 200431023 is clear. Through CCA 200431023, the Associate Counsel was
directing the Service's agents to limit the review of facts and development of issues to those that
could support an argument for revocation based on the' grounds set for in the advisory.

2) Results of the Credit Counseling Compliance Project

Whether a product of the Service's stated intent for credit counseling examinations or a
natural result of the Service's attitude towards credit counseling organizations, the number of
credit counseling agencies selected for examination during the first wave of the compliance
project was dramatic.. The result was a biased and abusive review of credit counseling
organizations. On November 30, 2003, the Commissioner of the Internal Revenue Service, Mark
W. Everson, testified to the House Ways and Means Committee that more than 30 organizations
were "at various stages of the examination process." On March 24, 2004, less than four months

later, Commissioner Everson informed the U.S. Se'nate Permanent Subcommittee on

Investigations (" Subcommittee" ) that "over 50 organizations that have been selected for
examination." Everson indicated that the Service was pursuing a strategy to ensure a rapid and
broad impact, which "means we are advancing those cases first that are most important to our
overall strntegy in this area." (Emphasis added.)

On May 15, 2006, more than two years after Everson's testimony before the Ways and
Means Committee and his statement to the Subcommittee,.the Service issued summary results of
its credit counseling compliance project (" Summary Results" ). In the Summary Results, the
Service noted that it had examined 63 credit counseling organizations as part of the compliance
project and that, of those examinations, 41 had been completed. The Summary Results further
demonstrated that of the 41 completed examinations 9 organizations had their tax-exempt status

revoked and 32 organizations received proposed revocations and were in the appeals process,
Therefore, none of the organizations that the Service had examined, each of which was

previously recognized as exempt upon the Service's review of their Form 1023, were deemed to
qualify for exemption upon examination. Further, of the other 22 organizations under
examination, the Service had yet to deem a single one worthy of tax-exempt status.
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A review of these results in light of Commissioner Everson's statements strongly suggests
that, as of the time of the commencement of TCA's examination the Service's "overall strategy"
was to revoke the exemption of every credit counseling organization examined. If Everson
correctly stated that, as of March 24, 2004 the Service had selected more than 50 organizations,

i.e., at least 51 organizations, for examination, then no less than 10 organizations were under
examination for more than 2 years without receiving a proposed ruling form the Service. Based
on this, it appears as though the Service was unwilling to close.a single examination'without

proposing revocation, choosing instead to leave at least 20% of the more than 50 initial
organizations in a state of perpetual examination. When compared to the relative haste with
which the Service closed examinations resulting in adverse determinations, it can be inferred that

the Service did not intend to issue a single, non-adverse ruling during the course of its credit
counselingcompliance project.

The Summary Results, when reviewed in light of Commissioner Everson's statement to the
Subcommittee, further demonstrate that the Service's overall strategy was to revoke every credit
counseling organization examined. Commissioner Everson testified before the Subcommittee
that the Service was "advancing those cases first that are most important to [itsj overall strategy."
The Summary Report demonstrates that ALL of the initial cases advanced by the Service
resulted in a revocation or proposed revocation.

Based on the foregoing, it appears as though the Service's unstated policy for the credit
counseling compliance project was to refuse to issue No Change letters to credit counseling
organizations and that it was the Service's overall strategy to revoke the exempt status of every
credit counseling organization under examination.

c) Developments of Facts in TCA RAR and Protest

In the Rebuttal to TCA's Protest, Agent Mike Ross stated that the agents "were not directed
by Chief Counsel Memorandum [sic] 200431023 or from management to obtain a specific
'result' in this case." However, despite the Agent's claims that he was not directed by CCA

200431023, IRM 33.1.2;2.3.5 provides that while a CCA is not an official ruling or position of
the Service, Service employees "should review the advice and integrate its legal analysis into
their development of. the issue in the case." As CCA 200431023 was issued with respect to
developing issues during the course of credit counseling examinations, it would seem as though
agents, as Service employees governed by the procedures set forth in the IRM, were directed by
CCA 200431023, despite Agent Ross' claim,

In addition to the IRM requirement that the agents integrate the analysis of the CCA into
their development of issues, a review of the 124 page RAR demonstrates that the agent strictly
adhered to the analysis of CCA 200431023 and made an effort to develop the issues in manner
consistent with the advisory. In preparing the RAR, the agent developed an argument for
revocation using each of the grounds described in CCA 200431023, and on the same premises
described in the CCA. Such similarities in organization and content go well beyond the scope of
coincidence and are demonstrative of the controlling effect that the CCA had on the development
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of issues in the TCA examination. As such, regardless of Agent Ross' claim, the agents chose to
adhere to the position established in the CCA by only developing "evidence to defend all the
bases for revocation outlined in [CCA 200431023]."

Evidence of the limited scope and purpose of factual development is not limited to the
similarities between the issues discussed in the RAR and CCA 200431023. Rather, in the RAR
and in the Rebuttal, the agents both expressly and implicitly stated that they chose not to develop
facts that did not support revocation. For example, on page 113 of the RAR, when arguing that
the employment of the 95-year old Norm Hall constituted and impermissible private benefit,
Agent Ross stated that he did not review any facts necessary to determine whether the

compensation paid to Mr. Hall was reasonable "as there seemed to be absolutely no reason to
find this information out, as arguing that a 95 year old was receiving unreasonable compensation
at around $50,000 would not likely be upheld at any level in or outside ofthe IRS." Such
language suggests, that unless information can arguably lead to an adverse determination, there
is "absolutely no reason" to review or develop such information.

Similarly, on page 14 of the Rebuttal, while responding to TCA's protest regarding whether
Norm Hall's compensation conferred an impermissible private benefit, Agent Ross noted that
"[r]egardless of the amount or type of work he did, we felt that his 'jury appeal' would be so
insurmountable that it was simply a waste of time to investigate whether or not his salary was
reasonable." In essence, Agent Ross seems to be saying that despite arguing that Norm Hall' s
employment should be characterized as an impermissible private benefit, Agent Hall was
unwilling to investigate'whether the salary that Norm Hall received was reasonable in light of the
services provided (which Agent Ross also chose not to review) because it is a waste of time to
develop facts that will not support an adverse determination.

In a seeming contradiction, however, Agent Ross was willing to use undeveloped facts
against TCA, as evidenced by his use of selective facts and the tone of his statements throughout
the RAR. For example, after stating that the Service chose not to develop the facts regarding the
reasonableness of Norm Hall's salary, Agent Ross stated that when "we informed [Norm Hall]
that we would not be interviewing him, he simply, and knowingly in our opinion, thanked us for
not interviewing him." [Emphasis added.] In making such statements, Agent Ross attempts to
cast doubt on the reasonableness of Mr. Hall's salary and imputes a bad intent to Mr. Hall' s
response, without developing any facts to support that implication.

Agent Ross' refusal to develop facts was not limited to Norm Hall's compensation. On page
84 of the RAR, the Service concluded that TCA's primary focus appeared "to be helping debtors .
with the 'sale' of debt management plans." This conclusi'on is based a well-documented and
extensive review of facts developed solely for the purpose of proving such, and without
consideration of TCA's other activities, such as educational contributions, educational
programming, and educational volunteer services provided by TCA and TCA employees during
work hours. With respect to the educational grants, the Service refused to consider such grants
as educational because the programs benefitting from such grants were "activities of other
organizations, not TCA." (See RAR p. 100). With respect to the volunteer activities, the Service,
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despite receiving documentation and a list of individuals from educational institutions who could
verify TCA's activities, stated that "we did not feel responsible to spend the time, as TCA
recommends to fully develop or support this activity." Finally, on page 15 of the Rebuttal, when
explaining why the Service disregarded virtually all of TCA's educational activities, the Service
said, "they are not part of the DMP 'process' which is the primary activity of TCA," and implied
that such activities were irrelevant because "the time and effort of TCA to further these ancillary
activities, does not changed[sic] the fact that the DMP 'process' is their primary activity." Thus,
the Service expressly refused to develop any facts relevant to TCA's non-DMP activities based
on its prior determination that the DMP process was TCA's primary activity. However, this is
circular logic. The Service could not properly determine that the DMP process was TCA's
primary activity without fully reviewing and developing facts pertaining to all of TCA's
activities. Limiting its review solely to the DMP process simply fulfilled the Agent's
preconceived determination that such activities constituted TCA's primary activities.

The foregoing demonstrates that the purpose of the examination, as directed by CCA
200431023 and evinced by Agent Ross' own statements, was simply to develop facts "to enable
the Service to establish many grounds for revocation." To this end, it is clear that Agent Ross
limited his review of TCA's operations so as to only "develop evidence to defend all the bases
for revocation."

d) The Current Facts Were Not Developed According to IRS Administrative
Requirements

As discussed above, when an issue is identified, the JRM provides that the purpose of an
examination of an exempt organization is to determine whether the organization meets the
requirements for tax-exempt status. To make such a determination, the IRM requires examiners
to act in a fnir and impartial manner and to thoroughly develop and document aII of the facts
pertaining Io an issue. Additionally, the IRM provides that, when examining the activities of a
tax-exempt educational organization, the Service should review and consider all facts and
circumstances that may help clarify the organization's methodology. However, the goal of the
TCA examination, and the facts developed therein, did not comply with these requirements.

1) The goal of the examination did not comply with the IRM requirements

IRM 4.75.11 notes that the purpose of an examination of an exempt organization is to
determine whether the organization is operated in accordance with its exempt function. As
outlined above, however, the Service's goal in conducting TCA's examination was much more
narrow. During the course of the Service's examination of TCA, the issues and facts were
developed in a manner consistent with the guidance and goals of the Service's credit counseling
comp l iance project.

As noted above, CCA 200431023 provides that the purpose of an examination conducted
through the credit counseling compliance project is "that each case be developed to enable the
service to establish many grounds for revocation." To accomplish this apparent goal, Agent
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Ross carefully followed CCA 200431023 by arguing that TCA should be revoked for each of the
reasons discussed in CCA 200431023. This analysis included the somewhat puzzling grounds
that TCA sought exempt status to avoid application of'CROA, a law that was enacted after TCA
was recognized as a tax-exempt organization. Moreover, in both the RAR and the Rebuttal,
Agent Ross clearly indicated'that he was only willing to develop facts upon which an argument
for revocation could be made.

Thus, the purpose of the Service's examination of TCA was presumably to find a basis for
making an adverse determination, not to fully and fairly develop all of the facts necessary to
determine whether TCA was operating in accordance with its exempt function. Therefore, the

purpose of the examination failed to comply with the requirements of the I RM.

2) The issues were not developed in accordance with the 'IRM

IRM 4.75.13 requires examiners to act in a fair andimpartial manner and to thoroughly
develop and document all of the facts pertaining to anissue. Here again, however, the Service
apparently followed the guidance of CCA 200431023 rather than adhering to the directives of the
IRM.

As discussed above, CCA 200431023instructs examiners on the particular arguments and
facts that should be developed to support revocation of exempt stat'us, In establishing guidelines
for the credit counseling compliance project, the CCA did not once use the phrase "fair and
impartial," opting instead to repeatedly use the word "argue." Also, the CCA did not implore
examiners to comprehensively develop facts pertaining to an issue; rather, it provided the
examiners with a list of facts to develop that would enable the Service to "argue that the
organization is not operated for an exempt purpose, but for a substantial nonexempt purpose."
As such, the language used by the Service to explain the issue development during examinations
conducted through the credit counseling comp! iance project contradicts the policies and
procedures estab) ished by the IRM.

Nevertheless, the Service conducted TCA's examination in accordance with the CCA's

guidance, not pursuant to the IRM. Statements throughout the RAR and Rebuttal, including but
not limited to the following, evince the Service's refusal to develop or consider facts that could
not be used to support revocation:

• On pages 4 through 8 of the RAR, the Service takes note of the many memberships,
certifications, and accreditations attained by TCA: However, on page 64 of the RAR, the
Service said that it would not to consider such facts because while "membership in these
organizations may seem to be impressive on some level, the memberships have
absolutely nothing to do with whether or not TCA is actually conducting educational
activities or operating in an exempt manner, period." While very emphatic, this
statement appears to directly contradict the Service's 2004 EO CPE regarding credit
counseling org'anizations, which provides that such certifications are voluntary and that
"[w]e discuss them here because they provide a model for exemplary credit counseling
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organizations and are helpful in guiding the development and consideration of
applications for exemption under IRC 501(c)(3)." See 2004 EO CPE p. 12.

• As discussed above, when reviewing TCA's activities, the Service specifically stated that
it refused to consider any activities that were not part of the DMP process.

• On page 113 of the RAR, when discussing Norm Hall's salary, the Service stated that it
did not attempt to develop any facts regarding his job duties or whether the compensation
was reasonable. Rather the Service said, "his hours of work and job duties are unknown,
as there seemed to be absolutely no reason to find this information out, as arguing that a
95 year old was receiving unreasonable compensation at aroun'd $50,000 would not likely
be upheld at any level inside or outside of the IRS."

When asked to consider TCA's educational volunteer activities, the Service stated that
"we did not'feel responsible to spend the time, 'as TCA recommends to fully develop or
support this activity." See Rebuttal, p. 9.

• Af ter acknowledging TCA's receipt of the Arizona Quality Alliance's 2004 Showcase in
Excellence Award recognizing TCA's outstanding training and education program, the
Service said that it would not consider the award because in its opinion the award
"recognizes the process of their training, not their content." See RAR, p. 32.

• Wh en evaluating TCA's counselor training program, the Service did not consider the
ongoing portion of TCA's training program stating that "we did not attend any classes or
try to determine the purpose of such training." See RAR, p. 86.

Even if we were to disregard the Service's intentional refusal to develop or consider facts

favorable to TCA's exempt status, the facts developed are inadequate to sustain the Service's
position. When developing facts regardjng unreasonable compensation, presumably for purposes
of private benefit or private inurement, 1RM 4.76.13.2(2) provides that listing questionable
compensation is not relevant by itself unless an analysis of the duties and responsibilities
accompanies the listing. However, in every situation where the Service cites the compensation
of related parties providing services to TCA, the Service refused to analyze whether such
compensation was reasonable in light of the services provided, choosing instead to argue that the,
mere existence of such was incontrovertible proof of a private benefit. Examples of such
include:

• When discussing the compensation of the Hall family, the Service listed the amount of
compensation received by each member of the Hall family during each of the' periods
under examirIation without further discussion regarding their duties, stating that "[w]hile,
we are not arguing that any Hall Family members received unreasonable compensation,
we do know that they are well paid."

• Af t e r asserting that the salary of Norm Hall resulted in a private benefit, on page 14 of
the Rebuttal, the Service stated that "[w]e did.not even try to determine if his wages were
reason ab I e."

• When discussing TCA's contract with Walking Eagle Communications ("WEC") in the
RAR, the Service argued that the agreement resulted in private inurement. However, on
page 16 of the Rebuttal, the Service conceded this argument, noting that the Service
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"decided not to pursue this contract as being unreasonably priced." However, the Service
decided to characterize such payments as a private benefit because, according to the
Service, such an argument negates the need to actually develop facts pertaining to the
reasonableness of the compensation "since that does not require us to argue that the
benefit was unreasonable, just that it was substantial."

Based on the selective development of facts and the many express statements in the RAR and
Rebuttal in which the agents refused to develop facts unfavorable to revocation, the Service had
failed to thoroughly develop and apply the facts in a fair and impartial manner, in direct

contravention to the requirements of the IRM.

3) The examination was not conducted according to the IRM requirements for

examination of tax-exempt educational organizations

When conducting an examination of a tax-exempt educational organization, IRM
4,76.11,1(1) requires examiners to consider educational activities. other than classroom

instruction during the examination, including: "[a]ncillary activities, such as, granting
scholarships" and "[ejducating the public on particular subjects outside a classroom setting."
IRM 4.76.11.1(3) requires examiners to "remain professional and objective atall times and
insure that their personal beliefs or opinions on the educational or artistic merits of an
organization's activities do not influence the examination in any manner." Finally,-IRM
4.76.11.2(4) requires examiners to "review all facts and circumstances that may help clarify the
organization's methodology."

TCA's commitment to education goes beyond helping individuals who reach out to TCA for
help; rather, TCA uses its time and resources to reach out to the community in a variety of ways,
including: making substantial grants to universities to further the research and resources
available to individuals in need; working with organizations in the community on a volunteer
basis to educate community members about personal finance; and disseminating educational .
materials and holding educational seminars on a variety of topics regarding personal finance.
However, in its examination of TCA, the Service failed to objectively and fully develop facts
regarding all of TCA's educational activities; and, to the extent that such facts were developed,
the Service expressly stated that it would not consider such facts.

On page 38 of the RAR, the Service noted that TCA made a commitment to endow the
University of Arizona $10 million for the development of the Take Charge America Institute for
Consumer Financial Education and Research ("TCA Institute" ), an academic center for the
research and development of consumer financial education programs. The TCA Institute has
been responsible for the development and implementation of numerous financial education

programs, including: Family Economic and Financial Education curriculum used by more than
13,000 teachers and taught to more than 500,000 high-school students each year; the Credit-Wise
Cats which teaches college students about personal finance who then hold educational seminars
and work shops at the University of Arizona and area high schools; and the development of
academic research and college course work regarding personal finance and consumer financial
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behavior. In addition to the contributions made to the University of Arizona, on page 39, the,
Service mentions that TCA made a $75,000 grant to the Montana State University ("MSU") to
suppoit the Family Financial Literacy Project ("FFLP"), though this is somewhat misleading as
fCA made a cumulative contributions of $500,000 to MSU for the FFLP. With the assistance of
TCA the FFLP has developed and distributed curriculum materials for grades K-12 that are being
used to teach every student in Montana. Additionally, this program is being used throughout the
country and, as noted in the RAR, as of the close of the examination, there were more that
16,000 downloads of educational materials developed by FFLP. Through the substantial grants
made to various universities; TCA has been able to broaden its reach into the community and
increase the quantity and quality of educational resources available to help individuals in need of
financial education, However, the Service refused to consider such grants in reviewing TCA's
educational activities, characterizing the grants as "activities of other organizations, not TCA."
Yet these grants are significant and important activities of TCA, as demonstrated largely by the
resources and time TCA commits to them and their related programs. Had these grants been
properly considered as activities of TCA, it is likely that the Service's conclusion as to whether
TCA was engaged in the provision of educational programs would have been different, as the
Service itself noted that " I i]f some of the educational grants that TCAmakes could be attributed
to TCA activities, we could certainly answer this in the affirmative."

In addition to failing to consider the educational grants made by TCA, the Service refused to
develop facts related to the educational volunteer opportunities that TCA provided. After
informing TCA that it had provided insufficient support for the Service to consider such
activities, TCA provided additional materials regarding such programs as Exhibit 418 to its

protest and included a list of 16 individuals who could describe the substantial services provided
by. TCA and TCA employees. Upon receiving this additional information the Service chose not
fully develop the issue, instead informing TCA that the Service "did not feel responsible to spend
the time, as TCA recommends to fully develop or support this activity." (Rebuttal page 9). Here
again, had the Service properly considered these volunteer educational opportunities, its
determination about TCA's educational activities as a whole would likely have been different.
As noted by on page 100 of the RAR, "if we consider some of the volunteer work done by TCA
employees, we could consider this in the affirmative."

Rather than fully developing and considering all of the educational activities that TCA was
engaged in, the Service instead arbitrarily asserted that TCA was primarily engaged in

processing DMPs and disregarded all facts demonstrating TCA's dedication (of time and
resources) to financial education. As such, the Service failed to comply with the requirements of
I RM 4.76,11.1(1).

e) Effect of Failure to Develop all Facts

The Service has failed to sufficiently develop all facts, apply appropriate law, and conduct its
examination of TCA in a fair and impartial manner. As such, by proposing a revocation based
on this examination, the Service has failed to adhere to its own administrative guidance. Courts
have frequently held the Service's failure to follow its internal administrative policies and
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procedures in issuing a revocation or retroactively applying a revocation is an abuse of the
Commissioner's discretion. Moreover, courts have overturned such revocations and their
retroactive application.

Accordingly, to the extent that the Service relies upon the facts developed during the course
of its examination of TCA as the basis for an adverse determination such a determination will
likely be characterized as an unsustainable arbitrary abuse of the Service's discretion. Moreover,
to the extent that a judicial review' of the issues developed during the course of the Service's
examination of TCA demonstrates that the issues were developed in accordance with the guiding
principles of the credit counseling compliance project, a court will have little choice but to
consider the Service's motivation and methodology for conducting examinations during the
course of the credit counseling compliance project. Therefore, to the extent that the Service's
abuses in the present situation are systemic to the credit counseling compliance project, the
hazards of litigation are substantial; a ruling in favor of TCA could potentially set a precedent
that casts doubt over all open examinations conducted according to the credit counseling

compliance project.

As discussed above, TCA believes that any adverse determination is unwarranted and would
like this case transferred back to the EO Examinations Division with a recommendation for a No
Change letter. Due to the substantial abuses discussed above, TCA believes that a No Change
letter is w'arranted in the present circumstances; Further, upon a thorough review and
consideration of all available information and authority 'available during the periods under
examination, it is clear that TCA was, at all times during the examination, organized and
operated as an organization exempt from federal income tax under Code $ 501(c)(3).

III.Even on Insufficient Facts Develo ed Durin the Examination Revocation is Not

A r o r i a te.

As. stated above, the Service.did not fully develop all relevant facts pertaining to all issues

raised during its examination of TCA. Nevertheless, an impartial review of the facts as
developed by the Service clearly demonstrates that, at all times during the examination, TCA
was organized and operated consistent with the requirements for a credit counseling organization
exempt from income tax under Code $ 501(c)(3).

As noted by the Service in CCA 200431023, prior to the credit counseling compliance

project, there was "limited published guidance and case law specifically addressing exemption
for credit counseling agencies." The primary guidance on which CCAs relied when plotting a
course of operational compliance with $ 501(c)(3) were limited to: one Revenue Ruling ("Rev.
Rul."), two district court cases, and one General Counsel Memorandum.("GCM"). During the
course of the compliance project, the Service has developed and published a substantial amount
of guidance that it has since used to determine whether a credit counseling organization meets
the requirements of Code f 501(c)(3), the most significant guidance being the Core Analysis
Tool ("CAT").
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The CAT is the tool that is currently used by the Service to evaluate the activities of a credit
counseling organization to determine whether its activities meet the Service's understanding of
the term "educational." There are several important caveats to the Services use of the CAT.

First, the CAT was not available at any point during the periods under examination, or even
during the examination itself. In fact, the CAT was not published until several months after the
Service issued the RAR. It should also be noted that the CAT, docs not represent a change in law
nor does the CAT represent precedential authority. The CAT merely represents the change in the
Service's opinion with respect to how it believes that the law should be applied to credit
counseling organizations. Therefore, to the extent that the CAT was unavailable during a period
or contrary to other precedential authorities, the CAT is inapplicable. As such, the CAT is not
applicable to any of the periods under examination.

Without admitting that TCA is subject t'o the CAT's requirements or agreeing to the facts
contained in the RAR, TCA is able to demonstrate within the CAT framework that the facts
developed by the Service are insufficient to support revocation. As such, please see the attached
CAT in Tab I of the binder.

IV. Current Facts Re resent Com liance with All Le islative and Administrative

Re uirements

To the extent that the Service does not agree that, even on the limited facts developed during
the examination, TCA was at all times during the examination operating in a manner consistent
with Code $ 501(c)(3), TCA has provided additional information relating to TCA's ongoing
activities. This additional information will clearly demonstrate that to the extent that the limited
facts developed during the course of the examination raised issues requiring TCA has, at all
times since the examination, structured its activities so that they comply with all available
guidance applicable to credit counseling organizations, including the Core Analysis Tool and
Code ) 501(q). Therefore, to the extent that the Service is hesitant to issue a No Change Letter
due to any potential issues raised by the partially developed facts of this examination, the
additional information provided by TCA regarding its current organization and operations will
address these concerns by demonstrating that such issues are not present in TCA's current
activities. As such, in an effort to hasten an examination process which is nearing its fifth year,
upon the Service's review of the additional information discussed below, TCA will accept a No
Change Letter with Written Advisories in lieu of a No Change Letter.

V. Conclusion

Due to the Service's failure to adhere to its own administrative requirements while
developing the facts and issues upon which it has proposed the revocation of TCA's tax-exempt
status, any final adverse determination would be an arbitrary abuse of the Service's authority,
As demonstrated by the foregoing, the Service: (1) failed to thoroughly develop facts pertaining
to issues raised, (2) failed to apply the law to the facts in an impartial and fair manner, and (3)
included a number of inflammatory comments and assumptions in the RAR and Rebuttal.
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Nevertheless, as demonstrated by the attached CAT, even under the incomplete facts developed
by the Service, TCA meets the requirements of Code $ 501(c)(3).

Finally, as an organization that was at all times organized and operated in compliance with
all requirements for recognition of tax-exempt 'status under Code $ 501(c)(3), TCA will not
accept or agree to any adverse determination regarding its exempt status. As such, to the extent
that the Service fails to acknowledge the many errors resulting in an inherently flawed
determinat'ion, TCA intends to purse all administrative and judicial remedies available.

Therefore, to the extent that you are hesitant to return this case to examinations, TCA implores
you to consider the substantial hazards of litigating an adverse determination based on the
incomplete facts developed in a manner inconsistent with the express requirement's of the IRM.
Moreover, an assessment of the hazards of litigating such a determination should also consider
the impact of such litigation on every other examination conducted according to the procedures
of the credit counseling compliance project.

VI. Other. Considerations

At all times during the periods under examination TCA has acted in accordance with all

published guidance. TCA has attempted to provide more and better educational services than
other organizations and has worked to develop new tools and resources for addressing financial
issues through its work with the academic community. It is on this basis that TCA bases its
arguments for retaining its tax-exempt status.

While TCA believes that it should retain its tax-exempt status based solely on the strength of
its activities, TCA believes that there are additional aspects of the Service's examination that
should be brought to light, Therefore, TCA submits the following examples of statements made
by the Service in the RAR and Rebuttal that are both inappropriate and unprofessional.

IRM 4.75.11.3.1 states that during an examination, the nIRS has pledged to provide prompt,

professional, helpful treatment to taxpayers." As previously noted, IRM 4.75.11.3.1.1(1) also
provides that, while interacting and corresponding with the taxpayer, "[i]nflammatory comments
and assumptions must be avoided." Agent Ross has repeatedly violated these clear policies and
procedures as demonstrated below.

• On page 95 of the RAR, the Service includes a paragraph based entirely on its own
assertions, and uses the paragraph as incontrovertible evidence of TCA's failure to
qualify for tax-exempt status, The Service says that it "would agree there would be very
few individuals willing to donate to TCA, if they knew that it was being operated as we
have come to realize, that it is a commercial operation, signing every qualifying person
onto a DMP that they possibly can, while benefiting numerous private individuals along
the way, with profits in the millions, with a state-of the-art I'acility, with millions going to
insiders. Why would anyone want to donate to this organization?" It is impossible to
read this unsubstantiated list of assertions followed by a hypothetical question as an
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VvNeLI."„,
impartial attempt to analyze an issue or develop facts, it is simply an inflammatory
comment.

• On page 71 of the. RAR, the Service briefly mentions testimony that Mike Hall gave to
Congress about TCA's activities. In discussing the initial counseling session, the Service
states that the length of an initial counseling session "TCA claims is 45 minutes to an
hour long, or as Mr. Hall claimed in front of Congress up to 2 or 3 hours long." We see
no other reason for making a statement like this, particularly in the manner it was

. phrased, other than to cast doubt on Mr. Hall's veracity with respect to the length of '
initial counseling sessions. Thus, it appears the Service is implying, in an official JRS
document, that Michael Hall perjured himself in testimony provided to Congress.
Implying that a person may have committed perjury is a very serious matter, carrying
with it the. possibility of significant penalties. Such an implication or allegation should
not be made, especially in an official 1RS document, without a substantial amount of
support. Of course, the Service provides none. Rather, when discussing the basis for this
implication, the Services stated that "[w]e certainly do not have anything to refute that

some calls last 2 or 3 hours long." As such, the Service attempts to inflame the reader by
implying that Mike Hall'perjured himself before Congress only to say in the very next
sentence, that he might not have done so. This is a clear example of the Service's
inappropriate and inflammatory conduct during the course of the examination.

On page 14 of the Rebuttal, the Service stated that when "we informed the CFO that we
would not be interviewing [Norm Hall], he simply, and knowingly in our opinion,
thanked us for'not interviewing him." This is an unnecessary and inflammatory
comment, which implies that Norm Hall was guilty of receiving excessive compensation
even though the Service expressly stated that it "did not even try to determine if his
wages were reasonable. This is an example of the unprofessional behavior exhibited by

the Service. Repeatedly, the Service has deliberately failed to develop facts relating to an
accusation, through the use of inflammatory language and veiled assertions, the Service
attempts to demonstrate the existence of the unproven fact.

• Also on page 14 on the Rebuttal, the Service uses inflammatory language to imply an
excess benefit where none has been substantiated. The Service states that "while we did
not.make a determination about the reasonableness of his salary, we did feel it was
appropriate to mention that yet another g'eneration of Hall's was employed by TCA and
that his salary was more than double the average salary paid to TCA employees." I-Iere
again, the Service expressly says that it has made no attempt to develop a fact, but that it
would like the reader to believe that the fact exists nonetheless.

• The Service's portrayal of facts also reflects an attempt to inflame the reader. On page
93 of the RAR, the Service noted that the board was not concerned with TCA's exempt
mission and was only concerned about non-exempt activities such as establishing the
rebuttable presumption of reasonableness. The Service has established the rebuttable
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presumption standards to help tax-exempt organizations analyze executive compensation
and to limit such compensation to a reasonable amount. Characterizing an organization's
application of a Service-proscribed method of establishing reasonable compensation as a
non-exempt activity is an inappropriate portrayal of the facts which is intended to inflame
the reader.

• On page 86 of the RAR, the Service discusses TCA's training program, noting that
counselors were exposed to debt negotiation, debt settlement, and credit repair. The .
Service notes that TCA covered these topics in "just a few minutes; just enough so the

CSRs know what these are and that TCA does not offer any of these as possible solutions
to debt." TCA does not offer debt negotiation and debtsettlement services, nor does it
dedicate an extensive amount of training time on such services, because they are
generally indicative of an abusive organization. In fact, the recently enacted Code )
501(q) specifically prohibits debt negotiation and limits the ability of exempt credit
counseling organizations to provide credit repair services. Nevertheless, the Service's
characterization of TCA's limited coverage of these services in its training reads like a
criticism of the organization. Here again, the Service has attempted to influence the
reader by portraying a good fact in a negative light.

• On page 15 of the RAR, the Service makes an assumption about the reason TCA does not
recommend enrollment in DMP as a solution for clients classified in Tier 1, without
developing any facts or considering any other possible motivation. Specifically, the
Service states that "it is not cost effective for TCA to put the [Tier I] caller on a payment
plan" because Tier 1 clients may not qualify for DMPs and, as such, creditors will not
make fair share payments with respect to such clients. Thus, the Service has taken a good
fact — that TCA does not enroll or try to enroll every individual on a DMP — and used it

as evidence of bad intent on the part of TCA. This unsupported assertion serves no
purpose other than to inflame the reader.

• On page 37 of the RAR, the Service attempts to i nflame the reader by saying that TCA
rates 'and rewards it counselors for activities that "all lead to an enhanced DMP
operation." This inflammatory comment is based on the fact that TCA has attempted to
improve its services through rewarding counselors for "efficiency," "productivity," and
"excellent customer service." While the Service is correct that improving the overall

services offered 'to all members of the community will necessarily improve the services
provided to individual's on DMPs, making the assumption that rewarding such activities
will result in better performance should be commended, not condemned.

'

• On numerous occasions, the Service imputes a negative intent to TCA without any
substantiation. On page 14 of the Rebuttal, the Service claims that TCA "recognized the
fact the that IRS would be auditing them, because of their size, Since this time, they have
taken many steps to characterize themselves as being a community charity. They beefed
up their website that had the articles on it from 2001 to 2004. They have created
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newsletters, hired an Education Director, started sending pre-printed packets out to all
callers, made a conditional $10 Million grant to a University." This statement lists
several steps that TCA has taken to improve the educational activities and services that it
offers to the'community, and yet the Service twists these empirically good facts to
demonstrate an unfounded bad intent. The Service offers no proof with respect to TCA's
intent and there is no provision of the Code requiring tax-exempt organizations to exhibit
a particular intent when ehgaging in exempt activities'. Thus, the Services statements
here are both inflammatory and irrelevant.

• The Service has further imputed a negative intent to TCA with respect to actions TCA
has taken to make its business more efficient. In discussing TCA's attendance and
tardiness policies, and use of Macros to safe keystrokes in entering commonly used
terms, the Service asserts that the "intent of TCA was simply to obtain as many [DMP]
clients as possible." Because the Service made an incorrect assumption about TCA's
intent, which was used in part to justify its basis for revocation, the Service has violated
TCA's due process rights and the requirements of IRM 4.75.11.3.1.1(1).

• Throughout its discussion of TCA's counselors in the,RAR, the Service disrespectfully
portrayed them as uneducated and incapable because they are not required to have a
college degree prior to employment, stating, n[t]his is the blind leading the blind." (See
RAR p. 81.) The Service went on to state, n[w]ith a complete lack of required education
or experience in financial counseling before a person is hired by TCA, you would assume
their training would be extensive." (See RAR p. 87.) TCA takes the position that its
training is, in fact, extensive, but the Service may not be aware of that based on its
cursory review of such training. In criticizing TCA's provision of ongoing continuing
education courses in th'e RAR, it stated that "we did not attend any of these classes or try
to determine the purpose of the training." Rather, the Service argued that the use of such
training "may actually re-emphasize the fact that'the CSRs are not trained or experienced
enough to provide financial education or counseling." (See RAR p. 86.) When viewed in
their entirety, the tone and statements made by Agent Ross that pertain to TCA's
counselors were disrespectful,inflammatory,and unprofessional. As such, they directly
contradict the requirements of the IRM.

Agent Ross repeatedly states in his analysis of the TCA calls that they could not possibly
provide financial education to members of the public because TCA counselors are not
capable of providing such education. For example, on Page 3 of the IDR No. 7 Service
Response states that TCA's counselors "[w]ere not hired to educate.... They are not
trained to provide any type of, financial counseling for those individuals that are Tier I or
Tier 3 clients." This is blatantly incorrect. TCA's training manual, which Agent Ross
was provided with copies of, includes detailed training information on numerous personal
finance issues and how to educate individuals on the same.
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VENABLE"„,

• In Call I (Page 15, IDR No. 7 Service Response), the TCA counselor reminded the caller
to review their month]y statements to see if rates, fees, or other items change over time.
This is a basic tenet of personal financial management that is critical for individuals to
learn, and advising a caller of this habit is a perfectly sound example of providing
financial education. However, the Service dismisses this counseling out-of-hand as
serving the interests of TCA, not the individual. Agent Ross imputes a bad intent to
TCA, suggesting that TCA would want the individual to review this information in their
statements to keep tabs on whether the individual had been taken off their DMP 
something that "TCA would want to know as soon as possible."

• On Page 10 of the ]DR No. 7 Service Response, the Service acknowledges that TCA
counselors direct callers to the educational materials on the TCA website, and advises
them that they shou]d obtain specialized advice about issues that are legal rather than
financial. However, Agent Ross again dismisses these actions on the part of TCA's
counselors out-of-hand.

On Page 12 of the IDR No. 7 Service Response, Agent Ross suggests that TCA agrees
that "the purpose of the CSRs is to get people on DMPs that meet the Tier 2 requirements

and to keep them on the DMP as long as possible." TCA does not agree with this
statement, and it is disingenuous for Agent Ross to characterize TCA's statements in this
manner. In fact, the goal of TCA's counselors is to provide individuals with the solutions
that are appropriate for their particular financial needs — whether those needs fall within

Tiers 1, 2 or 3. Where an individual categorized under Tier 2 enrolls in a DMP, TCA
does encourage them to remain enrolled in the DMP for the purpose of resolving their
debt problems and developing the longer-term debt management ski]]s that come with
learning better personal finance habits over time.

• On page 106 of the RAR, the Service argues that "we believe that a substantial purpose
of obtaining its exempt status was to avoid regulation by CROA, which would be a
substantial non-exempt purpose." By its very nature, this argument is unsupportable and
inflammatory. As TCA was recognized as tax-exempt prior to CROA's enactment, the
Service is making the preposterous argument that TCA sought tax exempt status for the
purpose of avoiding enforcement of a law that did not exist.

According to IRM 4.75.] 1.3.1.2, the Service has developed National Standard Time Frames,

which establish the maximum allowable time frame with respect to examinations. One such
requirement is that the maximum time frame to be used by the Service between significant
activities is 45 days. It should be noted that it has been approximately six years since the
Service commenced the audit against TCA in 2003 and the Service has provided TCA with no
information demonstrating an effort to comply with the National Standard Time Frame. The
Service's failure to abide by its own procedural requirements with respect to the timing of this
examination has resulted in undue hardship and expense.
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%rect.v„, '575 SEVENTH STREET Nvil WASHINGTON, DC 20004

T 202,344.4000 F 202,344.8300 wWv<,Venabla.corn

To Jo hn Wong DATE O c tober 1, 2009

Elizabeth Henn
FRQM Jeffrey S. Tenenbaum EMAIL jstenenbaum@venable.corn

George E. Constantine, III
Matthew, T. Journy

cc Jo h n Fisher PHQNE 202.344.8138

Robert Fisher
RE Tak e Charge America, Inc.

I. In t roduction

In 2004, the Internal Revenue Service ("IRS" or "Service" ) began an examination of Take
Charge America, Inc. ("TCA") for the tax year beginning July 1, 2001. During the course of its
examination of TCA's activities, the Service opened an examination of the tax years beginning
July 1, 2002 and July 1, 2003. The Service elected not to open an examination for any period
beginning after June 30, 2004. By a letter dated November 2, 2005, the Service proposed

revocation of TCA's tax-exempt status. However, as of the date of this memorandum, the
Service has yet to issue a final determination regarding TCA's tax-exempt status.

It is TCA's position that, during the periods under examination and all periods since, its
activities have complied with each of the applicable requirements set forth in the Internal
Revenue Code (" Code" ).' However, irrespective of TCA's compliance with all published
guidance pertaining to tax-'exempt credit counseling organizations, there are significant litigating
hazards resulting from the Service's conduct throughout its examination of TCA which failed to
comply with its own administrative requirements with respect to development of issues during
examinations of tax-exempt organizations. In addition, the Service's failure to take action during
the almost four years since issuing the proposed revocation has compounded the hazards of
litigation with respect.to the Service's ability to sustain its proposed ruling. As a result of the
Service's improper conduct in carrying out this examin'ation, any adverse determination would

' TCA's belief regarding its activities during the periods under examination is, in part, based on the results of an

examination of its activities by the United States Senate Permanent Subcommittee on Investigations
(" Subcommittee" ) during the periods reviewed. Prior to the Service's examination of TCA, the Subcommittee
conducted an examination certain large credit counseling organizations to determine the extent of industry abuses.
As noted in the attached letter from Steve Groves, the former Senior Counsel charged with examining the activities
of the examined organizations, upon examining TCA's activities, the Subcommittee was an educational organization
that did not engage in the abusive activiti'es that prompted the credit counseling compliance project.
Take Charge America, Ioc.
EIN: 86-0593598
Hazards of Litiganon
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be unsustainable as arbitrary and abusive, creating substantial hazards of litigation with respect
to this particular examination as well as the entire credit counseling compliance project.

II. Factual and Administrative Overview

The Service proposed revocation of TCA's tax-exempt status by a letter dated November 2,
2005 (" Proposed Revocation" or "RAR"). On January 6, 2006, TCA filed a protest letter
("Pr'otest") with the Service and requested a conference with an appeals officer.

a. Facts Develo ed in the Pro osed Revocation

Through conversations with Appeals Officer John Wong, the Service expressed its belief that
the grounds on which the Proposed Revocation was based were supported by the information in
the administrative record. However, the entire administrative record in this case includes only
facts and information that were developed with the sole purpose of supporting the revocation of
TCA's tax-exempt status. A Proposed Revocation that has been based on a deliberately

misle'ading administrative record is not sustainable.

1, The Internal R evenue Manual re uires broad and unbiased factual and issue

develo ment durin the course of examinations of tax-exem t or anizations.

The Internal Revenue Manual ("IRM") serves as the policy and procedural manual that
defines the'scope of the Service's authority and mission and explains how the Service will carry
out the responsibilities delegated to the Service under the Code, including conducting
examinations. Chapter 75 of Part 4 of the IRM sets forth the Service's policies and procedures
with respect to the examination of tax-exempt organizations

Compliance with the Service's internal policies and procedures protects the rights of the

taxpayer and ensures the proper. application of the law to the facts. A failure on the part of the
Service to adhere to its own internal guidance in conducting an examination and applying the
requirements of the Code to a taxpayer's factual circumstances would constitute a violation of
the taxpayer's rights. As such, the Service's resulting position would be arbitrary and
unsupportable. Courts have repeatedly overturned determinations deemed to be arbitrary,
characterizing such actions as abusive.

(A)The IRM defines clearl the sco e of the Service's mission and authorit

According to IRM ].2.10.1.1(2) the Service's mission is to "[pjrovide America's taxpayers
top quality service by helping them understand and meet their tax responsibilities and by
applying the tax law with integrity and fairness to all."
Moreover, IRM 1.1.23.1(1)provides that the "mission of the Tax Exempt and
Government Entities Division (TE/GE) is to provide Tax Exempt and Government
Entities customers top quality service by helping them understand and comply with
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applicable tax laws and to protect the public interest by applying the tax law with
integrity and fairness to all."

As of the commencement of the examination of TCA's operations', the scope of the
Service's authority was defined in IRM 1.1.1.2(l), which provided that the Service "was
created based on this legislative grant. Code $ 7803 provides for the appointment of a
Commissioner of Internal Revenue to administer and supervise the execution and
application of the internal revenue laws."

As such, the Service's stated mission is to equitably apply the tax laws, and the scope
of the Service's authority is limited to application of the Code as promulgated by
Congress. To apply Code ) 501(c)(3) in a manner that exceeds the plain language of the
statute or is inconsistent with case law would be an inappropriate and unsanctioned use
of Service's authority, which would violate both the IRM and the Internal Revenue Code
itself.

(B) The IRM dictates the manner in which exem t or anization examinations must be
conducted.

The three sections of the IRM that set forth the primary procedural guidance regarding
examinations of tax-exempt organizations similar to TCA are IRM 4.75.11, IRM 4.75.13, and
IRM 4.76.11.

IRM.4,75.11 provides the objectives and procedural guidelines for on site examinations.
According to IRM 4.75.11.3, the primary objective of an examination of an exempt organization
is to "[d]etermine whether the organization is organized and operated in accordance with its
exempt function." This secti6n further states that the "examiner has the responsibility both to the

organization and the government to determine qualification for exemption and to maintain a fair
and impartial attitude in all matters relating to the examination." Additionally, IRM
4.75.11.3.1.1(l) provides that while interacting and corresponding with the taxpayer,
."[i]nflammatory comments and assumptions must be avoided,"

IRM 4.75.13 sets forth the procedures and requirements for developing issues during the
course of an exempt organization's examination. Generally when a potential issue is identified,
IRM 4.75.13.2(2) requires examiners to: "[t]horoughly develop and document all of the facts
pertaining to the issue;" "[c]onduct research to identify the applicable law, interpret its meaning
in light of congressional intent;" and "(i)n a fair and impartial manner, apply the 'law based on
the facts and circumstances." (Emphasis added.) Specifically, IRM 4.75.13.2(2) explains the
requirements for developing facts, and in an example provides:

Atz examiner lists several 1ziglzly compensated employees of an organization in his/her
workpapers along with their salaries. The listing of questionable salaries is not relevant by
itselfin developing facts unless an atzalysis of the duties a>zd responsibilities of t1ze salaried
itzdiyiduals accompanies tlze listitzg,
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In addition to the general requirements for examinations of exempt organizations, IRM
4.76.11 sets forth the specific procedures for examining educational organizations exempt under
Code g 501(c)(3), such as TCA. Generally, IRM 4.76.11.1(1) notes that educational purposes
under Code ( 501(c)(3) "are broader th'an presenting formal classroom instruction." As such,
examiners must consider other educational activities during the examination, including:
"[a]ncillary activities, such as, granting scholarships" and "[e]ducating the public on particular
subjects outside a classroom setting." IRM 4.76.11.1(3) requires examiners to "remain
professional and objective at all times and insure that their personal beliefs or opinions on the
educational or artistic merits of an organization's activities do not influence the examination in
any manner." Finally, IRM 4.76.11.2(4) requires examiners to "review all facts and
circumstances that may help clarify the organization's methodology."

When conducting an examination, agents are required to adhere to the IRM's policies and
procedures. To the extent that an examination fails to develop issues in a manner that complies
with the Service's own rules and operating procedures, those conducting the examination have
acted beyond the scope of authority granted to the Service by Congress under the Code. Thus,

any adverse determination developed pursuant to an examination that does not fully adhere to the
IRM's guidelines is likely to be unsustainable as arbitrary and abusive.

2. The Service takes a osition with res ect to the factual develo ment of examinations
of tax-exem t or anizations examined throu h the Service's Credit Counselin
Com liancePro'ectthatdifferssubstantiall from the ositionre uiredb theIRM.

The IRM's requirements apply equally to all examinations, including those initiated by the
Service as part of industry-wide compliance projects. The TCA examination was conducted
under the auspices of the credit counseling compliance project, and in a manner that followed
certain directives from the Service applicable only to the credit counseling compliance project.
As such, it is also necessary to consider whether the compliance project's established goals and
examination processes, which were applied in carrying out TCA's examination, adhere to the
Service's internal requirements for the examination of exempt organizations.

The purpose of the credit counseling compliance project can be best understood through a
review of the guidance developed by the Associate Counsel and the Service's implementation of
such guidance. As demonstrated below, such a review produces very troubling results.

2

(A) CCA 200431023 encoura es examiners to ar ue and develo facts in su ort of a
revocatton ost tton.

As of the issuance of the RAR, the primary guidance available to agents regarding the
methods and purpose of the Service's credit counseling compliance project was CCA

The guidance developed by the Associate Counsel was not available to TCA as of' the com mencement of the

periods under examination.
4
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200431023. In this advisory, Counsel stated that during the examination phase of the
compliance project, "[ijt can and should be argued that the new generation of credit counseling
organizations does not meet the criteria for exemption set forth in two revenue rulings and case
law: they are not providing any meaningful education or relief to the poor." In the CCA,
Associate Counsel also "strongly recommend that each case be developed to enable the Service
to establish many grounds for revocation." Finally, the CCA provides that if the agent develops
the facts as recommended, "the necessary information for building these cases should be in the
record."

These statements are indicative of the Ser'vice's primary goal with respect to its examination
of credit counseling organizations: to develop all facts necessary to support its arguments that
each examination should result in revocation. In addition to informing the agents that the
purpose of a credit counseling examination is to develop a record of facts that can be used to
"establish many grounds for revocation," CCA 200431023 provides a description of facts
necessary to establish such arguments for revocation. According to the CCA, the Service "will
want to argue that today's credit counseling organizations have departed so far from the facts in
the cases and rulings that they no longer serve an exempt purpose." To support this argument,
the Service "will need to argue that, even if they are providing education, the organizations fail
the operational test because they are furthering. a substantial nonexempt purpose, and
furthermore they are conferring impermissible private benefits and!or inurement." Read literally,
this section of the Associate Counsel's memo requires examiners to: 1) develop all facts
necessary to argue that the organizations are not providing educational counseling in accordance
with the applicable authorities; 2) develop all facts necessary to argue that the organizations are
furthering a substantial nonexempt purpose; 3) develop all facts necessary 'to argue that the
organizations are conferring a private benefit; and 4) develop all facts necessary to argue that
the organizations are conferring impermissible inurement.

The Associate Counsel was cognizant of the need for a selective development of the facts

and warned the agents of this need with the final sentence of the CCA; which states that the
examiner "should develop evidence to defend all the bases for revocation outlined in this
memorandum." As such, the CCA provides a description of the facts necessary to establish its
arguments:

Substantial Nonexempt Purpose

~ If a counseling organization's commercial method of operation is well documented, "we will
have the data on which to base an argument that deceptive business practices are evidence of
substantial non-exempt purpose."

' In addition to CCA 20043 l023, the Service issued CCA 20062000l. However, this memorandum does not include
an analysis of this advisory because it was not published until almost two years after the close of the final period
examined by the Service and almost a year after the Service issued its Proposed Revocation.
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~ Development of facts demonstrating deceptive commercial operation while avoiding
regulation under CROA "will enable us to construct an argument that another nonexempt
purpose of thes'e organizations is evasion of regulation under CROA."

:" If facts are developed to demonstrate that organizations have back-room service providers that
are engaged in extensive business dealings and promote a variety of products and services, then
the Service "can argue that the organizations are operating with the purpose of providing fees to
for-profit businesses,"

~ "[T]he way credit counseling'organizations have been tailoring their operations and standards
to attend directly to concerns of credit card companies may also provide evidence to support a
substantial nonexemp't purpose and/or private benefit. To develop such arguments, it would be
necessary to develop specific facts showing th'at the public interests of the low-income recipients
of counseling services are being sacrificed in favor of credit card companies."

~ If the marketing of DMPs is the most substantial activity, the Service "will argue that the
organization is not operated for an exempt purpose, but for a substantial nonexempt purpose."

Private Benefit

~ "Private benefit could be another basis for revocation."

."' "The' constellation of facts necessar'y to establish private benefit includes the same type of

facts necessary to establish substantial nonexempt purpose."

Private Inurement

~ "Another basis for revocation is inurement."

~ In explaining the process for developing a case for revocation based on inurement, the CCA.
clearly indicates that the scope of the agent's responsibility in developing facts related to
inurement is limited to developing those facts which demonstrate that inurement exists. Further,.
the CCA reminds agents that credit counseling "cases are full of evidentiary richness, waiting to
be harvested by ful] development."

Based on the tone of the advisory, which uses the term "argue" more than a half-dozen times,
and its explicit direction to "develop evidence to defend all the bases for revocation," the
overriding purpose of CCA'200431023 is clear. Through CCA 200431023, the Associate
Counsel was directing the Service's agents to limit the review of facts and development of issues
to those that could support an argument for revocation based on the grounds set forth in the
advisory.
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(B) Im lementation the uidelines develo ed durin the credit counselin com liance
ro'ect demonstrate that the Associate Counsel's uidance was followed closel

while the relevant rovisions of the IRM were lar el i nored.

Whether a product of the Service's stated intent for credit counseling examinations or a
natural result of the Service's attitude towards credit counseling organizations, the number of
credit counseling agencies selected for examination during the first wave of the compliance
project was dramatic. The result was a biased and abusive review of credit counseling
organizations. On November 30, 2003, the Commissioner of the Internal Revenue Service, Mark
W. Everson, testified to the U.S. House of Representatives Committee on Ways and Means that
more than 30 organizations were "at various stages of the examination process." On March 24,
2004, less than four months later, Commissioner Everson informed the U.S. Se'nate Permanent
Subcommittee on Investigations (" Subcommittee" ) that there were "over 50 organizations that
have been selected for examination." Everson indicated that the Service was pursuing a strategy
to ensure a rapid and broad impact, which "means we are advancing those cases first that are
most important to our overall strategy in this area." (Emphasis added.)

On May 15, 2006, more than two years after Everson's testimony befoxe the Ways and

Means Committee and his statement to the Subcommittee, the Service issued summary xesults of
its credit counseling compliance project (" Summary Results" ), In the Summary Results, the
Service noted that it had examined 63 credit counseling organizations as part of the compliance
project and that, of those examinations, 41 had been completed. The Summary Results further
demonstrated that of the 41 completed examinations, 9 organizations had their tax-exempt status
revoked and 32 organizations received proposed revocations and were in the appeals process.
Therefore, the IRS revoked and/or proposed revocation for all of the organizations for which the
Service had c'ompleted its examination — each of which had applied for, been reviewed and
approved as tax-exempt. Further, of the other 22 organizations still under examination, the
Service had yet to deem a single one worthy of tax-exempt status.

A review of these results in light of Commissioner'Everson's statements strongly suggests
that, as of the time of the commencement of TCA's examination, the Service's "overall strategy"
was to revoke the exemption of every credit counseling organization examined. Commissioner
Everson testified before the Subcommittee that the Service was "advancing those cases first that
are most important'to [its] overall strategy." The Summary Report demonstrates that ALL of the

initial cases advanced by the Service resulted in a revocation or proposed revocation. Moreover,
if Commissioner Everson correctly stated that, as of March 24, 2004 the Service had selected
more than 50 organizations for examination (i.e., at least 51 organizations), then no less than 10
organizations were under examination for more than 2 years without receiving a proposed ruling
from the Service. Based on this, it appears as though the Service was unwilling to close a single
examination without proposing revocation, choosing instead to leave at least 20% of the more
than 50 organizations initially targeted in a state of perpetual examination. When compared to
the relative haste with which the Service closed examinations resulting in adverse
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'determinations, it can be inferred that the Service did not intend to issue a single, non-adverse
ruling during the course of its credit counseling compliance project.

4

Based on the foregoing, it appears as though the Service's unstated policy for the credit
counseling compliance project was to refuse to issue No Change letters to credit counseling
organizations and that it was the Service's overall strategy to revoke the exempt status of every
credit counseling organization under examination. Thus, it could be inferred that examinations
conducted though the credit counseling compliance project were not evaluations of whether
organizations were in compliance with the requirements for tax-exempt status; rather, they were

attacks on credit counseling organizations through which the Service could develop arguments
for revocation. Such an inference would be consistent with Commissioner Everson's testimony
before the U.S. House of Representatives Committee on Ways and Means. In response to a
question regarding the portion of the industry that the Service had "under audit" Commissioner
Everson said, "we are actually attacking 40 percent of it,"

While the statements made by Commissioner Everson were made several years ago, recent

comments by the new Commissioner of the Tax Exempt and Government Entities Division
indicate that the Service's attitude with respect to the credit counseling compliance project

remains unchanged. On June 23, 2009, Commissioner Sarah Hall Ingram noted that the Service
"examined virtually every credit counseling organization in the country, and revoked the tax 
exemption of over 40 percent of the industry, as measured by revenues." Simply measuring the
success of a "compliance project" by the portion of an industry that the Service revoked is
indicative of the Service's intent with respect to such examinations; however, what is more
demonstrative of the Service's intent with respect to these examinations is that the Service claims
to have already revoked 40% of the industry everi though it has yet to issue final determinations,
adverse and non-adverse alike, on a significant number of organizations examined through the
compliance project — including TCA.

3. The develo ment of facts durin the Service's examination of TCA was one-sided and
desi ned spiel to su o r t . a revocation.

In addition to the IRM requirement that agents integrate the analysis of the CCA into their
development of issues, a review of the 124-page RAR demonstrates that the agent strictly
adhered to the analysis of CCA 200431023 and made an effort to develop the issues in a manner
consistent with the advisory. In preparing the RAR, the agent developed an argument for
revocation using each of the grounds described in CCA 200431023 and on the same premises

described in the CCA. Such similarities in organization and content go well beyond the scope of
coincidence and are demonstrative of the controlling effect that the CCA had on the development

of issues in the TCA examination. As such, it is reasonable to conclude that Agent Ross adhered

" This inference regarding the Service's intended result for examinations of credit counseling organizations is also
supported by a substantial amount of anecdotal evidence obtained by TCA's counsel through work with other
organizations for which Revenue Agents recommended No Change results for examinations only to be told by
members of an internal IRS "Task Force" that they were required to make an adverse determination.
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to the position established in the CCA and developed one-sided facts as "evidence to defend all
the bases for revocation outlined in [CCA 200431023]."

There is ample additional evidence of the biased and limited scope and purpose of. factual
development, beyond the similarities between the issues discussed in the RAR and CCA
200431023. For instance, in the RAR and in the Rebuttal, the agent both expressly and
implicitly stated that they chose not to develop facts that did not support revocation. For
example, on page 113 of the RAR, when arguing that the employment of the 95-year old Norm
Hall constituted an impermissible private benefit, Agent Ross stated that he did not review any
facts necessary to determine whether the compensation paid to Mr. Ha]l was reasonable "as there
seemed to be absolutely no reason to find thi's information out, as arguing that a 95-year old was
receiving unreasonable compensation at around $50,000 would not likely bc upheld at any level

, in or outside of the IRS." Such language suggests that unless information can arguably lead to
an adverse determination, there is "absolutely no reason" to review or develop such information.

Similarly, on page 14 of the Rebuttal, while responding to TCA's protest regarding whether
Norm Hall's compensation conferred an impermissible private benefit, Agent Ross noted that,
"jr]egardless of the amount or type of work he did, we felt that his 'jury appeal' would be so
insurmountable that it was simply a waste of time to investigate whether or not his salary was
reasonable." In essence, Agent Ross seems to be saying that, despite arguing that Norm Hall' s
employment should be characterized as an impermissible private benefit, Agent Ross was
unwilling to investigate whether the salary that Norm Hall received was reas'onable in light of the
services provided (which Agent Ross also chose not to review) because it is a waste of time to
develop facts that will not support an adverse determination.

In a seeming contradiction, however, Agent Ross was willing to use undeveloped facts
against TCA, as evinced by his use of selective facts and the tone of his statements throughout

the RAR and rebuttal, For example, after stating that the Service had.chosen not to develop the
facts regarding the reasonableness of Norm Hall's salary, Agent Ross stated that when "we

informed the CFO that we would not be interviewing him, he simply, and knowingly in our
opinion, thanked us for not interviewing him." (Emphasis added,) In making such statements,
Agent Ross attempts to cast doubt on the reasonableness of Mr. Hall's salary and imputes a bad
intent to TCA's response, without developing any facts to support that implication.

Agent Ross'refusal to develop facts was not limited to Norm Hall's compensation. On page
84 of the RAR, the Service concluded that TCA's primary focus appeared "to be helping debtors
with the 'sale' of debt management plans," The facts developed to support this conclusion by
the Service were extensive; in contrast, it is clear that no review or consideration was given to
TCA's other activities, such as educational contributions, educational programming, and
educational volunteer services provided by TCA and TCA employees during work hours. With
respect to the educational grants, the Service refused to consider such grants as educational
because the programs benefitting from such grants were "activities of other organizations, not
TCA." (See RAR p. 100). With respect to the volunteer activities, the Service, despite receiving

documentation and a list of individuals from educational institutions who could verify TCA's
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activities, stated that "we did not feel responsible to spend the time, as TCA recommends to fully
develop or support this activity." Finally, on page 15 of the Rebuttal, when explaining why the
Service disregarded virtually all of TCA's educational activities, the Service said, "they are not
part of the DMP 'process' which is the primary activity of TCA," and implied that such activities
were irrelevant because "the time and effort of TCA to further. these ancillary activities, does not
changed [sic] the fact that the DMP 'process' is their primary activity." Thus, the Service
expressly refused to develop any facts relevant to TCA's non-DMP activities based on its prior
determination that the DMP, process was TCA's primary activity. However, this is circular logic.
The Service could not properly determine that the DMP process was TCA's primary activity
without fully reviewirig and developing facts pertaining to all of TCA's activities. Limiting its
review solely to the DMP process simply fulfilled the Agent's preconceived determination that
such activities constituted TCA's primary activities.

Another example of the Service's failure to fully develop the facts during its examination is
apparent in its review of counseling sessions. As noted in TCA's Appeals Conference with
Appeals Officer Wong, many of the 80 calls that Agent Ross considered in reaching his
determination that TCA did not provide educational c'ounseling during its counseling sessions
were not counseling sessions. Rather than conducting a thorough review of counseling sessions
as the basis for his deterinination as to the merit of such sessions, Agent Ross' evaluation was
substantially focused on calls to creditors for information and calls where individuals were not
home, e.g,, when a message was left with a relative. Based on these calls Agent Ross determined
that TCA's counselors provided "no consumer education." H'owever, when TCA provided
recordings of 80 counseling sessions, involving both a counselor and a counselee, Agent Ross
flat-out refused to list'en to the sessions, electing to stand by his ludicrous position based on his
observation that TCA's counselors provided absolutely no consumer education during telephone
calls that did not include a consumer.

The foregoing demonstrates that the purpose of the examination, carried out pursuant to CCA
200431023 and evidenced by Agent Ross' own statements, was simply to develop facts "to
enable the Service to establish many grounds for revocation." To this end, it'is clear that Agent
Ross limited his review of TCA's operations so as to only "develop evidence to defend all the
bases for revocation."

b. Both the a l icable le al standards and TCA's s ecific or anization and o erations
chan ed in er iods subse uent to those examined b the Service.

The Service's position rested on its arguments that TCA provided an insufficierit number of
educational services, the TCA counseling program was too heavily focused on the provision of
DMPs, TCA provided a substantial private benefit through employment of members of the
CEO's familyand contractual agreements with related entities, and the TCA board of directors
was not independent. However, during the periods under examination, there was a dearth of
guidance regarding the permissible activities of tax-exempt credit counseling organizations. In
fact, none of these reasons were cited expressly in the. Code or applicable regulations in effect at
the time as sufficient to support revocation Specifically, the guidance available during the
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periods under examination provided that DMP administration could further a credit counseling,
organization's educational mission; did not provide guidarice with respect to the manner in which
the Service expected financial educational counseling services to be rendered; did not prohibit the
employment of individuals related to the organization's managers; and did not require an
independent board of directors. Thus, the Service's position is based on its unsupported
arguments that TCA failed to adhere to requirements that were not imposed by legislation,
judicial interpretation, or regulatory guidance.

In the years subsequent to the periods under examination, Congress has enacted legislation
regarding the organization and operation of tax-exempt credit counseling organizations and the
Service has issued a substantial amount of guidance with respect to activities of credit counseling
organizations. These additional legal and regulatory requirements provide guidance on financial
counseling activities, transactions with related entities, and board independence. However, there
is still no prohibition on the employment of individuals related to organization executives.

Since the publication of these additional requirements and guidance, TCA has continually
evaluated and revised its organization and operations in order to ensure its compliance. Similar
to the periods under examination, TCA has continued to demonstrate its commitment'to financial
education through the provision of educational seminars, the provision of free financial
counseling, the dissemination of a substantial amount of educational materials without charge,
and through its work with national universities to develop new and innovative financial education
programs. TCA has also maintained compliance with each of the regulatory requirements by
refining its counseling and quality manual to reflect the specific requirements of the Service's
core analysis tool ("CAT") (published in 2006), and by eliminating agreements with
organizations that are controlled by TCA's management as recommended in CCA 200431023.

Finally, when legislation providing specific requirements for the composition of the governing
body of a credit counseling organization was enacted, TCA reviewed its board structure to ensure
compliance with such requirements.

In light of the structural and operational changes that TCA has made in accordance with new
IRS guidance and legal requirements, TCA has eliminate'd each of the issues upon which the
Service has based its Proposed Revocation. Those issues, and TCA's response to each, are
outlined below.

• I nsufficient education — While TCA's educational programs and commitment have
always been vastly superior to those of other exempt credit counseling organizations and
the level required by the Service, in the five years since the periods under examination,
TCA's commitment to providing free financial education can be measured by the more
than $10 million spent on providing educational materials, developing educational
programs, and working with academic institutions to diagnose and address the causes of
financial hardship.

• Inadequate financial counseling — While TCA has always offered superior educational
financial counseling, as verified by two academic studies provided to the Service during
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the course of its examination, as additional guidance has become available, TCA has
taken steps to increase the effectiveness of its educational counseling though use of the
Service's own language in its counseling manuals.

• Em p loyment of family members of TCA executives — At no point has there been a
requirement that organizations refrain from hiring relatives of their executives in any
capacity. Moreover, in the periods since the examination the CEO's father, Norm Hall,
the focus of several inappropriate personal attacks in the Proposed Revocation, has not
been employed by TCA.

• Contractual relationship with an entity controlled by CEO — In the Proposed
Revocation, the Service based its position, in part, on a contractual relationship that TCA
had with Walking Eagle Communication ("WEC"), a software company owned by TCA
CEO, Mike Hall. Despite its concession that amounts paid to WEC under the contract
were not excessive for purposes of Code g 4958 and did not constitute private inurement,
the Service maintained that the contractual arrangement resu'Ited in a private benefit.
Ignoring the Service's inconsistent position that the payments for services under the

agreement are not excessive but do.result in a private benefit, in the periods since the
examination, this issue has been eliminated in two ways. First, the agreement between
TCA and WEC has been terminated. Second, Mike Hall no longer serves as TCA's
CEO.

• Lack of board independence — During the periods under examination, the TCA board

of dire'ctors was comprised of individuals committed to furthering TCA's tax-exempt
mission, and, aside from claiming a lack of independence, neither the RAR nor the
Rebuttal claimed that the TCA board of directors failed to act in the best interest of the
organization at any time. Moreover, during'the periods under examination there was no
requirement whatsoever regarding TCA's board structure. However, through the '

enactment of Code $ 501(q) in 2008, Congress legislated specific requirements
pertaining to the independence of the governing board of credit counseling organizations.
During the periods since the examination, TCA has taken steps to compl'y with all
requirements of Code $501(q), including the provisions relating to board independence.
As such, this basis for the Service's position no longer exists.

ln response to the various legal and regulatory changes during the extended period since the
end of the Service's examination of TCA, TCA has continually updated its organization and
operations to remain in compliance with all legal and administrative requirements. Therefore, the
Service's position with respect to revocation is based on activities that were compliant with all
]ega] requirements during the period under examination, and facts that were not present in the
five years since the close of the penods under examination. Moreover, as five years have passed
since the close of the periods examined by the Service, and as TCA has operated in. compliance
with all requirements, the activities during the periods under examination have become
increasingly irrelevant.
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III.I iti atin Hazards Presented b the Pro osed Revocation

The IRM notes that the Appeals Division "has broad authority to negotiate settlements by
applying the 'hazards-of-litigation' standard." Moreover, the Treasury Regulations specifically
provide that Appeals Officers will "consider the relative merits of the opposing view in light of
the hazards which would exist if the case were litigated."

a. There are si nificant hazards resultin from the Service's failure to adhere to the IRM.

Generally, regulatory agencies will be deemed to have abused their discretion and
violate due process whenever they fail to adhere to their own procedural rules. In
Democratic Leadership Council, Inc. v. U.S., the court reversed the Service's retroactive

application of a revocation, ruling that the Service's action was arbitrary and abusive
where such an application violated the Treasury Regulations and Revenue Procedures
promulgated by the Service. In making its determination, the court noted that, under the
Code, the Service had broad discretion to retroactively apply revocations, but through the
creation of Treasury Regulations and Revenue Procedures interpreting the Code and
establishing the Service's process for administering the Code requirements, the Service
limited its authority. As such, even where the Service's actions were permissible under
the Code, the court determined.that the Service abused its discretion where its actions
failed to strictly abide to its own procedural requirements.

Accordingly,.the Service must adhere to the requirements that it imposes upon itself
through its own procedural and administrative guidance. Therefore, in the current
situation, the Service's failure to adhere to the procedural requirements of the IRM with
respect to the development of facts during the course of its examination of TCA wil l
result in a determination that is both arbitrary and an abuse of the Service's discretion.

b. There are si nificant hazards resultin f rom the rotracted nature of the Service's

examination of TCA.

I) The r o t racted nature of the examination is relevant to the Service's consideration of
the hazards of liti ation.

Through conversations with Appeals Officer Wong, the Service has indicated that it is
reluctant to consider any potential litigating hazards resulting from the delays in processing the
Service's examination of an organization, Specifically, the Service has indicated that, despite its

' IRM 33.1.2.7(2),
Prop. Treas. Regs. ) 601,106(d)(2).

7 See Wong Wing Hang v. Immigr'ation and. Naturalization Serv., 360 F.2d 715 (2d Cir, 1966), (an action is an'abuse
of discretion if it is "without a rational explanation, inexplicably departed from established policies, or rested on an
impermissible basis" ); Thomas G. Faria Corporation v. U,S., 39 AFTR 2d 77-1682 (February 2, 1977) (a situation
in which the Service's actions violate its own procedural rules "constitutes a clear abuse of discretion").

Democrnric Leadership Council, Jnc. v. U.S., 101 AFTR 2d 2008-1597 (April 4, 2008).
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inclination to hold TCA accountable to the standards discussed in CCAs published and laws
enacted after the close of all periods under exam, it will not consider any facts demonstrating
timely compliance with such requirements. However, despite the Service's refusal to consider
any factual information from periods subsequent to those under examination in the present
situation, it appears as though it has been the position of the Office of Chief Counsel that such
facts do present significant litigating hazards,

Though the Service is not required to provide information demonstrating the standards by
which it determines the existence of litigation hazards, a general understanding of situations in
which substantial hazards of litigation exist may be obtained through an analysis of the Service's
internal memoranda, including Field Service Advisories ("FSAs"), General Counsel Memor'anda
("GCMs"), and Non-docketed Service Advice Reviews ("NSARs").

A review of the Service's own internal memoranda and statements of. counsel advice
demonstrates that the Service has strongly considered the additional hazards of litigating
revocation cases, particularly where the activities of subsequent periods do not support the

grounds for revocation. For example:

• In one memorandum, the Assistant Chief Counsel agreed with the Service's proposal to
enter into a stipulated concession limiting the scope of a proposed revocation to only
those years actually examined. Noting that the proposed revocation covered several
periods not actually examined by the Service, the Assistant Chief Counsel determined
that there was no evidence in the administrative record to support non-exemption for the
unexamined years, and that it would be "highly problematical" if discovery would be
allowed.' As a result, the Assistant Chief Counsel agreed that a stipulated decision
recognizing tax-exempt status for. the periods not examined was an appropriate
resolution."

• In another instance, the Assistant Chief Counsel provided litigation advice regarding the
proposed revocation of a medical care organization's Code g 501(c)(3) status based on
the assertion that the organization was primarily engaged in a non-exempt activity,
conducting bingo games. However, where the organization ceased its bingo activities12

in periods subsequent to those under examination, the Assistant Chief Counsel saw
"significant litigating hazards" and went on to "strongly recommend that settlement

negotiations be pursued." I n t hat situatiori, the Assistant Chief Counsel recommended a))13

settlement offer of revocation for the periods under examination in return for prospective
recognition of exemption as of the date that the organization ceased its bingo activities.'

' FSA 40, Vaughn No. 40.
10 Id ,

" IÃj,

' NSAR 09262, Vaughn No. 9262.
l3 Id

'4 Id.

]4
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• In another memorandum, the Assistant Chief Counsel recommended settling a case
because of significant litigating hazards as a result of the. organization's restructured
, operations which improved charitable disbursement ratio of proceeds from bingo games
after the years in question." Similar to the situation in NSAR 09262, the organization
under examination had restructured its'operations in periods subsequent to those upon
which the Service based its proposed revocation. The Assistant Chief Counsel noted that
even though the revocation only related to the periods under examination, "the court is
not likely to look at the two audited years in isolation."' R a ther, the Assistant Chief
Counsel stated that she believed that a reviewing court would be "obligated" to consider
the later years as well.' In l ight of the perceived significant litigating hazards, the
Assistant Chief Coun'sel determined that "it may be appropriate for the Service to
compromise and restore exemption if the organization agrees" to conduct its activities in

18accordance with certain stipulations.

TCA has always complied with all available legal and administrative guidance; thus, the
Service's proposed action is not warranted in the present situation. These memoranda
demonstrate the additional hazards that result from the protracted examination process to which
TCA has been subjected. Even in situations in which revocation is warranted, the Service has
acknowledged that its failure to develop any facts supporting revocation during unexamined
periods presents significant litigating hazards.

2) A court will have 'urisdiction over eriods subse uent to those examined b the
Service.

Under Code ) 7428, the United States Tax Court, the United States District Court for the
District of Columbia, and the United States Court of Federal Claims have concurrent jurisdiction
to issue a declaratory judgment iri the case of an actual controversy with respect to a
determination or the Service's failure to make a determination about the continuing status of an

organization described in g 501(c)(3).

To meet the jurisdictional requirements necessary for a declaratory judgment, Code g 7428(a)
"requires (1) an actual controversy (2) involving a determination or a failure to make a
determination by the Secretary (3) with respect to an organization's initial or continuing
qualification or classification as an exempt organization."' Additionally, $ 7428(b) provides that
a declaratory judgment shall not be issued unless the court "determines that the organization
involved has exhausted administrative remedies available to it within the Internal Revenue
Service."

' FSA41, Vazzghn No. 41,
Id

' Id.
IH Id
'" GIadstone Foundatiozz v. Commissioner, 77 TC 221 (1981) at 226.
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It is clear that, upon issuance of a final adverse determination, the jurisdictional requirements
of Code g7428 will be met for the periods under examination, However, the Service has
indicated that it is unsure whether such requirements will have been met with respect to the
periods subsequent to those under examination. Specifically, the Service has indicated that it
believes: (A) that it has neither made nor failed to make a determination with respect to periods
subsequent to those under examination; and (B) TCA has not exhausted its administrative
remedies with respect to such periods.

(A) The Service has either made an adverse determination for ears subse uent to the
ears under examination or refused to make a favorable determination for such

iseriods.

The prospective application of the Service's adverse determinations is clear. When the
Service revokes its recognition of an organization's tax-exempt status, the Service announces
that the organization is no longer exempt from tax and that the organization is required to file
Forms 1120 for all future periods unless and until the organization reapplies and is again
recognized as an organization described in Code g 501(c)(3). As such, a retroactive application
of the proposed ruling in the present case will have the effect of revoking the examined tax
periods ended in the years 2002, 2003, and 2004, as well as the unexamined tax periods ended in
the years 2005, 2006, 2007, 2008, 2009, and all future years until the organization is again
recognized as an organization described in $ 501(c)(3).

Generally, Code $ 501(a)(1) provides that. an organization described under Code $501(c)
"shall be exempt from income tax under this subtitle," Section 1.501(a)(1) notes that "fs)ection
501(a) provides' an exemption from income taxes for organizations which are described in
section 501(c)." As such, it is clear that Congress, not the Service, grants tax-exem'pt status
under Code g 501(c). However, in order to be treated as an organization described in g
501(c)(3), the Code requires organizations to notify the Service of their qualification for such
status.

Section 508(a)(1) provides that no organization will be treated as an organization described
in Code )501(c)(3) "unless it has given notice to the Secretary, in such manner as the Secretary,
in such manner as the Secretary may b'y regulations prescribe, that it is applying for recognition
of such status." (Emphasis added.) As such, the application and determination process is not the
process by which an organization becomes entitled to tax-exempt status, such entitlement is
provided by Congress and application/determination process is merely the administrative
procedure through which an organization notifies the Service that it wishes to be treated as an
organization whose tax-exempt status was granted by Congressional authority. Therefore, while
an organization's failure to complete the administrative processes prescribed by the Service for
providing notice of its intent to be recognized as an organization described under $ 501(c)(3) will
preclude the organization from being "treated as an organization described in $501(c)(3)," such
a failure does not preclude an organization's entitlement to such status.

"Code $ 508(a).
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Through the promulgation of regulations and administrative guidance, the Service has
established the procedures by which an organization must notify the Service of its desire to be
recognized as an organization described in Code $ 501(c)(3). Section 1.508-1(a)(2) provides that
and an organization must file "a properly completed and executed Form 1023" that is submitted
"within 15 months from the end of the month in which the organization was recognized." The
regulations also provide an automatic 12 month extension to the 15 month period within which
to file the notice required under $ 508 (" Form 1023"). '

The regulations provide that, unless notice is provided to the Service within the required
period, "[n]o organization shall be exempt from taxation under section 501(a) by reasoi] of being
described in section 501(c)(3)." Therefore, if an organization files its Form 1023 within 27
months of the end of the month that it is organized, then it will be treated as a tax-exempt
organization described in Code g 501(c)(3) for its entire existence and, if the organization files a
Form 1023 more than 27 months from the end of the month in which it was organized, it will not
be treated as exempt until the Service makes a determination regarding its recognition of the
organization's tax-exempt status. However, the regulations do provide equitable relief in certain
situations.

Section 301.9100-3(a) provides the Service with the ability to grant a discretionary extension
of time to make an election when "the taxpayer provides evidence to establish to the satisfaction
of the Commissioner that the taxpayer acted reasonably and in good faith, and the grant of relief
will not prejudice the interests of the Government,"

Evidence that a taxpayer acted reasonably and in good faith includes evidence that the
taxpayer: (1) failed to make the election because of intervening events beyond the control of the
taxpayer; and (2) reasonably relied on the written advice of the Service.

The regulatio'ns provide that relief will prejudice the interests of the government in situations
where the "granting of relief would result in a taxpa'yer having a lower tax liability in the
aggregate for all tax years affected by the election than the taxpayer would have had if the
election had been timely made."

In addition to the regulations, the Service publishes administrative guidance under g 508(a).
Through Revenue Procedure ("Rev. Proc.") 2009-9, the Service provides administrative
guidance with respect to the manner in which it will process and review applications for
recognition of exempt status. Section 4.04 of this Rev. Proc., titled: "No le'tter if exempt status
issue in litigation or uizder consideratian vvithin the Service," provides that a determination letter
will not ordinarily be issued while an organization's tax exempt status is the subject of litigation

' Treas. Reg. g 30].9] 00-2(a)(2)(iv).
Treas. Reg. g ].508-](a)(]).

' Treas. Reg. g 1.301-9100-3(b)(ii).
"Treas. Reg. g ].301-9100-3(b)(iv).

Treas. Reg. f ].30]-9]00-3(c)(1)(i).
-17 

From Arti
cle at G

etO
utO

fDebt.o
rg



VENABLE„,
or internal review, such as an examination. This is consistent with information'provided by
Service employees to TCA's counsel advising TCA's counsel not to file a Form 1023 for an
orgamzation currently under examination because the Service's internal procedures would not
allow the Service to process a Form 1023 involving an organization under examination.

Based on the Code and the regulations, upon receipt of a final determination letter revoking
the Service's recognition of its tax-exempt status, TCA will no longer be treated as an
organization exempt from tax under Code f 501(c)(3) for any period subsequent to the
application of the revocation until it files the required notice with the Service. However, based
on Rev. Proc. 2009-9 and discussions with the Service, the Service will not review or process a
Form 1023 filed by TCA until the issue is no longer under internal review or the subject of
litigation. Finally, once the Service issues a final adverse determination, if the determination is
issued more than 27 months after the end of the month during which TCA was organized, the
application will only be effective as of the date of the Service's determination which can be no
earlier than the date of the application; which can be no earlier than the date of the Service's
'determination with respect to its examination of the tax periods ended June 30, 2002 through
June 30, 2004; which, as of the submission of this me'morandum, can be no earlier than
September 28, 2009. Therefore, by refusing to review, a Form 1023 prior to the issuance of a
final determination letter for the periods under examination, the Service is effectively usurping
Congress' authority to grant tax-exempt status under $ 501(a) and revoking TCA's exempt status
with respect to each of the intervening year during which it has not and will not review.

As such, to the extent that an adverse determination is applied prospectively to periods for
which TCA cannot request a determination or appeal a proposed adverse determination, the
Service's determination with respect to prior periods is a determination for the periods at issue.
Therefore, the Service's adverse determination based on the Service's examination of TCA is a
determination with respect to the tax years ended June 30, 2005; June'30, 2006; June 30, 2007;

June 30, 2008; and June 30, 2009. Thus, the Service has made a determination for purposes of

the jurisdictional requirements of Code p 7428. In the alternative, through the issuance of Rev.
Proc. 2009-9 and in discussions with its employees, the Service has stated that it will not issue
determination letters to organizations under examination and, thus, it has through its written
procedures, affirmatively stated that it will decline to issue a ruling enabling TCA "to pursue a
declaratory judgment under g 7428 provided that it has exhausted its administrative remedies."

In the pre'sent situation, TCA has not filed a Form 1023. Based on the Service's published
guidance and statements made to TCA's counsel, it is clear that the Service would be unable to
process a Form 1023 filed'by TCA or issue a determination to TCA at any point during the last
five years, as the filing of a Form 1023 during each of those periods would be futile and a waste
of the organization's resources.

In its decision in Gladstone, the Tax Court Board of Appeals stated that requiring an
organization to fi]e a duplicative Form 1023 providing the Service with information already

"Rev. Proc. 2009-9, Section 4.04.
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provided "would be wasteful." The court determined that such duplicative filings were
unnecessary because,

An original Form 1023 is on file for the organization, the organization has
substantially completed the administrative process by protest and appeal. A new
Form 1023 would only supply the same information. If a new Form 1023 was
required to be filed and an adverse determination was attained therefrom, the
organization would be required to complete another protest and appeal procedure
before it would be deemed to have exhausted its administrative remedies. Of

what value is this additional appeal procedure where it is simply a rehashing of
the same issues and facts involved in the first appeal procedure initiated as a result
of the proposed revocation? The respondent's position would not change, but
petitioner would suffer additional delays in the obtaining a final ruling from a

28court.

(B) TCA effectivel has exhausted its administrative remedies available within the
IRS.

In addition to requiring either a determination or failure to make a determination, Code )
7428(b)(2) provides that a declaratory judgment shall not be issued unless the court "determines
that the organization involved has exhausted administrative remedies available to it within the
Internal Revenue Service."

The issue of whether an organization had exhausted its administrative remedies was the
primary issue reviewed in. the sole judicial opinion regarding whether a court has jurisdiction to
consider periods subsequent to those examined in making a declaratory judgment, Sytzatzon
C1zurc1z v. U.S. In Sytzatzon Clzurch, the court noted that an adverse determination granted the29

court jurisdiction upon exhaustion of the organization's administrative remedies, and that the
adverse determination did not serve as a final decision or elimination of administrative remedies
for the unexamined periods, it merely shifted the burden to the taxpayer to apply for recognition
of tax-exempt status for such periods. Once Synanon exhausted all of its administrative
remedies for those periods, the court would then have jurisdiction with respect to the Service's
determination.

' Gladstone at 235.
" ld.

51 AFTR 2d 83-979 (March 2, I983).
In a recent decision, the court in Foundatiotz of Human Understanding v. US (104 AFTR 2d 2009-5424,

7/21/2009) followed the court's decision Synanon. Church with respect to its consideration of facts relating to
periods outside of the periods under examination. Though the petitioner ceded this issue, the court noted that
"{h]ere, as in Synanon, if plaintiff believes that it should be declared exempt for any tax subsequent to those which
I'ormed the subject of the defendant's audit, 'it should petition for exempt status for those years.'" Despite the

court's brief discussion, an analysis of this case is unnecessary because in the present situation TCA agrees with the
exhaustion of administrative remedies requirement discussed in Synanon Church, the sole basis for the court's
decision, and, in the present situation, unlike that in the Foundation of Human. Understanding, TCA's legal
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Consistent with the ruling in Synanon, Rey. Proc. 2009-9 provides that, before filing a
petition seeking declaratory judgment, "an organization must exhaust its administrative remedies
by taking, in a timely manner, all reasonable steps to secure a determination from the Service." '
The Rev. Proc. provides that reasonable steps to secure a determination include:

• Fi l ing a substantially complete Form 1023; .

• In appropriate cases, requesting relief pursuant to Treas. Reg. $301.9100-1;

, • The timely admission of all additional information requested by the Service; and

• The exhaustion of all administrative appeals available within the service,

As discussed above, due to the ongoing examination of TCA's tax-exempt status for periods
that closed several years ago, the Service is unable to process, review, or issue a determination

on any Form 1023 filed by TCA for any of the periods subsequent to the periods under
examination. As the Service is unable and unwilling to make a determination with respect a
Form 1023 filed by TCA, there will be no determination to appeal and no administrative remedy
available to TCA. Moreover, upon issuance of a final adverse determination, procedurally, the.
Service will be unable to process, review, or issue a determination with respect to any period
prior to the issuance of the final determination, As such, it is a procedural impossibility for TCA
to secure a determination with respect to a Form 1023 filed during any period subsequent to the
periods under examination, and, in the words of the Gladsto~ze court, "the filing of another Form
1023 would be wasteful."

In addition to the TCA's inability to file a timely Form 1023, under the facts of the present
situation, it is not appropriate for the Service to grant TCA relief under Treas. Reg. g 301.9100-3
upon the issuance of an adverse determination. TCA acted reasonably and in ~ood faith because
its failure to timely file a Form 1023 was a result of events beyond its control, the protracted
nature of the Service's examination, and based on oral and written statements, Rev. Proc. 2009 
9, made by the Service. However, the available relief would prejudice the interest of the
government.

As discussed above, the regulations provide that the Service will "grant a reasonable
extension of time to make a regulatory election only when the interests of the Government will
not be prejudiced by the granting of relief." U nder the regulations, the interests of the
government "are prejudiced if granting relief would result in a taxpayer having a lower tax

representatives were informed that the Service would not review'a petition for exempt status during the course of an
examination.
' ' Rev. Proc. Section 10.02.
'" Treas. Reg. g 301.9100-3(b)(ii).
" Treas. Reg. ( 301.9100-3(b)(i v).'

Treas. Reg. $ 301.9100-3(c)(1).
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ENABLE„,

liability in the aggregate for all tax years affected by the election than the taxpayer would have
had if the election had been timely made." '

The regulations only permit the Service to provide the organization with an extension of time
to make an election, and not with the discretionary power to retroactively apply its determination
to prior periods. Thus, in the present situation, the Service's authority to grant relief under Treas.
Reg. $301.9100-3 is limited to extending the 27-month period within which TCA can file its
Form 1023 to the date on which it actually files its new Form 1023. Further, under the

regulations, upon granting a 210-month extension, a favorable determination on TCA's
application would result in its treatment as an organization described in Code $ 501(c)(3) for all
periods since its creation, which would prejudice the government by effectively reversing the
Service's revocation of its recognition of TCA's tax-exempt status. Thus, it is inappropriate for
the Service to grant TCA relief under Treas. Reg. $ 301.9100-3.

Finally, as the Service is procedurally unable to make a determination with respect to a Form
1023 submitted by TCA for any period subsequent to those under examination, there are no
administrative appeals available to TCA. By the fact that there are no administrative appeals
available to TCA, TCA has empirically "exhausted administrative remedies available to it within
the Internal Revenue Service," As TCA has exhausted all of the administrative remedies
available to dispute the Service's determination with respect to the periods subsequent to the
Service's examination,. the Code, case law, regulations, and administrative guidance each
provide TCA with the right to seek a declaratory judgment from a court of. appropriate authority.

IV.~ Anal sis.

As discussed above, when an issue is identified, the IRM provides that the purpose of an
examination of an exempt organization is to determine whether the organization meets the
requirements for tax-exempt status, To make such a determination, the IRM .requires examiners

to act in a fair and impartial manner and.to thoroughly develop and document all of the facts
pertaining to an issue. Additionally, the IRM provides that, when examining the activities of a
tax-exempt educational organization, the Service should review and consider all facts and
circumstances that may help clarify the organization's methodology. However, the goal of the
TCA examination, and the facts developed therein, did not comply with these requirements.

a. The o al of the examination did not com 1 wi th the IRM re uirements.

IRM 4.75.11 notes that the purpose of an examination of an exempt organization is to
determine whether the organization is operated in accordance with its exempt function. As
outlined above, however, the Service's goal in conducting TCA's examination was much more
narrow. During the course of the Service's examination of TCA, the issues and facts were

" Treas. Reg. f 301.9100-3(c)(1)(i).
This wi11 require an extension of no less than 210 months.
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developed in a manner consistent with the guidance and goals of the Service's credit counseling
compliance project.

As noted above, CCA 200431023 provides that the purpose of an examination conducted
through the credit counseling compliance project is "that each case be developed to enable the
Service to establish many grounds for revocation." To accomplish this goal, Agent Ross
carefully followed CCA 200431023 by arguing that TCA should be revoked for each of the

reasons discussed in CCA 200431023. This analysis included the somewhat puzzling grounds
that TCA sought exempt status to avoid application of CROA, a law that was enacted nearly a
decade after TCA applied for recognition as a tax-exempt organization. Moreover, in both the
RAR and the Rebuttal, Agent Ross clearly indicated that he was only willing to develop facts
upon which an argument for revocation could be made.

All relevant facts show that the purpose of the Service's examination of TCA was to find a
basis for making an adverse determination, not to fully and fair1y develop all of the facts
necessary to determine whether TCA was operating in accordance with its exempt function,
Undertaking an examination with the purpose of achieving a predetermined goal of revocation
constitutes a failure to comply with the requirements' of the IRM.

b. The issues were not develo ed in accordance with the IRM.

IRM 4.75.13 requires examiners to act in a fair and impartial manner and to thoroughly
develop and document all of the facts pertaining to an issue. Here again, however, the Service
apparently followed the guidance of CCA 200431023 rather than adhering to the directives of the
IRM,

As discussed above, CCA 200431023 is directly opposed to the applicable sections of the
IRM governing the actions of examiners in that instructs such individuals solely on the particular
arguments and facts that should be developed to support revocation of exempt status without
regard to arguments and facts that would support retention of exempt status. In establishing
guidelines for the credit counseling compliance project, the CCA did not once use the phrase
"fair and impartial," opting instead to repeatedly use the word "argue." Also, the CCA did not
implore examiners to comprehensively develop facts pertaining to an issue; rather, it provided
the examiners with a list of facts to develop that would enable the Service to "argue that the
organization is not operated for an exempt purpose, but for a substantial nonexempt purpose."
As such, the language used by the Service to explain the issue development during examinations
conducted through the credit counseling compliance project contradicts the policies and
procedures established by the IRM.

Nevertheless, the Service conducted TCA's examination in accordance with the CCA's

guidance, not pursuant to the IRM, Statements throughout the RAR and Rebuttal, including but
not limited to the following, evince the Service's refusal to develop or consider facts that could
not be used to support revocation:
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• On pages 4 through 8 of the RAR, the Service takes note of the many memberships,
certifications, and accreditations attained by TCA. However, on page 64 of the RAR, the
Service said that it would not to consider such facts because, while "membership in these
organizations may seem to be impressive on some level, the memberships have
absolutely nothing to do with whether or not TCA is actually conducting educational
activities or operating in an exempt manner, period." While very emphatic, this
statement appears to directly contradict the Service's 2004 EO CPE regarding credit
counseling organizations, which provides that such certifications are voluntary and that
"[w]e discuss them here because they provide a model for exemplary credit counseling
organizations and are helpful in guiding the development and consideration of
applications for exemption under IRC 501(c)(3)." See 2004 EO CPE p. 12.

• As discussed above, when reviewing TCA's activities, the Service specifically stated that
it refused to consider any activities that were not part of the DMP process.

• On page 113 of the RAR, when discussing Norm Hall's salary, the Service stated that it
did not attempt to develop any facts regarding his job duties or whether the compensation

was rea'sonable, Rather, the Service said, "his hours of work and job duties are unknown,
as there seemed to be absolutely no reason to find this information out, as arguing that a
95 year old was receiving unreasonable compensation at around $50,000 would not likely
be upheld at any level inside or outside of the IRS."

• When asked to consider TCA's educational volunteer activities, the Service stated that
"we did not feel responsible to spend the time, as TCA recommends to fully develop or

support this activity." See Rebuttal, p. 9.

• After acknowledging TCA's receipt of the Arizona Quality Alliance's 2004 Showcase in
Excellence Award recognizing TCA's outstanding training and education program, the
Service said that it would not consider the award because in its opinion the award
"recognizes the process of their training, not their content." See RAR, p. 32.

When evaluating TCA's counselor training program, the Service did'not consider the
ongoing portion of TCA's training program, stating that "we did not attend any classes or
try to determine the purpose of such training." See RAR, p. 86.

Even if we were to disregard the Service's intentional refusal to develop or consider facts
favorable to TCA's exempt status, the facts developed are inadequate to sustain the Service's
position. When developing facts regarding unreasonable compensation, presumably for purposes
of private benefit or private inurement, IRM 4.76.13.2(2) provides that listing questionable
compensation is not relevant by itself unless an analysis of the duties and responsibilities
accompanies the listing. However, in every. situation where the Service cites the compensation
of related parties providing services to TCA, the Service refused to analyze whether such
compensation was reasonable in light of the services provided, choosing instead to argue that the
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mere existence of such was incontrovertible. proof of a private benefit. Examples of such
include:

• When discussing the compensation of the Hall family, the Service listed the amount of
compensation received by each member of the Hall family during each of the periods
under examination without further discussion regarding their duties, stating that "[w]hile,
we are not arguing that any Hall Family members received unreasonable compensation,
we do know that they are well paid."

• After asserting that the salary of Norm Hall resulted in a private benefit, on page 14 of
the Rebuttal, the Service stated that "[w]e did not even try to deteimine if his wages were
reasonable."

• When discussing TCA's contract with Walking Eagle Communications ("WEC") in the
RAR, the Service argued that theagreement resulted in private inurement. However, on
page 16 of the Rebuttal, the Service conceded this argument, noting that the Service
"decided not to pursue this contract as being unreasonably priced." However, the Service
decided to characterize such payments as a private benefit because, according to the

Service, such an argument negates the need to actually develop facts pertaining to the
reasonableness of the compensation "since that does not require us to argue that the
benefit was unreasonable, just that it was substantial."

Based on the selective development of facts and the many express statements in the RAR and
Rebuttal in w'hich the agents refused to develop facts unfavorable to revocation, the Service had
failed to thoroughly develop and apply the facts in a fair.and impartial manner, in'direct
contravention to the requirements of the IRM.

c. The examination was not conducted accordin to the IRM re uirements for

examination of tax-exem t educational or anizations.

When conducting an examination of a tax-exempt educational organization, IRM
4.76.11,1(l) requires examiners to consider educational activities other than classroom
instruction during the examination, including: "[a]nci]lary activities, such as, granting
scholai ships" and "[e]ducating the public. on particular subjects outside a classroom setting."
IRM 4.76,11.1(3) requires examiners to "remain professional and objective at all times and
insure that their personal beliefs or opinions on the educational or artistic. merits of an
organization's activities do not influence the examination in any manner." Finally, IRM
4.76.11.2(4) requires examiners to "review all facts and circumstances that may help clarify the
organization's methodology."

TCA's commitment to education goes beyond assisting individuals who reach out to TCA for
help; rather, TCA uses its time and resources to reach out to the community in a variety of ways,
including. making substantial grants to universities to further the research and resources
available to individuals in need; working with organizations in the community on a volunteer
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basis to educate community members about personal finance; and disseminating educational
materials and holding educational seminars on a variety of topics regarding personal finance.
However, in its examination of TCA, the Service failed to' objectively and fu]ly develop facts
regarding all of TCA's educational activities; and, to the extent that such facts were developed,
the Service expressly stated that it would not consider such facts.

On page 38 of the RAR, the Service noted that TCA made a commitment to endow the

University of Arizona $10 million for the development of the Take Charge America Institute for
Consumer Financial Education and Research ("TCA Institute" ), an academic center for the
research and development of consumer financial education programs. The TCA Institute has
been responsible for the development and implementation of numerous financial education
programs, including: Family Economic and Financial Education cumcu]um (FEFE) used by
more than 13,000 teachers and taught to more than 500,000 high-school students each year; the
Credit-Wise Cats who teach college students about personal finance, who then hold educational
seminars and workshops at the University of Arizona and area high schools; and the
development of academic research and college course work regarding personal finance and
consumer financial behavior. In addition to the contributions made to the University of Arizona,

on page 39, the Service mentions that TCA made a $75,000 grant to Montana State University
("MSU") to support the Fami]y Financial Literacy Project ("FFLP"), though this is somewhat
misleading as TCA made cumulative contributions of $500,000 to MSU for the FFLP. With the
assistance of TCA, the FFLP has developed and distributed curriculum materials for grades K 
12. The distribution of these materials ultimately became the FEFE project that currently resides
at the TCA Institute at the University of Arizona.

At all times, TCA has been actively involved in the creation, staffing, program development,
curriculum design, and board direction of these initiatives. Through these university initiatives,
TCA has been able to broaden its reach into the community and increase the quantity and quality

of educational resources available to he]p individuals in need of financial education. However,
the Service refused to consider such initiatives in reviewing TCA's educational activities,
characterizing them as "activities of other organizations, not TCA." Yet the FEFE Program and
the TCA'Institute are significant and important activities of TCA, as.demonstrated'largely by the
resources and time TCA commits to them and their related programs.' Had these initiatives been
properly considered as activities of TCA, it is likely that the Service's conc]usion as to whether
TCA was engaged in the provision of educational programs would have been different, as the
Service itself noted that "[i]f some of the educational grants that.TCA makes could be attributed
to TCA activities, we could certainly answer this in the affirmative." In eighteen months of field
wor'k, the Tempe, Arizona-based Revenue Agents conducting the examination of TCA failed to
spend everi one day in Tucson, Arizona to fully understand TCA's educational accomplishments
at the TCA Institute.

In addition to failing to consider these educationaI initiatives made by TCA, the Service
refused to develop facts related to the educational volunteer opportunities that TCA provided.
After informing TCA that it had provided insufficient support for the Service to consider such
activities, TCA provided additional materials regarding such programs as Exhibit 0]8 to its
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protest and included a list of 16 individuals who could describe the substantial services provided
by TCA and TCA employees. Upon receiving this additional information, the Service chose not
to fully develop the issue, instead informing TCA that the Service "did not feel responsible to
spend the time, as TCA recommends to fully develop or support this activity." (Rebuttal page 9).
Here again, had the Service properly considered these volunteer educational opportunities, its
determination about TCA's educational activities as a whole would likely have been different.
As noted on page 100 of the RAR, "if we consider some of the volunteer work done by TCA
employees, we could consider this in the affirmative."

Rather than fully developing and considering all of the educational activities that TCA was
engaged in, the Service instead arbitrarily asserted that TCA was primarily engaged in
processing DMPs and disregarded all facts demonstrating TCA's dedication (of time and
resources) to financial education. As such, the Service failed to comply with the requirements of
IRM 4.76.11.1(1).

d. The rotracted rocessin of the examination si nificantl increases the hazards of
~l iti ation.

The facts in the present situation, while similar to those in the above-discussed counsel
memoranda, can be distinguished from the court's decision in Synanon Churc1z. In the present
situation, the proposed revocation of TCA includes several periods subsequent to those under
examination. As such, in order for a court to have jurisdiction over subsequent years, the
Service's adverse determination would need to be applicable to such years and TCA would be
required to exhaust its administrative remedies.

As the proposed revocation is applicable to periods subsequent to the examination and prior
to the issuance of a final adverse determination, the only administrative remedy for such periods
is a reapplication for tax'-exempt status. As it is the Service's policy to refuse to review or
process Forms 1023 for organizations under examination, TCA cannot apply for recognition of
tax-exempt status until it receives a final adverse determination, which will be no earlier than

2010. As TCA is an organization that has existed for more than 27 months, any application for
recognition of tax-exempt status can only result in a prospective recognition of tax-exempt
status. The reapplication for exempt status would not be able to be processed before 2010 and
the revocation would be applicable to the unexamined periods ended during the years 2005,
2006, 2007, 2008, and 2009; as such TCA has been provided with no administrative remedies for
the revocation of its tax-exempt status for more than five unexamined years based on the

Service's examination of a prior three-year period. Since TCA will have no available
administrative remedies with respect to no less than five unexamined tax periods, TCA will have
exhausted all administrative remedies available with respect to each of those periods. As such,
under Code g 7428 and consistent with applicable case law and the Service's own position, a
court reviewing these facts would have juiisdiction over each of the periods prior to the issuance
of the final adverse determination, including those periods subsequent to the periods actually
examined.
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Similar to each of the situations in the above-discussed memoranda, the Service's
proposed revocation of TCA's tax-exempt status presents significant litigating hazards. In the
present situation, the proposed revocation covers several periods which were hot examined, and
for which the administrative recor'd does not support the proposed ruling. Additionally, TCA is
compliant with the requirements for recognition of tax-exempt status. Thus, it would be "highly
problematical" for the Service if discovery would be allowed beyond the examined years.

The Service has itself noted, a court would be "obligated" to evaluate all the years since
the commencement of the examination, not just those periods actually examined. Thus, in the

present situation, the Service should consider the litigating hazards based on TCA's activities
during the unexamined years and it is appropriate for the Service to continue to recognize TCA's
exemption for all periods for which the administrative record does not support revocation.

Finally, the scope of the Service's authority under Code ) 7803 is limited to
administering, managing, conducting, directing and supervising the execution and application of
the internal revenue laws. Therefore, where the Service's procedural constraints cause its actions

to come into conflict with its congressionally chartered authority, such actions are invalid.
Therefore, in the present situation, where the Service is revoking its recognition of an
organization described in P 501(c)(3) and its subsequent refusal to treat the organization as such
by the fact that the Service is procedurally unable to process the notice required under $ 508(a),
the Service has acted in a manner that exceeds the authority provided by the laws under which it
was created,

V. Conclusion

a. The Service's failure to develo a ll facts is an abuse of its discretion.

The Service has failed to sufficiently develop all facts, apply appropriate law, and conduct its
examination of TCA in a fair and impartial manner. As such, by proposing a revocation based
on this examination, the Service has failed to adhere to its own administrative guidance. Courts
have consistently held that the Service's failure to follow its internal administrative policies and
procedures in issuing a revocation or retroactively applying a revocation constitutes an abuse of
the Commissioner's discretion.

Accordingly, to the extent that the Service relies upon the facts developed during the course
of its examination of TCA as the basis for an adverse determination, such a determination will
likely be characterized as an unsustainable arbitrary abuse of the Service's discretion. Moreover,
to the extent that a judicial review of the issues developed during the course of the Service's
examination of TCA demonstrates that the issues were developed in accordance with the guiding
principles of the credit counseling compliance project, a court will have little choice but to
consider the Service's motivation and methodology for conducting all examinations during the
course of the credit counseling compliance project. Therefore, to the extent that the Service's
abuses in the present situation are systemic to the credit counseling compliance project, the
hazards of litigation are substantial; and a ruling in favor of TCA could potentially set a
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precedent that casts doubt oyer all open examinations conducted under the credit counseling
compliance project,
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b. Notwithstandin the Service's failure to consider facts durin er iods subse uent to its
examination a court will be bound to consider such information as art of its decision.

The Service's internal procedures do not allow it to process or issue determination letters on
Forms 1023 filed by organizations whose exemption is in litigation or under examination.
Therefore, the Service has eliminated all administrative remedies available to organizations who
have unexamined subsequent periods which are subject to revocation due to the prospective
application of adverse determinations. As such actions exceed the scope of the Service's
authority, the prospective application of a revocation is by its nature an abuse of the Service's
powers and unenforceable. As such prospective applications of adverse determinations are
unenforceable, in the present situation, if the Service were to issue a final adverse determination
it would not affect any period subsequent to the Service's examination.

Even if a court ignores the Service's abuses and does not acknowledge TCA's presumptive
exempt status for periods subsequent to those under examination, it will have jurisdiction to issue
a declaratory judgment under Code 'g 7428 because TCA will have exhausted its administrative
remedies with respect to the application of the adverse determination for taxable periods
subsequent to those examined by the Service. To the extent that. a court reviews such periods,
substantial litigating hazards exist due to the Service's failure to develop any facts demonstrating
that the organization has failed to comply the requirements of Code g 501(c)(3). Further — as with
the litigating hazards resulting'from the Service's ineffectual development of the facts in the
present situation-the litigating hazards resulting from the Service's abuse of discretion with
respect to its prospective application of its Proposed Revocation are compounded exponentially
by the fact that such an abuse is likely systemic to the entire credit counseling compliance
project.

TCA believes that its oper'ations and organization have always complied with each of the
legal and administrative requirements for recognition as an organization described in Code $
501(c)(3) and any adverse determination is unwarranted. However, as demonstrated by the
analysis above, due to the Service's failure to adhere to its own administrative requirements
while developing the facts and issues upon which it has proposed the revocation of TCA's tax 
exempt status, any final adverse determination would be an arbitrary abuse of the Service's
authority. As demonstrated by the foregoing, the Service: (1) failed to thoroughly develop facts
pertaining to issues raised, (2) failed to apply the law to the facts in an impartial and fair manner,
(3) included a number of inflammatory comments and assumptions in the RAR and Rebuttal; and
(4) is revoking several periods for which it has failed to develop any factual basis for its action
and for which TCA has exhausted its administrative remedies.

Finally, as an organization that was at all times organized and operated in compliance with
all requirements for recognition of tax-exempt status under Code ) 501(c)(3), TCA will not
accept or agree to any adverse determination regarding its exempt status. As such, to the extent
that the Service fails to acknowledge the many errors resulting in an inherently flawed
examination and determination process, TCA intends to pursue all administrative and judicial
remedies available. Therefore, to the extent that the Service is hesitant to return this case to
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ex'aminations with the recommendation of a No Change, TCA implores the Service to consider
the substantial hazards of litigating an adverse determination based on the incomplete facts .
developed in a manner inconsistent with the express requirements of the IRM. Moreover, an
assessment of the hazards of litigating such a determination should also consider the impact of
such litigation on every other examination conducted according to th'e procedures of the credit
counseling compliance project.

VI. Other Considerations

At all times during the periods under examination TCA has acted in accordance with all
published guidance. TCA has attempted to provide more and better educational services than
other organizations and has worked to develop new tools and resources for addressing financial
issues through its work with the academic community. It is on this basis that TCA bases its
arguments for retaining its tax-exempt status.

While TCA believes that it should retain its tax-exempt status based solely on the strength of
its activities, TCA believes that there are additional aspects of the Service's examination that
should be brought to light. Therefore, TCA submits the following examples of statements made
by the Service in the RAR and Rebuttal that are both inappropriate and unprofessional.

IRM 4.75.11.3.1 states that during an examination, the "IRS has pledged to provide prompt,
professional, helpful treatment to taxpayers." As previously noted, IRM 4.75.11.3.1.1(1) also
provides that, while interacting and corresponding with the taxpayer, "[i]nflammatory comments
and assumptions must be avoided." Agent Ross has repeatedly violated these clear policies and
procedures as demonstrated below:

• On page 71 of the RAR, the Service briefly mentions testimony that Mike Hall gave to
Congress about TCA's activities. In discussing the initial counseling session, the Service
states that the length of an initial counseling session "TCA claims is 45 minutes to an
hour long, or as Mr. Hall claimed in front of Congress up to 2 or 3 hours. long." We see
no other reason for making a statement like this, particularly in the manner it was
phrased, other than to cast doubt on Mr. Hall's veracity with respect to the length of
initial counseling sessions. Thus, it appears the Service is implying, in an official IRS
document, that Michael Hall perjured himself in testimony provided to Congress.
Implying that a person may have committed perjury is a very serious matter, carrying
with it the possibility of significant penalties. Such an implication or allegation should
not be made, especially in an official IRS document, without a substantial amount of
support. Of course, the Service provides none. Rather, when discussing the basis for this
implication, the Services stated that "[w]e certainly do not have anything to refute that
some calls last 2 or. 3 hours long." As such, the Service attempts to inflame the reader by
implying that Mike Hall perjured himself before Congress only to say in the very next
sentence, that he might not have done so. This is a clear example of the Service's
inappropriate and inflammatory. conduct during the course of the examination.

-30 

From Arti
cle at G

etO
utO

fDebt.o
rg



• On page 14 of the Rebuttal, the Service stated that when "we informed the CFO that we
would not be interviewing [Norm Hallj, he simply, and knowingly in'our opinion,
thanked us for not interviewing him." This is an unnecessary and inflammatory
comment, which implies that Norm Hall was guilty of receiving excessive compensation
even though the Service expressly stated that it "did not even try to determine if his
w'ages were reasonable. This is an example of the unprofessional. behavior exhibited by
the Service. Repeatedly, the Service has deliberately failed to develop facts relating to an
accusation, through the use of inflammatory language and veiled assertions, the Service
attempts to demonstrate the existence of the unproven fact.

• Also on page 14 on the Rebuttal, the Service uses inflammatory language to imply an
excess benefit where none has been substantiated. The Service states that "while we did
not make a determination about the reasonableness of his salary, we did feel it was
appropriate to mention that yet another generation of Hall's [sic] was employed by TCA
and that his salary was more than double the average salary paid to TCA employees."
Here again, the Service expressly says that it has made no attempt to develop a fact, but
that it would like the reader to believe that the fact exists nonetheless.

• The Service's portrayal of facts also reflects an attempt to inflame the reader. On page
93 of the RAR, the Service noted that the board was not concerned with TCA's exempt
mission and was only concerned about non-exempt activities such as establishing the
rebuttable presumption of reasonableness. The Service has established the rebuttable
presumption standards to help tax-exempt organizations analyze executive compensation
and to limit such compensation to a reasonable amount. Characterizing an organization's
application of a Service-prescribed method of establishing reasonable compensation as a
non-exempt activity is an inappropriate portrayal of the facts which is intended to inflame

the reader.

• On page 86 of the RAR, the Service discusses TCA's training program, noting that
counselors were exposed to debt negotiation, debt settlement, and credit repair. The
Service notes that TCA covered these topics in "just a few minutes; just enough so the
CSRs know what these are and that TCA does not offer any of these as possible solutions
to debt." TCA does not offer debt negotiation and debt settlement services, nor does it
dedicate an extensive amount of training time on such services, because they are
generally indicative of an abusive organization. In fact, the recently enacted Code $
501(q) specifically prohibits debt negotiation and limits the ability of exempt credit
counseling organizations to provide credit repair services. Nevertheless, the Service's
characterization of TCA's limited coverage of these services in its training reads like a
criticism of the organization. Here again, the Service has attempted to influence the
reader by portraying a positive fact in a negative light.

• On page 15 of the RAR, the Service makes an assumption about the reason TCA does not
recommend enrollment in DMP as a solution for clients classified in Tier 1, without
developing any facts or considering any other possible motivation. Specifically, the
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Service states that "it is not cost effective for TCA to put the [Tier 1] caller on a payment
' plan" because Tier I clients may not qualify for DMPs and, as such, creditors will not

make fair share payments with respect to such clients. Thus, the Service has taken a good
fact — that TCA does not enroll or try to enroll every individual on a DMP — and used it
as evidence of bad intent on the part of TCA. This unsupported assertion serves no
purpose other than to inflame the reader.

• On page 37 of the RAR, the Service states that TCA rates and rewards it counselors for
activities that "all lead to an enhanced DMP operation." This inflammatory comment is

based on the fact that TCA has attempted to improve its services through rewarding
counselors for "efficiency," ".productivity," and "excellent customer service." While the
Service is correct that improving the overall services offered to all members of the
community will necessarily improve the services provided to individuals on DMPs,
making the assumption that rewarding such activities will. result in better performance

should be commended, not condemned.

On numerous occasions, the Service imputes a negative intent to TCA without any
substantiation, On page 14 of the Rebuttal, for example, the Service claims that TCA
"recognized the fact that the IRS would be auditing them, because of their size. Since

this time, they have taken many steps to characterize themselves as being a community
charity. They beefed up their website that had the articles on it from 2001 to 2004, They
have created newsletters, hired an Education Director, started sending pre-printed packets
out to all callers, made a conditional $10 Million grant to a University." This statement
lists several steps that TCA has taken to improve the educational activities and services
that it offers to the community, and yet the Service twists these empirically good facts to
demonstrate an unfounded bad intent. The Service offers no proof with respect to TCA's
intent and there is no provision of the Code requiring tax-exempt organizations to exhibit

a particular intent when engaging in exempt activities. Thus, the Service's statements
here are both inflammatory and irrelevant.

• The Service has further imputed a negative intent to TCA with respect to actions TCA
has taken to make its business more efficient. In discussing TCA's attendance and
tardiness policies, and use of Macros to save keystrokes in entering commonly used
terms, the Service asserts that the "intent of TCA was simply to obtain as many [DMP]

clients as possible." Because the Service made an incorrect assumption about TCA's
intent, which was used in part to justify its basis for revocation, the Service has violated
TCA's due process rights and the requirements of IRM 4.75.11.3.1.1(1).

Throughout its discussion of TCA's counselors in the RAR, the Service disrespectfully
portrayed them as uneducated and incapable because they are not required to have a
college degree prior to employment, stating, "[t]his is the blind leading the blind," (See
RAR p. 81.) The Service went on to state, "[w]ith a complete lack of required education
or experience in financial counseling before a person is hired by TCA, you would assume
their training would be extensive." (See RAR p. 87.) TCA takes the position that its
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training is, in fact, extensive, but the Service may not be aware of that based on its
cursory review of such training. In criticizing TCA's provision of ongoing continuing
education courses in the RAR, it stated that "we did not attend any of these classes or try
to determine the purpose of the training." Rather, the Service argued that the use of such
training "may actually re-emphasize the fact that the CSRs are not trained or experienced
enough to provide financial education or counseling." (See RAR p. 86.) When viewed in
their entirety, the tone and statements made by Agent Ross that pertain to TCA's
counselors were disrespectful,'inflammatory, and unprofessional. As such, they directly
contradict the requirements of the IRM.

• Agent Ross repeatedly states in his analysis of the TCA calls that they could not possibly
provide financial education to members of the public because TCA counselors are not
capable of providing such education. For example, on Page 3 of the IDR No. 7 Service

Response states that TCA's counselors "[w]ere not hired to educate.... They are not

trained to provide any type of financial counseling for those individuals that are Tier 1 or
Tier 3 clients." This is blatantly incorrect and not supported by other facts in the RAR.
TCA's training manual, which Agent Ross was provided with copies of, includes detailed
training information on numerous personal finance issues and how to educate individuals
on the same.

• In Call 1 (Page 15, IDR No. 7 Service Response), the TCA counselor reminded the caller
to review their monthly statements to see if rates, fees, or other items change over time.
This is a basic tenet of personal financial management that is critical for individuals to
learn, and advising a caller of this habit is a perfectly sound example of providing
financial education. However, the Service dismisses this counseling out-of-hand as

serving the interests of TCA, not the individual. Agent Ross imputes a bad intent to
TCA, suggesting that TCA would want the individual to review this information in their
statements to keep tabs on whether the individual had been taken off their DMP 
something that "TCA would want to know as soon as possible."

• On Page 10 of the IDR No. 7 Service Response, the Service acknowledges that TCA
counselors direct callers to the educational materials on the TCA website, and advises
them that they should obtain specialized advice about issues that are legal rather than

financial. However, Agent Ross again dismisses these actions on the part of.TCA's
counselors out-of-hand.

• On Page 12 of the IDR No. 7 Service Response, Agent Ross suggests that TCA agrees
that "the purpose of the CSRs is to get people on DMPs that meet the Tier 2 requirements
and to keep them on the DMP as long as possible." TCA does izot agree with this
statement and it is disingenuous for Agent Ross to characterize TCA's statements in this
manner. In fact, the goal of TCA's counselors is to provide individuals with the solutions
that are appropriate for their particular financial needs — whether those needs fall within
Tiers 1, 2 or 3. Where an individual categorized under Tier 2 enrolls in a DMP, TCA
does encourage such individual to remain enrolled in the DMP for the purpose of
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resolving debt problems and developing the longer-term debt management skills that
come with learning better personal finance habits over time.

According to IRM 4.75.11.3.1.2, the Service has developed National Standard Time Frames,
which establish the maximum allowable time frame with respect to examinations. One such
requirement is that the maximum time frame to be used by the Service between significant
activities is 45 days. It should be noted that it has been approximately'six years since the
Service commenced the audit against TCA in 2003 and the Service has provided TCA with no
information demonstrating an effort to comply with the National Standard Time Frame. The
Service's failure to abide by its own procedural requirements with respect'to the timing of this
examination has resulted in undue hardship and expense.

In st ; i t is quite obvious that the Service's Proposed Revocation is fraught with'significant
procedural and substantive deficiencies, all of which present substantial hazards of litigation
should the Service choose to allow the revocation to stand and thus be challenged in a court of
law. We look forward to hearing from you.

-34 

From Arti
cle at G

etO
utO

fDebt.o
rg



February 20, 2009.

The Uriited States Department of Treasury
Internal Revenue Service

RE: Take Charge America, Inc,

To Whom it May Concern:

My name is Steven Groves and I am writing to inform you of my knowledge of Take
Charge America, Inc. ("TCA"). My first interaction with TCA was in early 2004 when I
was employed as counsel to the United States Senate Permanent Subcommittee on
Investigations (" Subcommittee" ). As you may be aware, the Subcommittee investigated
the tax-exempt credit counseling industry during that period, and, as a result, produced
a bi-partisan report issued in March 2004. As counsel to the Subcommittee, I
investigated several of the largest organizations in the tax-exempt credit counseling
industry and, used the. information developed during the investigation to assist the
Subcommittee in determining whether legislative reforms were necessary.'

During the Subcommittee's investigation, I met with executives and representatives of
several of the industry's largest organizations, including TCA. While examining TCA's
activities, I had several'extensive.telephone discussions with Ron Junck, TCA's general
counsel, and Mike Hall, TCA's CEO, and I personally met with Mike and Ron at the
Subcommittee's offices. In addition, during the investigation I reviewedmultiple boxes

of documents provided by the organization. Throughout the investigatio'n, TCA was

thoroughly cooperative and forthcoming, promptly responded to my requests and
provided me all of the information that I requested. I found TCA's representatives to be
extremely helpful, at times even taking a proactive role in my investigation by providing
me with additional, unrequested information to assist the Subcommittee in its review of
the credit counseling industry,

The Subcommittee's investigation of the credit counseling industry was an extensive,
time-consuming process that required me to examine the activities of many

organizations over the course of several months. The nature of the Subcommittee's
broad review of the industry and specific examination of individual organizations gave
me a unique perspective regarding TCA and its role in the industry. From this
perspective it was quite clear that, prior to the Subcommittee's investigation, TCA had
taken a leadership role in the industry striving for positive change and a greater focus on
education. As part of its commitment to reforming the industry, TCA took advantage of
every opportunity to assist the Subcommittee, and I found my discussions with TCA to
be very informative and helpful in my review of other organizations. I was very
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appreciative of Ron and Mike's willingness to speak openly and honestly about the
organizations, the people, and the practices in the credit'co'unseling industry.

As a result of. the Subcommittee's investigation, several unseemly industry practices
were brought to light and the Subcommittee's report specifically name'd several
organizations and individuals that failed to operate consistent with the standards set for.
tax-exempt organizations. However, TCA was not included in the report's discussion of
the industry's bad actors. The reason for this omission is simply that the Subcommittee
did not find any evidence of abuses in TCA. For instance, while the Subcommittee's
report noted that the industry was fraught with abuses stemming from unsavory client
intake practices and charging exorbitant fees, we found TCA's practices to be focused on

providing actual counseling and education rather than a mill operation placing
unqualified in'dividuals into "debt management plans." Further, the fees charged by TCA
were far more reasonable than those charged by the other organizations we reviewed;

. and, in fact, TCA frequently waived fees for individuals facing severe financial hardships.
TCA's commitment to educational counseling was evident in its activities as well as in
the passion that Mike demonstrated during our conversations. Based on my extensive
review of the TCA counseling practices, I truly believed that TCA ls an ethical

organization committed to assisting individuals in need of financial education.

TCA's commitment to education was not limited to its counseling activities. In my
opinion, one of the most impressive aspects of TCA was the education that it provided
outside of its counseling sessions. TCA's educational focus was clearly evident in the
substantial amount of free educational material that it developed and disseminated and
its association with major universities, I was particularly impressed with TCA's efforts to
develop new methods and materials for financial education through its partnerships and
substantial contributions to the University of Arizona and Montana State University.

This dedication to financial education truly distinguished TCA from much of the industry

and weighed heavily on our consideration of the educational nature of TCA's activities.

I appreciate your attention to this matter. As a person who, like you, has seen the
unfortunate abuses of the credit counseling industry, I sincerely hope that you will do
your utmost to ensure that TCA has the benefit of a fair and comprehensive review of all
of its activities. I have little doubt that upon a thorough review of all of the facts that
you too will see that TCA is an ethical organization committed to the provision of
financial education through its counseling arid development activities.

Feel free to contact me at (202) 608-6054 if I may provide any additional assistance in
this matter.

Best regards,

Steven Groves
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February 20, 2009

The United States Department of Treasury
Internal Revenue Service

RE: Take Charge America, Inc,

To Whom it May Concern:

My name is Steven Groves and i am writing to inform you of my knowledge of Take
Charge America, Inc. ("TCA"). My first interaction with TCA was in early 2004 when I
was employed as counsel to the United States Senate Permanent Subcommittee on

Investigations (" Subcommittee" ). As you may be aware, the Subcommittee investigated
the tax-exempt credit counseling industry during that period, and, as a result, produced
a bi-partisan report issued in March 2004. As counsel to the Subcommittee, I
investigated several of the largest organizations in the tax-exempt credit counseling
industry and used the information developed during the investigation to assist the
Subcommittee in determining whether legislative reforms were necessary.

During the Subcommittee's investigation, I met with executives and representatives of

several of the industry's largest organizations, including TCA. While examining TCA's
activities, I had several extensive telephone discussions with Ron Junck, TCA's general
counsel, and Mike Hall, TCA's CEO, and I personally met with Mike and Ron at the
Subcommittee's offices. In addition, during the inve'stigation I reviewedmultiple boxes
of documents provided by the organization, Throughout the investigation, TCA was

thoroughly cooperative and forthcoming, promptly responded to my requests and

provided me all of the information that I requested. I found TCA's representatives to be

extremely helpful, at times even taking a proactive role in my investigation by providing
me with additional, unrequested information to assist the Subcommittee in its review of
the credit counseling industry.

The Subcommittee's investigation of the credit counseling industry was an extensive,
time-consuming process that required me to examine the activities of many

organizations over the course of several months. The nature of the Subcommittee's
broad review of the industry and specific examination of individual organizations gave

me a unique perspective regarding TCA and its role in the industry. From this
perspective it was quite clear that, prior to the Subcommittee's investigation, TCA had
taken a leadership role in the industry striving for positive change and a greater focus on
education, As part of its commitment to reforming the industry, TCA took advantage of
every opportunity to assist the Subcommittee, and I found my discussions with TCA to
be very informative and helpful in my review of other organizations. I was very
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appreciative of Ron and Mike's willingness to speak openly and honestly about the
organizations, the people, and the practices in the credit counseling industry. .

As a result of the Subcommittee's investigation, several unseemly industry practices
were. brought to light and the Subcommittee's report specificallynamed several
organizations and individuals that failed to operate consistent with the standards set for
tax-exempt organizations. However, TCA was not included in the report's discussion of
the industry's bad actors. The reason for this omission is simply that the Subcommittee
did not find any evidence of abuses in TCA. For instance, while the Subcommittee's
report noted that the industry was fraught with abuses stemming from unsavory client
intake practices and charging exorbitant fees, we found TCA's practices to be focused on

providing actual counseling and education rather than a mill operation placing
unqualified individuals into "debt management plans." Further, the fees charged by TCA
were far more reasonable than those charged by the other organizations we reviewed;
and, in fact, TCA frequently waived fees for individuals facing severe financial hardships.
TCA's commitment to educational counseling was evident in its activities as well as in
the passion that Mike demonstrated during our conversations. Based on my extensive
review of the TCA counseling practices, I truly believed that TCA is an ethical

organization committed to assisting individuals in need of financial education.

TCA's commitment to education was not limited to its counseling activities. In my

opinion, one of the most impressive aspects of TCA was the education that it provided
outside of its counseling sessions, TCA's educational focus was clearly evident in the
substantial amount of free educational material that it developed and disseminated and
its association with major universities. I was particularly impressed with TCA's efforts to
develop new methods and materials for financial education through its partnerships and
substantial contributions to the University of Arizona and Montana State University.

This dedication to financial education truly distinguished TCA from much of the industry
and weighed heavily on our consideration of the educational nature of TCA's activities,

I appreciate your attention to this matter. As a person who, like you, has seen the
unfortunate abuses of the credit counseling industry, I sincerely hope that you will do
your utmost to ensure that TCA has the benefit of a fair and comprehensive review of all
of its activities. I have little doubt that upon a thorough review of all of the facts that

you too will see that TCA is an ethical organization committed to the provision of

financial education through its counseling and development activities.

Feel free to contact me at (202) 608-6054 if I may provide any additional assistance in
this matter.

Best regards,

Steven Grov'es
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VENABLE„, 575 SEVENTH STREET NW WASHINGTON, DC 20004

T 202.344 4000 F 202.344,8300 wwwVenable.corn

Geort,c E, Constnntine, ill 2C2 344-4790 t,econstnntineQnvennttle.corn

. September 10, 2010

VIA'OVERNIGHT MAIL

Mr. John Wong
Appeals Officer
Internal Revenue Service
300 North Los Angeles Street
MS LA-.8000,'Room 3054
Los Angeles, CA 90012

RE: T ake Charge America (EIN: 86-0593598)
Request'for Technical Advice Relief under Code $ 7805(b)
Forms 990 for Tax Years ended 30-June-2002 throu' h 30-June-2004

Dear Mr. %ong:

On behalf of Take Charge America ("TCA"), we hereby request technical advice
relief under $ 7805(b) of the Internal Revenue Code of 1986, as amended (" Code" ), to
l imit the retroactive application, of the proposed revocation of TCA's status as a tax 
exempt organization under Code $ 501(c)(3).

The letter fiom the Internal Revenue Service ("IRS" or "the Service" ), dated
November 2, 2005 (" Proposed Revocation" ), proposed the revocation of TCA's tax 

. exempt status. An Appeals Protest, dated January 6, 2006, was filed and'is currently
pending. The November 2, 2005 letter, together with'the accompanying documents, are .
collectively referred to as the "Proposed Revocation Letter" and are attached as Exhibit
A.

The Revenue Agent's Report and 30-day letter, 'dated November 2, 2005, did not

identify any proposed effective date of revocation. See IRM 4.75.13:5.3 ~et se „.accord,
1982 EO CPE Text Topic M '("Procedures in Issuing Adverse Status Letters" ). The
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VENABLE„,
Take Charge America

Request for Ii 7805(b) Relief
Page 2

revenue agent thus failed to complete the Proposed Revocation, and failed to
i

communicate a competent 30-day letter to TCA.

Without waiving for trial any arguments regarding the impact of this failure by
Exaininations, for purposes of this request for relief TCA will proceed as if the IRS
recommended that the revocation of TCA's exempt status be retroactive, and that the date
proposed was the first day of the first year under audit for TCA.

I.
STATEMENT OF FACTS

'A. Tax ia .er Information

The taxpayer is located at 20620 North 19'" Avenue, Phoenix, AZ 85027-3585,
and its telephone number is (623) 266-6100. T h e t axpayer's federal taxpayer.
identification number is 86-0593598. The taxpayer. files Forms 990 on the basis of a
fiscal year end of June 30 and uses the accrual method of accounting, The tavpayer is
subject to the examination jurisdiction of IRS Service Center, Ogden, UT 84201-0027.

B, Relev a nt Facts Re jardin i TCA's Formation and Initial 0 e rations

TCA was incorporated on November 18, 1987 as an Ar izona non-profit
corporation under the name of Credit Counselors of America, inc. TCA's articles of
incorporation were amended on August 2, 2000 for the purpose of changing'its name to
Take Charge America.

TCA submitted a Form 1023, Application for Recognition of Exemption (" Form
.1023"), which was received by the Service on October 3, 1988. The review of TCA's
Form 1023 was unique in that it took more than two years and required a substantial
review of many of TCA's activities. Throughout the application process, TCA disclosed '
far more information about its activities than most other tax-exempt organizations are
required to d isclose under similar circumstances — approximately 800 pages of
supplemental information about '1'CA's mission, its counselors, its activities, its revenue
streams, and its relationships with other entities, As such, the description of TCA's

' Both Appeals Officers agreed that Examinations had failed to set the proposed effective date of
revocation, and the second Appeals Officer confirmed that there was not even a proposed effective date on

a Form 60I8 in the administrative tile. Yet Appeals failed to return the file to Examinations so that
Examinations would complete the Proposed Revocation within the applicable statutes of limitation as
extended by Examinations and TCA. TCA has been forced into the position of seeking Code.) 7805(b)
relief from a recommendation that was never in fact made.
' The Service has alternately provided to TCA iwo separate versions of the Form 1023, one of which
includes substantial internal notations fi'om the reviewing agent and others demonstrating ihe Service's
rationale for supporting TCA's g 501(c)(3) status. The Service has informed TCA that such internal notes
are not part of the organization's official 1 023 file, despite the fact that the Revenue Agent attached
portions of these notes as an evhibit to the Proposed Revocation. Nevertheless, the internal notes giv'e
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VENABLE„, I'ake Charge America

Request for Il 7805(b) Relief
Page 3

organization, operations, and relationships provided in the Form 1023 itself represent only
a small portion of the full scope of TCA's disclosure to the Service, and only a fraction of
the information considered by the Service in connection with its review of TCA's tax
status.

1. Mission

TCA disclosed its mission to the Service by providing a copy of TCA's amended
Articles of Incorporation (" Amended Articles" ) and various responses to requests made
by the Service. Through the information provided to the Service, TCA demonstrated its
mission of providing individualized financial education. As noted in its response to the
Service's June 26, 1989 request for additional information, "Education is the true key to
solving the problems related to financial distress and the over use of easily obtained
credit."

2. Activities

TCA informed the Service that, to accomplish TCA's mission, it planned to
provide educational budget counseling at no charge, ongoing financial counseling through
administration of its debt management plan ("DMP") program, financial education
presentations, and develop new educational programs and materials through its work with
educational institutions throughout the country.

a, Educational Budget Counseling

As noted in its Second Response, TCA informed the Service that it provides
"financial counseling and guidance at no charge to literally scores of American families

located throughout the United States each and every month."" As explained in response
to the Service's February 22, 1989 request for additional information, TCA's budget
counseling program is "inten'ded to develop sound management and: budgeting practices
for those individuals who have chosen to attempt to manage the re-organizatiori and
distribution of funds to their creditors."

b. DMP Administration

TCA's Form 1023 correspondence, including specifically the Second Response,
makes absolutely clear that the organization would have substantial contacts with
creditors as part of its DMP administration, In fact, TCA's Second Response included a

substantial insight into the Service's reasons for ultimately granting recognition and, as such, will be
referenced 'herein,
' TCA Response dated July 14, 1989 (" Second Response") at page 7.

Second Response at 1,
' TCA Response dated May 15, 1989 (" First Response" ) at page 2.
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VENABLE„,
Take Charge America

Request for $ 7805(b) Relief
Page 4

14-page attachment that listed approximately 700 creditors with whom TCA worked at
the time of its application; one of these creditors was the Internal Revenue Service.

TCA made no secret of its plans to administer a DMP program as a substantial
part of its activities, For example, page 6 of TCA's Second Response states as follows:
"Credit Counselors engages in the hands-on management of client funds and, in fact,
oversees the distribution of payments to creditors through the mechanism of an
administered trust." Moreover, TCA demonstrated its intent to charge a fee for its
administration of the DMP program through the detailed description of its "existing user
fee structure for debt management services" in its Second Response.

Not only did TCA explain to the Service its intent to administer a DMP program
and its intent to charge a reasonable fee for such services, TCA indicated that it expected
the administration of such programs to comprise a substantial portion of its activities. In
its Second Response, TCA stated that "there are a large number of' families and
individuals who are utiliiing our debt management program." In this response, TCA
went on to explain that prior to its tax period ended June 30, 1989, TCA never received
less than 50% of its total revenue from the fees assessed for administration of its DMP
program. A true demonstration of the substantial nature of TCA's DMP program can be
seen in the attachments to its Third Response, which included financial statements for the
tax period ended June 30, 1989 and for the month ended February 28, 1990. The

statement of revenues on page 1 of the June 1989 financial statements discloses that 100%
of TCA's revenue during that period was from administration of its DMP program.
Similarly, the profit and loss statement in the February 1990 financial statements
demonstrate that approximately 99% of TCA's total year-to-date revenue was derived
from its DMP program. Thus, through explanation and demonstration, TCA provided the
Service with information regarding its intent to provide DMP services and the scope of
such services.

c. Educational Presentations

TCA's Form 1023 filing and the subsequent back-and-forth correspondence with
the Service make clear that TCA at all times had a goal of accomplishing additional
education outside of the one-on-one counseling and DMP administration. Pages 6 and 7
of the Second Response detail the educational plans of the organization, including plans
to establish a program in connection with the Department of Economics of Montana State
University and the Krannert Graduate School of Business at Purdue University, It should
be noted that the planned program discussed in the Form 1023 over time developed into
the Take Charge America Institute. TCA provided an additional explanation of these

Second Response at 4.
' Second Response at l.

Second Response at ].
' It is notable that while this information was relevant to the Service's initial determination regarding its
recognition of TCA's tax-exempt status, these programs were expressly ignored by the Service during its
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VENABLE„,
Take Charge America

Request for $ 7805(b) Relief
Page 5

programs in its third' and fourth" responses to requests for additional informatio'n from
the Service. Additionally, to supplement its own explanation, TCA's Third Response and
Fourth Response each included an attached letter from Montana State University
professors Robert A. Fellenz and Gary J. Conti ("MSU Letter" ).'

3. Revenue streams

In response to Part III, question 1 of its Form 1023, TCA disclosed that its primary
sources of revenue would be from "User fees" and "Private donations." This response
was explained by supplemental information provided to the Service throughout the
extended review of the TCA Form 1023.

In its First Response, TCA explained that it "does assess a small user fee to those
debtors who utilize [TCA'sj services for the purpose of making distributions of funds to
certain creditors."' In its Second Response, TCA provided additional information about
its user fee explaining that, though approximately 10% of the clients paid no fees for
TCA's DMP services, most individuals enrolled in the DMP program paid a service fee
based on their number of creditors. On page 4 of the Second Response, TCA explained
that individuals with fewer than eight creditors generally paid $10 each month;
individuals with more than 7 and fewer than 16 creditors generally paid $20 per month;
and individual with more than 15, creditors generally paid $30 per month. Additionally,
the financial information attached to TCA's Third Response deinonstrated that the
cumulative amount of '1CA revenue derived from fees for administration of its DMP
program comprised approximately 50% of TCA's total revenue.

TCA explained the use of the term "private donations" in.its Second Respon'se.
On page 3 of its Second Response, TCA explained that a substantial portion of its revenue
was comprised of voluntary contributions made by creditors of individuals enrolled in the

later examination of' TCA. On page 38 of the Proposed Revocai,ion, the Service noted that TCA made a
commitment to endow the University of Arizona $10 million for the development of the Take Charge
America Institute, an academic center for the research and development of consumer financial education
programs. tn addition to the contributions made to the University, of Arizona, on page 39 of the Proposed
Revocation, the Service noted that TCA made a $75,000'grant to the Montana State University to support
the Family l.inancial Literacy Project ("FFLP"), though this is somewhat misleading as 'I'CA made
cumulative contributions of $500,000 to MSU for the FFLP. However, the Service refused to consider
such grants used to develop additional educational programs, or TCA's substantial direct involvement: in
these programs, in making a cletermination about TCA's educational activities, characterizing these efforts
as the "activities of other organizations, not TCA," Had these grant program initiatives been properly
characterized as activities of TCA, it is likely that the Service's conclusion as to whether TCA was engaged
in the provision of educational programs would have been different, as the Service itself noted that "['i]f
some of the educational grants that 'I"CA makes could be attributed to TCA activities, we could ce>tainly
answer this in the affirmative."

' '1'CA Response dated April 20, 1990 (" Third Response" ) at page 2,
" TCA Response dated July 20, 1990 ("Foui' Response" ) at page 2.
" MSU Letter dated April 10, 1990.
" First Response at I.
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'ItEX+LE„, 1 ake Charge America
Request for Il 7805(b) Relief

Page 6

TCA DMP program, commonly referred to as "fair share," To provide context for its
explanation, TCA attached a list of 700. creditors, many of which niade fair share
payments to TCA. Not only was I CA clear about its receipt of fair share revenue, TCA
informed the Service that such payments comprised a substantial portion of its total
revenue.

Further, TCA informed the Service in its Third Response that, as of April 26,
'

1990, "contributions received from donors, primarily consisting of creditors participating
in [TCA's] budget management. programs" represented more than half of TCA's total
revenue.'" This statement was supported by the financial statements attached to the Third
Response.

Finally, in a letter from its legal counsel, Ronald L. Junck, TCA disclosed that a
significant benefit of being recognized as exempt: by the Service would be the eligibility
for additional fair share. In a letter requesting expedited processing of the TCA Forin
1023, Mr. Junck stated that the extended review process was creating financial difficulties
for TCA because "major contributions from some financial institutions and creditors
remain unavailable to [TCA] until IRS approval of its exemption application."'

4. Relationships

The Form 1023 correspondence shows clear disclosure from TCA that it had
engaged in transactions with companies controlled by TCA Executive Director and Board
Member, Michael Hall, In the financial statements attached to the Third Response, Note
7, "Related Party Transaction," on page 6, clearly indicates that TCA incurred more than
$10,000 in expenses to lease space from American Financial Services which was "owned
by one of [TCA's] officers." Additionally, in its Second Response, TCA disclosed that
TCA Executive Director and Board Member, M ichael Hall , was the President of

i6American Financial Services.

In its Fourth Response, TCA disclosed another relationship wi'th a related party
when it informed the Service that TCA was leasing hardware and software from Michael
A. Hall, Inc., owned by TCA Executive Director and Board member, Michael A. Hall.'
In addition to informing the Service o'f this relationship, TCA informed the Service of the
terms of the agreement and identities of the parties by providing a copy of the software
lease agreement between. Michael A. Hall, Inc. and TCA as an attachment to the Fourth
Response.

" Third Response at 2.
" Letter from Ronald L, Junck to Charles R. Gillette dated September 10, 1990 ("Junck Letter" ) at 1,
' Second Response ai 2.
" Fou>1h Response at 1.
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C. The S ervice's Examination and Pro osed Revocation

In 2004, '1'CA received an audit notification letter from the Service indicating that
the Service intended to conduct an examination of TCA's tax year ended on June 30,
2002. Upon completion of its examination,' which encompassed an expansion of the
scope 'such that TCA's tax years ended June 30, 2003 and June 30, 2004 were also made

part of the examination, the Service issued the Proposed Revocation Letter, dated
November 2, 2005, apparently intending to assert a retroactive revocation of TCA's tax 

is
exempt status.

In the Proposed Revocation Letter the Service raised four issues; (I) whether
TCA was engaged primarily in activities' that accomplish an exempt purpose; (2) whether
more than an insubstantial part of TCA's activities were in furtherance of a non-exempt
purpose; (3) whether TCA was operated for a p'rivate benefit rather than for the public
interest; and (4) whether TCA was operated for private inurement.l9

1. Whether TCA was operated exclusively for exempt purposes.

The Service asserted the following factors as the bases for its determination that
TCA was not exclusively operated for the purpose of providing educational counseling:

a. TCA provided its counselors with insufficient education and training;

b. TCA counselors were traint:d to enroll individuals in DMPs;

c. TCA engaged in an insubstantial amount of educational programming; and

d. TCA's revenue was almost exclusively derived. from its DMP activities and
not from contributions from the public.

2; Whether a more than insubstantial part of TCA's activities furthered a non 

exempt purpose.

The Serv'ice determined that more than an insubstantial ainount. of TCA's
activities furthered non'-exempt purposes based on the following factors:

" TCA has documented extensively obvious instances of misrepresentations and bias contained in the
Proposed Revoc'ation Lettel' and subsequent cor'respondence related to the proposed revocation and has

provided such documentation' to l RS Appeals Division. IRS Appeals officials have dec! ined to state
- wlicther it considers some or all of the assertions contained in the Proposed Revocation Letter to be valid,
Although addressing these facts is beyond the scope of this request for relief, it is shameful that the Service
has known of these flagrant and objectively undeniable falsehoods by its Revenue Agent for almost five
years, and has done nothing about them.
"The Service, in its rebuttal, conceded that it no longer would pursue private'inurement as a basis for
revocation. As such, we will not discuss it further in this request for relief.
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a. TCA was engaged in the "sale" of DMPs;

b, TCA's activities benefited the creditors of individuals enrolled in its DMP
program;

c, TCA received and paid for services from Walking Eagle Communications,
Inc. {"WEC"), an entity which employed TCA President, Mike Hall; and

d. Due to TCA's tax exempt status, it was exempt from the requirements of the
Credit Repair Organizations Act ("CROA") and was eligible to receive "fair
share" payments from creditors.

3. %whether TCA was operated for the purpose of serving a private benefit.

The Service. based its position regarding private benefit on its determination
regarding whether TCA was operated for a s ubstantially non-exempt purpose.
Specifically, the Service based its position on its determination that;

a. TCA's activities generally benefited the creditors of individuals enrolled in its
DMP program and specifically benefitted MBNA, a creditor of individuals
enrolled in TCA's DMP program; and

b. TCA's activities benefitted the family of TCA President, Mike Hall.

II.
RELIEF RE .UESTED

In accordance with Section 19.02 of Rev, Proc. 2010-5, 2010-1 I.R.B, 165, TCA
respectfu'lly requests the following relief pursuant to Code $ 7805(b) and Treas, Reg. )
601.201.: the proposed revocation of exempt status, if sustained, should be made on a
prospective basis and should not be applied retroactively to July 1, 2001.

III.
STATEMENT OF LAW

Section 7805(b) describes the circumstances under which the Service may
exercise its authority to give retroactive effect to Treasury Regulations. Section
7805(b)(8) of the Code permits the Secretary of the Treasury to "prescribe the extent, if
any, to which any ruling.. . relating to the internal revenue laws shall be applied without
retroactive effect."' Generally, if the Service revokes or modifies a ruling, the revocation

" Code ti 7805(b)(8).
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or modification applies retroactively "unless the Commissioner or his delegate exercises
the discretionary authority under I) 7805(b) of the Code to limit the retroactive effect of
the revocation or modification." '

Through regulations and other procedural rules, the Service has set out the manner
in which this "discretionary authority" may,be exercised when an organization faces the
loss of its tax-exempt status. Revocation or modification of a determination letter "will
ordinarily take place no later than the time at which the organization received notice that
its exemption ruling or determination letter might be revoked or modified." Absent rare>'>2

or unusual circumstances, the Service may revoke exempt status retroactively only if an
organization has "omitted or misstated a material fact" or "operated in a manner
materially different from that originally represented" in its application for tax-exempt
status.

Although the Service requires its agents to demonstrate these "material"

differences before it will give retroactive effect to the loss of tax-exempt status, the
Service has not explicitly defined the term "material" in this context. Other sources
suggest, however, that the diffe'rence's must be relatively substantial — not necessarily
dispositive, but "material" enough to significantly impact the Service's overall analysis of
an organization's qualification as exempt.25

The courts have long recognized that $ 7805(b) grants the Service broad discretion
in the retroactive application of its rulings, and that determinationsmade under $ 7805(b)
are subject to reversal only for an abuse of discretion, The courts have also ruled that
the Service abuses its discretion where it retroactively revokes exempt status without
adhering to its own rules and regulations. In effect, the Service has already exercised its27

authority under $ 7805(b)(8) to limit the instances in which revocation of exempt status
may be applied with retroactive effect.

" Code g 601.201(1)(1),
' See Id. "The manner in which the Commissioner or his delegate generally will exercise this authority is

set forth in this section." Id.
' Id. ) 601.201(n)(6)(i).

24 Id. The Treasury Regulations provide another basis for retroactive revocation applicable only to
organizations exempt under Code ) 503, That provision is outside the scope of this analysis.
"See, e.g., Commissioner v, Estate of Otis C, Hubert, Deceased, Cd'cSSovera>z Trust Co. (Georgia) N.A.,
Co-I:xecutor, 520 U,S. 93 (1997).
"Automobile Club of Michiga>z v. Commissioner, 353 U,S, 180, 184 (1957).

Democratic Leadership Council, inc. v. US, 101 AFTR 2d 2008-1597 (April 4, 2008) (retroactive
revocation of tax-exempt status was an abuse of discretion where it violated Treas'. Reg. g 601,201);
l3uzze(ta Construction Co> p, v, Commissioner, 92 TC 641 (March 27, 1989) (commissioner's failure to
strictly abide by its own regulations, which limit retroactive revocation of a ruling, amounts to an abuse of
discretion); Thomas G. Farta Corporation v. US., 39 AFTR 2d 77-1682 (February 2, 1977) (retroactive
revocation is a clear abuse of discretion where it is a violation of the Service's own procedural rules),
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A. Ret r oactive Revocation is Only Permitted if the Service Demonstrates

a Material Misstatement of Fact or a Ma'ferial Difference in Operation

As noted, the Service's regulations operate to make retroactive revocation of
exempt status the exception, not the rule. According to. Treasury Regulation
601,201(n)(6)(i), revocation or modification of exempt status "will ordinarily take effect
no later than the time at which the organization received written notice that its exemption
ruling or determination letter might be revoked or modified." Except in instances of»28

fraud, the Service must specify its grounds for retroactive revocation or modification
29when providing notice to the taxpayer.

The regulations further provide that the Service may retroactively revoke or
modify a determination letter only if "the organization omitted or misstated a material
fact" or "operated in a manner materially different from that originally represented."
Thus, if the Service cannot demonstrate either (I) a material misstatement of fact or (2) a
material departure from the organization's approved exempt activities, then it may revoke
or modify the organization's exempt status prospectively, but it may not apply its decision
retroactively.

Revenue Procedure 2010-4 sets out the procedures that agents of the Service must
follow when implementing the regulation: "[e]xcept in rare and unusual circumstances,"
the revocation of a determination letter will not be applied retroactively, provided that (1)
there has been no misstatement of material facts, (2) the facts at the time of the
transaction are not materially different from the facts on which the determination letter
was based, (3) there has been no change in applicable law, and (4) the taxpayer acted in
good faith in relying on the determination letter. '

An important corollary to this rule emerges. Where the Service grants tax-exempt

status based on the facts provided by an organization in its exemption application and tlte
organization substantially complies with such facts, retroactive revocation is never
appropriate.' A f ter all, the Service considers all of the information material to the
question of exempt status before it issues an initial determination letter. If none of' the
original facts have changed and the organization continues to operate within the same
basic framework, then there are no material discrepancies to form the basis for a
retroactive revocation. In su c h i nstances, revocation should only be applied
prospectively,

1 ress, Regs. ) 601.201(n)(6)(i).
" Rev. Proc. 2010-5, $ 18,06.
' Treas. Regs. g 601.201(n)(6)(i). A third ground for retroactive revocation exists for organizations
recognized as exempt under 26 U.S.C. Ii 503 that "engage in a prohibited transaction." Id.
" Rev. Proc. 2010-4, g 13.05. The Revenue Procedure provides a fifth requirement that is applicable only
to letter rulings: "the letter ruling was originally issued of a proposed transaction,"See Rev, Proc„2010-5, g
18.06,

See, e.g. Democralic Leadership Council, supra note 8; IRM g 4.75.13.5.3.2(3).
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In Democratic l.eadership Council, Inc, v,. U.S., the court reversed a retroactive
revocation of exempt status where the Service's decision was based on facts that were
either explicitly disclosed on or could have been reasonably inferred from the Democratic
Leadership Council's (the "DLC's") exemption application. Specifically, the Service
"relied on the DLC's originally disclosed connections to the Democratic Party to
con'elude that the DLC had rendered an impermissible level of private benefit."
Moreover, "the DLC's application 'hints al whar became clear'" in the years under
examination — namely, that the DLC would be closely aligned with the Democratic
Party. T he court reasoned that, because the Service should have reasonably inferred
such activities from the original application, it had failed to specify a material change in
facts or circumstances.

In a slightly different iteration of the same rules, the Internal Revenue Manual
describes three situations in'which retroactive revocation of exempt status might be
appropriate. First, "[i]f the facts show that the original ruling or determination letter
recognizing exemption was correct. . . bu t a' subsequent change in the facts or law
precludes the organization from continued recognition of the exemption, revocation is
effective as of the beginning of the first taxable year in which the organization alteied its
operations or the law changed." I f the Service can demonstrate a material change in the
operation of an organization, or if the law has changed, then the Service may retroactively
revoke the organization's tax-exempt status in each year since the change took place.

Second, if " the organization was never, in fact, entitled to recognition of
exemption. .. because of an omission or misstatement of material facts by the applicant
organization," revocation applies retroactively to the organization's first taxable year.
This type of case requires the Service to demonstrate an omission or misstatement of
material fact.

Third, "[i]f recognition of exemption was erroneous because of a misinterpretation
of the applicable law by. the Service which caused the organization to rely on i ts
exeinption letter," then the examiner should recommend relief under $ 7805(b). In this
instance, prospective revocation or modification of tax-exempt status may be warranted 
but the Manual prohibits the Service from giving retroactive effect to any such revocation
or modification.

In sum, the Service has prescribed regulations and procedural rules that preclude it
from retroactively revoking tax-exempt status where it has granted such status to an

'" i)emocraiic Leada>ishipCounsel, supra note 8, at Ii 1I.B.2.
"Id,

h R.M, ) 4.75,13.5.3.2(1),
Id. ti 4.75.13.5.3.2(2).

' Id. Ii 4.75.13.5.3.2(3).
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organization that materially complied with the facts that it had explicitly stated or that
could be reasonably inferred from its exemption application.

B. Onl y Significant and Substantial Changes are Sufficiently "Material"

to Provide the Basis for Retroactive Revocation

Despite. the requirement in Treasury Regulation $ 601,201(n)(6)(i)'that a factual or
operational discrepancy'must be "material" in order to warrant retroactive effect of a
revocation or modification of tax-exempt status, the Service has not explicitly defined the
term "material."" In ot her words, the Treasury Regulations do not explain how
important a fact must be before it is "material" to either an initial determination of tax 

. exempt status or a decision to revoke that status retroactively. Organizations change over.
.time — and not every change should jeopardize the organization's exemption. Several
recent cases suggest that such changes must have a substantial impact on the Service's
overall analysis before they constitute the "material facts" or "material differences in
operation" that may form the basis for a retroactive revocation under Treasury Regulation
$ 601.201(n)(6)(i).

Commissioner v. Estate of Hubert is one of few recent cases before the U,S.
Supreme Court to develop the term "material" with respect to the Internal Revenue
Code. In Estate of Hubert, the Court considered the meaning of Treasury Regulation $
20.2056(b)-4(a), which states, in pertinent part:

In determining the value of the interest in property passing to the spouse,
account must be taken of the effect of any material limitations upon her
right to income from the property.

The Court found the term "material" to depend on the facts, circumstances, and dollar
amounts in question — but explicitly noted that not every limitation on income is a
"material" limitation. ' I n f act, the Court specifically rejected a "test of' [purelyj
quantitative materiality" a n d a "more expansive meaning of 'material,'" such as
"relevant or consequential." T h e Court had, in effect, defined. the term "material" as
"something in excess of 'substantial.'"> s~44

In an earlier case dealing with the law of corporations, the Court framed the
"materiality" of an omitted fact in terms of "a substantial likelihood that a reasonable

' See 1reas. Regs. Ii 601,201(n)(6)(i).
"Commissioner v. Estate of Oiis C. Hubert, Deceased, C&S Soveran Trust Co. (Georgia) N.A., Co 
Executor, 520 U.S. 93 (1997).
'" Treas. Regs, Ii 20.2056(b)-4(a) (1996) (emphasis added).
' Estate of Hubert, supra note 31, at 105,

" Id. at 122 (O'Conno'r, J,, concurring),
"" fct. at 128 (Scalia, J., dissenting).
'" /d. at 133.
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shareholder would consider it important in deciding how to vote.""' "Put another way,"
thc Court stated, "there must be a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as having signif icantly altered

the 'total mix' of information made available,"))46

Applied to Treasury Regulation g 601.201(n)(6)(i), these cases require the Service
to demonstrate a substantial and significant misstatement or omission of fact or change in
circumstances in order to justify a retroactive revocation. A misstatement or omission of
fact in an application for exemption is "material" if there is a substantial likelihood that
the Service would consider it important before issuing a favorable determination.
Similarly, a "material" change in the operation of an organization is a change that
significantly alters the analysis of an existing exemption.

"Material" does'not necessarily mean "dispositive" — i.e., a fact or operational
change can be "material" without deciding exempt status one way or the other.
Moreover, a determination of whether or not.a fact or operational change is "material"
will likely'depend on the context of a particular case. Still, a misstatement or omission of.
fact or change in circumstances must be considerably important to the overall analysis of
exempt status in order to be "material" for the purposes of a retroactive revocation.

In the context of an organization's application for tax-exempt status, facts that are
material appear to be facts that demonstrate eligibility for tax-exempt status. To qualify

' as tax exemptunder $ 501(c)(3), an organization must be both organized and operated
exclusively for one o r m ore charitable purposes (respectively known as the
"organizational test" and "operational test")."' U n der the organizational test, an'
organization's governing documents must limit its activities and dedicate its assets to
exempt purposes. U nd e r t h e operational test, an organization must refrain f rom

48

participating in political campaigns, restrict its lobbying activities, ensure that its assets
and earnings do not unjustly enrich group insiders, and engage only in an insubstantial
amount of non-exempt activity. Any f act relevant to these tests may be "material" to an49

applicant's tax-exempt status.

In general, the Service has already determined the type of information that it
considers "material" for purposes of determining tax-exempt status as demonstrated by
the information requested on the Form 1023, Application for recognitionof Exemption
Under Section 501(c)(3) of the 1ntevnal Revenue Code. To the extent that the Service did
not request information on the Form 1023, it is presumably immaterial for purposes of
making a determination regarding tax-exempt status under Code $ 5 0 1(c)(3).
Furlhermore, if the Service grants exempt status without requesting additional

TSC Indus, Inc. v. tVortlnvay, Inc., 426 U.S. 438, 449 (1976) (emphasis added).
"' Id, (emphasis added),

.

" Code tI 501(c)(3).
'" Treas. Regs. Il 1.501(c)(3)-I(a)(2)(b).
"' Treas. Regs. ss 1.501(c)(3)-1(a)(2)(c),
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information pertaining to any rnatter that has been explicitly or implicitly disclosed on the
Form 1023, then the mere fact that the Service granted tax-exempt status evinces that
such information was not material to the Service's determination.

Moreover, as made clear in Democratic Leadership Council, supra, the onus is on
the Service to thoroughly. consider the materiality of all facts presented in the exemption
application, including those that may be reasonably inferred therefrom, in determining
whether an organization meets the organizational and operational tests. Although the
Service is free to change its mind regarding whether such facts should warrant exempt
status, it may not punish a tax-exempt organization by retroactively revoking tax-exempt
status where the organization operated in a manner that substantially complied with the
statements made in the exemption application. To do so would amount to an abuse of
discretion and a violation of due process in light of the Service's failure to adhere to the
Treasury Regulations and its own procedural rules.

C. T he S e r vice Must Comply wi th its Own Rules for the Retroactive

Application of Regulations and Rulings

In general, Code $ 7805(b) grants the Service the discretion to give retroactive
effect to its regulations and rulings. Under $ '7805(b)(8), the Secretary was given the
authority to prescribe the extent, if any, to which a decision will be applied "without
retroactive effect."' T h e Service exercised its discretion when it enacted Treasury
Regulation $ 601.201(n)(6)(i). Because this regulation is a rule that adheres to the notice
and comment requirements of the Administrative Procedures Act, it has the force of
law; Thu s , the Service may not disregard its own regulations on the premise that it hasst

broad discretion under $ 7805(b).

Indeed, although the courts have recognized that the Service's decisions under

Code $ 7805(b) are entitled to deference, the Service's failure to adhere to its own rules
and regulations when making such determinations constitutes an abuse of discretion.'
"[W]hen a taxpayer has put substantial good faith reliance upon an IRS determination of
its tax position and when a retroactive revocation of that determination will produce an
i nordinate adverse effect, the Commissioner's failure to abide strictly by h i s o w n
regulations limiting retroactive revocation of a favorable ruling amounts to an abuse of
discretion."' So long as the Service has rules limiting the retroactive revocation of tax 
exempt status, it may not base its decisions to revoke retroactively on$ 7805(b) alone,

'" Code tl 7805(b)(3).
' See, e,g., Lstate of Gerson v. Comm 'r, 507 F,3d 435, 438 (6th Cir. 2007) (noting that Treasury

regulations are legally binding on taxpayers); Bankers Life dc Cas. Co. v. US., 142 F,3d 973, 979 (7th Cir.
1998) (noting that both specific and general authority Treasury regulations have the force of law).
"Automobile Club of Michigon, supru note 2,
' Buzzeua Construction Corp. v. Commissioner, 92 TC at 651 (March 27, 1989) (quoting I.'ansons, Inc, v.
Comm 'r, 622 F.2d at 778 (5th Cir. 1980)).

From Arti
cle at G

etO
utO

fDebt.o
rg



Take Charge America
Request for $ 7805(b) Relief

Page l5

In Democratic Leadership Council, Inc. v, US., the court applied this reasoning to
overturn a retroactive revocation of tax-exempt status. "The IRS inay prospectively

revoke an organization's tax-exempt status upon a determination that the organization no
longer qualifies as exempt. . . . %h en the IRS seeks to revoke tax-exempt status
retroactively, however, i t f aces certain restrictions," Treasury Regulatioh
601.201(n)(6)(i) "limits the Commissioner's discretion to revoke retroactively a favorable
ruling on exempt status," Although the Service argued that the DLC did not primarily
serve the public interest, "the IRS failed to specify material changes in the DLC's
operation as a basis for the [retroactive] revocation." Thus, "the IRS abused its

discretion by retroactively revoking the exempt status it originally granted to the DLC."
The 'coutt reversed the Service's decision; "It may be that the DLC is unworthy of
501(c)(4) status. But the Governinent gave it that status and cannot retroactively revoke it
in these circumstances."

In sum, the Service abuses its discretion and violates due process whenever it fails
to adhere to its own regulations and rules, particularly final Treasury Regulations that
have the force of law. Accordingly, the Service must adhere to the requirements of
Treasury Regulation $ 601.201(n)(6)(i), which limits the instances in which the Service
may retroactively revoke or modify tax-exempt status.

IV.
ANALYSIS

Retroactive revocation of TCA's tax-exempt status is an abuse of discretion by the
Service because, as a threshold rnatter, the Service's examinations function has not
specifically recommended retroactive revocation. As noted above, neither the Proposed
Revocation. nor any affiliated documents provided to TCA reference any effective date to
the recommended revocation,

Even if one were to assume, arguendo, that the failure to specify the retroactive
nature of the revocation does not constitute an abuse of discretion, there. are multiple other
bases for demonstrating that a retroactive revocation would constitute an abuse of
discretion. Specifically: (1) the Service failed to meet the requirements of applicable
freasury Regulations, revenue procedures, and the case law when it retroactively applied
TCA's revocation; (2) the Service failed to limit the retroactive effect of the revocation to

" 10 l AFTR 2d 2008- l 597 (April 4, 2008).
"!d, at $ II.A.3. (internal citations omitted),
' Id. at )11.8,2,
s~ Id

Id. at $ lll.
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the date on which the determination letter was revoked; and (3) the notice provided to
TCA failed to provide the reason why revocation was being applied retroactively.

59

A. The Se r v ice Abused its Discretion When It F a i led to Adhere to the

Re uirements of A ' licable Law in Retroactivel ' Revokin TCA's Tax-Exem t
Status.

The case law, regulations, and revenue procedures all refer to the same standards
in determining whether a revocation should be applied retroactively. None of the grounds
for a retroactive revocation are present here. In accordance with Section 19.04 of Rev.
Proc. 2010-5, we provide the following information;

1. The organization did not omit or misstate a material fact.

The Service would be hard-pressed to find a more fully developed sct of facts
provided to it during the application for recognition of exetnpt status process, TCA
provided detailed responses to numerous questions over the application review process
that spanned more than two years. The detailed responses made quite clear that TCA's
m ain activities would i nclude: (a) i ndividualized budget counseling, (b) t h e
administration of DMPs, and (c) public education and outreach. Further, the Service was
aware of the existence of transactions between the organization's managers and TCA
and approved the application notwithstanding the existence of those transactions.

2. The facts during the examination period are not materially different from
the facts upon which the Determination Letter was based.

The facts regarding TCA's activities during the examination period are not
materially different from those upon which the Service relied when issuing TCA's
Determination Letter. Moreover, many of the facts upon which the Service bases the
proposed revocation are either explicitly disclosed or implied by the information provided

. in TCA's Form 1023. These facts were known and considered by the Service when it
granted tax-exempt status to TCA. Finally, to the extent that TCA's operations have
undergone changes in the p'eriods subsequent to f i l ing the Form 1023 and the
examination, the changes have been made to improve the quality of exempt educational
programming provided by TCA.

' Note that TCA does not agree with or consent to the Service's position stated in the Proposed Revocation
Letter. However, due to the limited scope of a request for relief under Code Ii 7805(b), the discussion
provided in this request is solely focused on the retroactivity of the Service's proposed determination and
not the merits of the proposed revocation itself. As such, irrespective of TCA's disagreement with the
Service's position, this request is made on the premise that each of the Service's positions is a tenable basis
for revocation of TCA's tax-exempt status,
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The proposed revocation of TCA's tax-exempt status is based on the Service's
determination that: (i) TCA was not operated exclusively for an exempt purpose; (ii) more
than an insubstantial part of l CA 's activities were in furtherance of a non-exempt
purpose; and (iii) TCA's activities served a private benefit rather than public benefits,

a, Whe t her TCA was operated exclusively for exempt purposes.

As noted above, one of the Service's bases for the proposed revocation of TCA's
tax exempt status was its assertion that TCA was not operated exclusively for an exempt
purpose, The Service, after reviewing even extremely detailed information in connection
with TCA's Form 1023, determined that TCA was, in fact, operated for tax-exempt
purposes. As TCA's activities are even more education-focused now than they were at
the time of its application for recognition of tax-exempt status, it continues to be operated
exclusively for tax-exempt purposes.

i. The Service stated that TCA provided its counselors with
insufficient education.

The substantial administrative record, including several letters from the Service
requesting additional infotmation from TCA, includes scant discussion of TCA's
counselor training program. In fact, during the more than two years the Service reviewed
the TCA Form 1023, the Service did not make a single request for information specific to
TCA's counselor education or training. Further, the Service itself indicated that TCA's
counselor training program was immaterial to its determination.

The Proposed Revocation at page 53 referred to an internal, hand-written
memorandum from Charles Gillette (" Gillette Memo" ), the Service employee who
reviewed the TCA Form 1023, and attached the Revenue Agent's transcription of that
memo as Exhibit 18 to the Proposed Revocation. The Gillette Memo explained the
grounds for recognizing TCA as exempt under Code ( 501(c)(3). The Gillette Memo,
which is included in the administrative'record for the Service's examination of TCA, fails
to include any reference to TCA's counselor training program in its discussion of the
bases for the Service's determination.

The Service's failure to specifically request information pertaimng to TCA's
counselor training program at any point during the more than two years spent reviewing
the Form 1023, and the Service's failure to mention its consideration of such training
programs in the Gillette Memo, demonstrate that TCA's counselor training programs
were immaterial, if not completely irrelevant, to the Service's determination.

Moreover, TCA's existing counselor program is not materially different from that
described during the Form 1023 review process. The information that TCA did provide
to the Service about its operations and activities indicated that its counselors would
provide certain specific types of educational financial counseling. A s such, the
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information provided by TCA could be used to infer that TCA would train counselors to
provide such educational counseling. As noted in the Proposed Revocation, TCA
provided a substantial amount of such training. In fact, the TCA training program was
substantial enough to qualify the TCA counselors for college credit at area community
colleges. As such, to the extent. that the scope and substance of the TCA couriselor
training program during the periods under examination differ from the program that can
be inferred from the information in the Form 1023, the level of counseling and training
has improved.

As TCA's counselor training program has not materially changed from the
information disclosed on its Form 1023, this grounds for revocation is insufficient to
warrant retroactive application of the Proposed Revocation. Moreover, even if TCA's
counselor training program had substantially changed from the information disclosed in
the Form 1023, due to the Service's failure to consider this program in makinga
determination about the initial recognition of TCA's tax-exempt status, any changes
would be immaterial. Therefore, this basis for the Service's,proposed revocation of
TCA's tax-exempt status cannot be relied upon to apply such revocation retroactively.

. ii. The Service stated that TCA c ounselors were trained to
enroH individuals in DMPs.

The Service has failed to demonstrate that TCA's counselor training during the
period under examination was materially different from the type of training TCA reported
on its Form 1023. To illustrate the immateriality of the substance of counselor training
sessions, we note that, during TCA's more than two year application process, the Service '
never requested information on the type of training that each counselor received. The
Service granted TCA e x empt s tatus w i thout even r equesting such i n formation.
Moreover, TCA provided the Service with several detailed descriptions of i ts DM P

program, which suggested that '1'CA intended to enroll some individuals into DMPs when
they would not benefit from budgeting alone.

As discussed above, throughout the Service's review of the Form 1023, TCA
repeatedly disclosed, in writing, that it intended to enroll individuals in its DMP program
and administer such program. TCA specifically informed the Service of its intent to
administer a DMP program in its initial Form 1023 dated September 15, 1988; TCA's
First Response dated May 15, 1989; TCA's Second Response dated July 14, 1989; a
letter from attorney Ronald Junck dated March 2, 1990; TCA's Third Response dated
April 20, 1990; TCA's Fourth Response dated July 20„1990; and in the Junck Letter
dated September 10, 1990, 'I hese seven written communications all clearly demonstrate

' TCA's intent to enroll individuals onto its DMP program; therefore, the Service could
have reasonably inferred that TCA would train its employees to do so. With this
information in hand, the Service made its initial determination recognizing TCA as an
organization described in Code ) 501(c)(3). Therefore, the facts developed during the
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examination demonstrate that TCA's counselor training process was no different than the
process explicitly and implicitly described in its Form 1023.

iii. The Service states that TCA engaged in an insubstantial
amount of education.

In the Proposed Revoc'ation Letter,' the Service asserted that TCA engaged in an
insubstantial amount of educational programming, However, the Service's position was
based on its expressly stated decision to refuse to consider a substantial portion of TCA's
educational activities, activities on which the Service relied when initially recognizing
'I'CA as an organization described in Code ) 501(c)(3).

Through the Form 1023 review process, TCA indicated that it would provide
education through individualized budget counseling and DMP administration, having its
employees present educational information to members of the public, disseminating
educational materials, and working with several universities to develop and administer
financial education programsthroughout the country. In the Proposed Revocation, the
Service noted that TCA engaged in each of these disclosed activities however, the
Service decided to d i sregard such activities in making i t s p roposed adverse
determination. In the Proposed Revocation, the Service noted that:

• TCA did enter into relationships with universities for the purpose of furthering.its
educational mission; however, the Service decided to disregard the efforts as the
"activities of other organizations." '

• TCA provided "classes" opert to the public, and TCA employees volunteered to
give educational presentations at public events; however, these activities were
disregarded and not developed because the Service decided that they were "not
worth requiring proof of the educational nature", and the Service "did not feel
responsible to spend the time, as TCA recommends to fully'develop or support
this activity,"

• The Rebuttal notes that TCA created news letters, hired an Educational Director,
sent pre-printed packets of educational materials to all individuals who call TCA,
and made a $10 million grant to the University of Arizona; however,' all of these

60
The Service rebutted TCA's protest of the proposed revocation by a letter dated May 19, 2006

(" Rebuttal" ). On page 15 of the Rebuttal, when explaining why the Service disregarded virtually all of
TCA's educational activities, the Service said, "they are not part of the DMP 'process' which is the primary
activity of TCA," indicating that such activities were irrelevant because "the time and effort of TCA to
further these ancillary activities, does not changed [sic] the fact that the DMP 'process' is their primary
activity." Also, when asked to consider TCA's educational volunteer activities, the Service stated that "we
did not feel responsible to spend the time, as TCA recommends to fully develop or support this activity,"
See Rebuttal, p. 9,
" Proposed Revocation at 100,
" Proposed Revocation at 100-101.
'" Rebuttal at 9.
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activities were ignored because TCA informed the Service that its operations have
not substantially changed,,

• The Proposed Revocation acknowledged that TCA provides budget and DMP
counseling as discussed in its Form 1023.

Essentially, the Service has acknowledged that TCA performed each of the
planned educational activities that TCA described to the Service in the Form 1023
review process. The Service'-s- opinion- of-those-activities has now changed. Therefore,
the Service now bases its proposed revocation of TCA's tax-exempt status upon the very
activities that it used to initially recognize TCA as tax-exempt. In other words, the
Service's Proposed Revocation is based not on a material changes of facts, but on the
Service's change of 'opinion, which is an insufficient ground for retroactively applying
the proposed revocation.

iv. The Service stated that TCA's revenue was almost

exclusively derived from its DMP activities and not from
contributions from the public.

The Service asserts:that TCA's tax-exempt status should be revoked because its
revenue was almost exclusively derived from the combination of administrative fees
charged to individuals. enrolled in DMPs and fair share payments from creditors of
individuals enrolled in DMPs, However, this was clearly disclosed to the Service during
the Form 1023 review process; As discussed above, TCA repeatedly disclosed that its
revenue would be almost entirely derived from its DMP activities going so far as to have
provided the Service with copies of financial statements demonstrating that between 99%
and 100% of TCA's revenue were derived from its DMP program.

Specific examples of disclosures made by TCA in:

Part II, question 2 of its Form 1023;
• Page 1 of the Second Response;
• Page 2 of the Third response;
• TCA's financial statements for the year ended 1989 which demonstrated that

100% of TCA's revenue was derived from the combination of fair share payments
and administrative fees; and
TCA's profit and loss statement for the month ended February 1990, which
demonstrated that more than'98% of revenue was derived from DMPs.

As such, there has been no material change in facts from the information provided
on the Form 1023, Rather, this basis for the Service's proposed revocation is founded
entirely on information provided to the Service during the Form 1023 review process,

Rebuttal Gt I 4.
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Therefore, this ground is insufficient to support the retroactive application of the
proposed revocation.

b. 8'hether a more than insubstantial part of TCA's activities furtliered a non 
exempt purpose.

In support of its determination that more than an insubstantial amount of TCA's
activities furthered non-exempt purposes, the Service cited the following factors: TCA's
administration of DMPs, the relationship with WEC, the incidental benefits provided to
creditors through the administration of its DMP program, and the fact that CROA
provides an exemption that applied to TCA. We analyze each of these factors below.

i. The Service stated that TCA was engaged in the "sale" of
DMPs.

In the Proposed Revocation Letter, the Service found that TCA's administration of
its DMP furthered a substantial non-exempt purpose, However, as discussed above, TCA
fully and repeatedly disclosed in its exemption application that it would enroll individuals

' into DMPs, serve in the ongoing administration of such plans, and that revenue from this
activity would be TCA's primary source of support.

As such, TCA has acted in accordance with the facts upon which the Service
relied in determining that TCA should be recognized as exempt under Code ( 501(c)(3).
Because TCA's activities have remained consistent with what it had disclosed on its Form
1023, retroactive revocation of TCA's exempt status would be an abuse of the Service's
discretion.

ii. WEC

The Service based its proposed adverse determination, in part, on the existence of
the software licensing agreement between TCA and WEC, a corporation owned by TCA
President and Board Member, Michael Hall. As this relationship did not exist at the time
of the Form 1023 review, this was not disclosed on the Form 1023. However, through the
Form 1023 review process, TCA did disclose that it was involved in a nearly identical
software leasing agreement, going so far as to provide the Service with a copy of the
agreement, with Michael A. Hall, Inc., a corporation owned by TCA President and
Board Member, Michael Hall. Thus, while this specific relationship was not disclosed to
the Service, the Service did review a nearly identical relationship for the same services
and between the same parties.

As the WEC relationship presents the Service with a relationship that: is not
materially different from that which the Service reviewed prior to recog'nizing TCA as

' See attachments to TCA's Fourth Response,
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exempt under Code $ 501(c)(3), this relationship does not present a material change in
facts from those disclosed in the Form 1023. As such, this in an insufficient ground upon
which to retroactively apply the proposed revocation,

iii. Creditor benefits

In the Proposed Revocation, the Service determined that TCA maintained an
inappropriate relationship with the creditors of individuals enrolled in the TCA DMP
program, and provided such creditors with a private benefit. Irrespective of the merits of
this position, this ground for revo'cation is insufficient for the retroactive application of
the proposed adverse determination because the Service was aware of such relationships
during the Form 1023 review process.

On page 1 of the First Response, TCA informed the Service that its DMP program
would be used by debtors to pay their creditors. On page 6 of the Second Response, TCA

explained that it "oversees the distribution of payments to creditors through the mechanics
of an administered trust."

In addition to the consistent disclosures regarding TCA's administration of its
DMP program, as discussed above, TCA also disclosed that it would receive fair share
from creditors. Further, the Service demonstrated its knowledge of the relationship in its
request for additional information dated June 26, 1989, in' which it requested detailed
information about payments provided by creditors.

These facts show that the Service was aware of TCA's relationships with
creditors, and that the nature of such relationships was not materially different during the
periods under examination than those disclosed in the Form 1023. As such; this is an
inappropriate grounds for retroactively applying the proposed revocation of TCA's tax 
exempt status.

iv. Due to TCA's tax-exempt status, it was exempt from the
requirements of CROA, and was. eligible to receive fair

share payments from creditors.

CROA places restrictions on the activities of "credit repair organizations," which
are broadly defined to include all for-profit credit counseling organizations. For example,
credit repair organizations subject to CROA are prohibited from receiving any payment
prior to the provision of services. At all times since its enactment, CROA has included an
exemption from its requirements for organizations that are recognized as exempt from
federal income tax under Code $ 501(c)(3).

The Service's arguinent that TCA obtained its tax-exempt status for the purpose of
avoiding CROA is laughable and erroneous. The effective date of CROA is April 1997 
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more than six years after the Service issued TCA's determination letter and nearly nine
years after'1 CA initially filed its Form 1023.

Furthermore, by asserting this position, the Service is making an unsubstantiated
determination about TCA's intent, as well as its ability to see well into the future, with
respect to obtaining tax-exempt status. In order for a credit repair organization to be
exempt from the requirements of CROA, it must first be recognized as exempt under
Code f 501(c)(3), meeting the applicable organizational and operational tests. As a
preliminary matter, this test is objective. Intent of an organization is immaterial, provided
that it is capable of demonstratingthat it meets the objective criteria required of such
organizations,

Indeed, if the Service intends to revoke or withhold Code $ 501(c)(3) status
merely because such status would confer an incidental benefit upon an organization, then
the Service is embarking down a slippery slope. For instance, if the Service revokes Code
$ 501(c)(3) status from an organization simply because it is eligible to be exempt from the
requirements of CROA, then the Service would effectively revoke the tax-exempt status
of all Code $ 501(c)(3) organizations.

Organizations that qualify for Code $ 501(c)(3) status undergo the laborious
exemption application process because of the myriad of incidental benefits that such a
status would confer (e.g., exemption from federal income tax, eligibility for tax-exempt
bonds, eligibility for deductible contributions, and heightened esteem in the community),
In the present situation, the Proposed Revocation Letter discriminatorily singles out one
class of organizations that are otherwise eligible for Code tI 501(c)(3) status, and purports
to make them ineligible for such status because of a single, incidental benefit of the
Service's determination that they qualified for tax-exempt status under Code ( 501(c)(3).
To take such a position is an abuse of discretion, because it undermines a statutory
framework that is condoned by Congress, and because it unjustly discriminates against
otherwise tax-exempt organizations.

Similarly, the Service also based its proposed revocation, in part, on the fact that
TCA could receive fair share payments because of its Code ( 501(c)(3) status. In general,
creditors restrict fair share payments to organizations that are recognized as exempt under

Code $ 501(c)(3). Creditors' policies regarding the types of entities that would be eligible
to receive fair share payments had been in existence long before the Service issued TCA's
Determination I.etter,

1'CA clearly disclosed that it desired recognition of its tax-exempt status to
become eligible for fair share. In the Junck Letter, TCA requested expedited processing
for the express purpose of becoming eligible to receive fair share. As Mr . Junck
explained, it was important for TCA to be recognized as exempt quickly because, "major
contributions from some financial institutions and creditors remain unavailable to ITCAj
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until IRS approval of its exemption application." As such, the Service knew or should
have known that recognition of TCA's tax-exempt status would result in fair share
eligibility.

.Furthermore, the Service's reliance on TCA's ability to receive fair share a's a
basis for retroactive revocation is another. abuse of discretion. The Service is unjustly
discriminating against TCA because of its ability to receive an incidental benefit that

results from its exempt status, and by basing retroactive application of the revocation on
an assumption about TCA's intent to avoid a law that did not exist as of the date on which
it filed its Form 1023.

. The Service chose to recognize TCA as an organization described in Code $
501(c)(3) knowing that such status would provide TCA with certain benefits, including an
exemption from federal income taxes on related income. To the extent that the Service
has changed its position as to whether credit counseling agencies ought to be exempt
under Code ( 501(c)(3), it should not retroactively apply the revocation to TCA. To do so
would amount to an abuse of discretion because it would be inconsistent with existing
case law aiid revenue procedures.

c. O'I zether TCA 's activities served a private benefit rather than public benefits.

The Service failed to prdperly analyze the private benefit issues. It concluded,
impossibly, that TCA's activities provided no public benefit at all. This baseless
conclusion freed it from detailing and quantifying the substantiality of any alleged private
benefits in relation to the public benefits conferred by virtue of TCA's activities. Clearly,
TCA created. substantial public benefit during the years under audit, and the agent's
"short cut" undermines the integrity of his conclusions.

Compounding this lack of objective analysis, the Service of course also failed to
analyze which, if any, of these alleged private benefits supported not only revocation, but
retroactive revocation.

Even if the Service believes that lt can prove private benefit to creditors, any such
benefit would have been identical to the benefit provided to creditors as revealed by TCA
in its 1023 file. TCA disclosed th'at its administration of DMPs would involve sending
client money to the clients' creditors. Even if these payments constitute a "benefit," such
a benefit was disclosed in the Form 1023 and considered by the Service before it granted
TCA recognition of exempt status. This activity did not materially change fiom the time
'of the filing of the Form 1023 to the years under audit.

The alleged private benefit to an'individual creditor, MBNA (a creditor that no
longer exists), is no different than the benefit to creditors generally — TCA sent client

"Jutick Letter at i.
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money to MBNA on behalf of TCA's clients with MBNA accounts. Al though the
relationship between TCA and MBNA was memorialized in two evolving agreements,
the Service failed to identify how the mere memorialization of this relationship made this
relationship materially different from TCA's relationships with any of the other 700
creditors identified in TCA's Form' 1023.

As for benefits to members of the Hall family, again the Service failed to provide
a true analysis of the claimed private benefits. In fact, the Service clearly stated in the
Proposed Revocation that it chose to not complete this analysis. This failure of analysis
did not prevent this Service from drawing a'negative conclusion. In essence, the Service
looked at a handful of family members, some of whom had risen to positions of
leadership after decades of service, and who worked in an organization of 400 employees
(during the years under audit). The Proposed Revocation waived any issues of private
inurement regarding the WEC relationship, and explicitly admitted that "we are not
arguing that any Hall Family members receive unreasonable compensation" (p. 113). On
this record, there is no basis to make a negative finding of a private benefit at al], and
certainly not one that was substantial as compared to the very real public benefits
provided by TCA, In any case, nothing in the Service's deficient analysis of the alleged
private benefit issue established a inaterial basis for retroactive revocation.

3. There has been no chan'ge in the applicable law.

For tax years beginning after December 31, 2008, the laws governing the tax 
exempt status for Code ) 501(c)(3) credit counseling organizations have been changed to
include the requirements of Code $ 501(q). There were no changes to applicable law
between January 30, 1991, the date of TCA's,advanced ruling, and November. 2, 2005,

the date of the Proposed Revocation Letter.

'During the periods under examination, the Service has published information
discussing policy changes regarding its view of the activities of tax-exempt credit
counseling activities, including: a news release and a single chief counsel advice
memorandum. However, none of this'information constitutes a change in applicable law;
rather, such publications represent a change in the Service's position. These sorts of non 
binding, general statements of position from the Service, according to the Service's own
administrative guidance, are not grounds for retroactive application of a revocation.
Moreover, even if these publications represented a change in law, these publications were
unavailable to TCA prior to or during the per'iods under examination.

4. TCA has relied on its Determination Letter in good faith, and retroactive
revocation would be to TCA's detriment,

Under CROA, for-profit credit repair organizations (which is broadly defined to
include most credit counseling organizations) are prohibited fr'om engaging in certain
acts, such as charging fees prior to rendering services and making untrue or misleading
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statements to: (1) consumers about the organization's services, (2) consumer reporting
agencies about the credit standing of a consumer, and (3) actual or potential creditors of a
consumer. Credit repair organizations that are exempt from federal income tax under
Code $ 501(c)(3) are not subject to the requirements of CROA.

To the extent that any of TCA's actions would otherwise be prohibited under
CROA, TCA has detrimentally relied on the Code ) 501(c)(3) status granted by the
Service. As discussed above, TCA has operated in accordance with the statements in its
Form 1023 during all periods, and such statements were the basis for granting its Code $
501(c)(3) status, Specifically, TCA's acceptance of fair share payments or any fees from
individuals prior to rendering services would be prohibited under CROA if TCA were not
exempt under Code $ 501(c)(3).

In short, most of the findings of facts in support of. revocation that were cited in
the Proposed Revocation Letter were material facts that TCA had plainly disclosed in its
Form 1023 or could have been inferred from the facts disclosed therein. In those
instances in which TCA's activities may have changed over the course of its operations,
such changes were not material with respect to the Determination Letter. With clear
knowledge of the information disclosed in TCA's Form 1023, the Service concluded in
TCA's Determination Letter that TCA qualified for tax-exeinpt status under Code $
501(c)(3), Finally, TCA relied on its Determination Letter with respect to how it
conducted its operations and raised funds. Thus, absent a change in applicable law, TCA
should not be retroactively penalized .for operating in accordance with the information
disclosed to the Service on TCA's Form 1023.

B. The S ervice Abused its Discretion when it Failed to Limit the Retroactive
Effect of the Revocation

The retroactive application of the revocation of a determination letter is ordinarily

limited to the date of revocation when the original determination was issued in error or is
no longer in accord with the Service's position, TCA f i rst received notice of possible
revocation of its exempt status by the Proposed Revocation Letter, dated November 2,
2005. Prior to that date, while undergoing an IRS audit examination, TCA had no
specific notice of any possible revocation of its exempt status. Moreover, the general
proclamations published by the Service and other government officials regarding
perceived problemswith credit counseling agencies were not published in the Internal
Revenue Bulletin and, as such, do not constitute notice to an individual taxpayer as
defined by section 12 of Rev. Proc. 2010-9, 2010-2, I.R.B. 256,

'" 15 USC $ 1679a (3)(B)(i).
See Rev. Proc, 2010-4 $ 13.07.
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Therefore, according to Rev, Proc. 2010-4, unless the present situation represents
a ".rare and unusual" circumstance, the earliest date upon which TCA may be revoked is
the date on which the Service issues the final revocation letter.

C. The S ervice Abused its Discretion when it Retroactivel Revoked TCA's
Determination Letter without Providin An Grounds for Retroactive A lication,

As discussed above, section 18.06 of Rev, Proc. 2010-5 provides that when a
determination letter is revoked with retroactive effect, the notice to the taxpayer, except in
fraud cases, must set forth the grounds on which the revocation is being made and the
reason why the revocation is being applied retroactively. Additionally, in the Democratic
Leadership Council case, though not dispositive, the court noted that the notice provided
to the taxpayer did not include a discussion of the limitations on the Service's right to
retroactively apply a revocation,

In the present situation, the Service provided the grounds for revocation in the
conclusion of the Proposed Revocation Letter, stating that: TCA was not operated
exclusively for exempt purposes, more than an insubstantial amount of TCA's activities
were in furtherance of a non-exempt purpose, and TCA's activities served a private
benefit rather than public benefits. However, the Proposed Revocation Letter did not
provide the reasons why the revocation was being applied retroactively as required by
Rev. Proc. 2010-5,

As demonstrated by the above analysis, even assuming the present situation
represents the rare and unusual circumstances described in Rev. Proc. 2010-4, the notice
provided to the taxpayer fails to meet the requirements for retroactive application as
provided by the Service's own administrative guidance, As the court noted in the Thomas
G, Faria case, retroactive revocation is a clear abuse of discretion where it is a violation
of the Service's own procedural rules, 'Ihus, in the present situation, retroactive

application of the revocation would be an abuse of the Service's discretion.

V.
THK EXTRAORDINARY NATURE OF TCA'S AUDIT AND APPEALS

PROCESS CALLS FOR ANY REVOCATION TO BK TRULY PROSPECTIVE

As noted, the applicable Treasury regulation states that a revocation of tax-exempt
status "will ordinarily take effect no later than the time at which the organization
received written notice that its exemption ruling or determination letter might be revoked
or modified" (Section 601.201(n)(6)(i)). Clearly, "ordinarily" modifies "no later," and

establishes that under extraordinary circumstances, a revocation may be later than the
date of that first notice.

39 AFTR 2d 77-1682.
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In this case, the Service spent an entire calendar year examining one ttscal year
for TCA, then added two additional fiscal years. After the Proposed Revocation was
issued, TCA promptly filed its Protest, only to wait over four years in Appeals. While it
waited, TCA invested the time and money to ensure compliance with a series of
developing legal requirements applicable to tax-exempt credit counseling organizations.
These developments included two Chief Counsel Memoranda; the Core Analysis Tool;
Code II 501(q) of the Internal Revenue Code; and innumerable state law developments
which followed these federal law changes. TCA has also invested the time and money to
become a provider of pre-filing bankruptcy credit' counseling services approved by
EOUST, and to become a provider of housing counseling services approved by HUD.

Each of these costly expansions of consumer services has tax-exempt status either as a de
jure or de facto prerequisite, and occurred while TCA waited for the Service to move
forward on the appeal of TCA's revocation.

The length of TCA's. audit and appeals process has been extraordinary, and far in
excess of the stated standards of the InternaI Revenue Service. The Service has been
completely responsible for this extraordinary delay. TCA w i l l have been unduly
prejudiced if the compliance expenses it has incurred while waiting for the Service to
complete its work are treated simply as wastedmoney.

Under these extraordinary circumstances, it will be fundamentally unfair for the
Service to apply a "prospective" date of revocation which is, in fact, nearly five years in
the past. Under these extraordinary circumstances, and pursuant to the terms of the
applicable Treasury regulation, the only appropriate and fair date for the Service to use
for a truly prospective revocation is the date of any eventual 90-day letter.

VI.
CON CLU,SIO,N

For the foregoing. reasons, TCA is entitled to the requested relief that, in the event
that its. revocation is upheld, it should not be applied. retroactively.
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VII.

PROCEI) URAL MATTERS

The Taxpayer Penalties of Perjury Statement is attached as Exhibit.C. We request
a conference in the event a preliminary determination is made to deny the requested relief.

If you have any questions or require additional information, please contact the
undersigned at (202) 344-4790.

Sincerely,

'or e E. C' stantine, III

LIST OF EXHIBITS:

Exhibit A Prop o sed Revocation Letter, including transmittal letter and Form
886-A

Exhibit 8 Appea ls Protest, dated January 6, 2006 and IRS Rebuttal.to Protest,
dated May 19, 2006

Exhibit C Taxp a yer Penalties of Perjury StatementFrom Arti
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Exhibit A

Proposed Revocation Letter; including transmittal'letter.and Form 886-A

From Arti
cle at G

etO
utO

fDebt.o
rg



Exhibit 8

Appeals Protest (dated January 6, 2006) and Rebuttal (dated May 19, 2006)
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Exhibit C

Taxpayer Penalties of PerJury Statement

Under penalties of perJury, I declare that I have examined thisrequest, or this

modification to the request, including accompanying docunsents, and, to the best of my

knowledge and belief., the request or the modification contains all the relevant facts relating to

the request, and such facts are true, correct, and complete,

.1olm I'isher
President
Take Charge America

l,d , .) (2l (J'
Date
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