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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 11-61977-CIV-WILLIAMS/SELTZER

SAFEGUARD SUPPORT SERVICES, LLC,

Plaintiff,

V.

NATIONWIDE REFERRAL SERVICES,

LLC, d/b/a NATIONAL LEGAL REFERRAL
SERVICE, a foreign limited liability company,
and LEGAL HELPERS DEBT RESOLUTION,
LLC, a foreign limited liability company, a/k/a
MACEY, ALEMAN, HYSLIP 8 SEARNS,

Defendants.

REPORT AND RECOMMENDATION

THIS CAUSE is before the Court on Defendant Nationwide Referral Services, LLC's

Motion to Dismiss Plaintiff's Claims and Incorporated Memorandum of Law (DE 4) and was

referred to the undersigned pursuant to 28 U.S.C. g 636 (DE 25). Having carefully

considered the papers in support of and in opposition to said Motion, having heard

argument of counsel, and being otherwise fully advised in the premises, the undersigned

respectfully RECOMMENDS that the Motion be GRANTED and that the Complaint be

DISMISSED with prejudice.

I. PROC E DURAL BACKGROUND

On or about May 2, 2011, Plaintiff (" Safeguard" ) filed the instant ten-count

Complaint in the Broward County (Florida) Circuit Court. On or about September 8, 2011,

Defendant Nationwide removed the Complaint to this Court (DE 1).
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On September 13, 2011, Nationwide filed the instant Motion to Dismiss Plaintiff's

Claims (DE 4). On October 31, 2011, Safeguard responded to the Motion (DE 22), and

on November 18, 2011, Nationwide replied thereto (DE 23). On December 12, 2011, the

undersigned held a hearing on the Motion and entertained argument of counsel. See

Court Minutes (DE 29).

The rnatter is now ripe for decision.

II. F ACT S

A. Fact u al Alle ations in Com laint

In June 2009, Safeguard entered into a Branch Office Management Agreement 

herein, the "Branch Office Agreement" — with the law firm of Stratton 8 Feinstein ("SF").

Complaint ff 6 (DE 1-1); Plaintiff's Response at 1-2 (DE 22). Nationwide's co-defendant

herein, Legal Helpers Debt Resolution ("LH"), is the successor entity to the Branch Office

Agreement. Complaint $ 6 and n. 1."

Pursuant to the Branch Office Agreement, Safeguard operated and provided certain

branch office administrative and marketing services in furtherance of SF/LH's debt

resolution business. In exchange, SF/LH was obligated to pay Safeguard certain fees

based upon the services Safeguard rendered to SF/LH's clients. Id. $ 6. More specifically,

SF/LH's clients would deposit funds on a monthly basis into accounts at a bank designated

by SF/LH, which were then held in escrow. Those funds were ultimately used by SF/LH

to pay the debt obligations that were negotiated on behalf of its clients. It is also from

' Safeguard initially contracted with SF to enter into the Branch Office Agreement.
SF's successor entity to the Branch Office Agreement, LH, is a named defendant herein.

For ease of reference, when referring to the parties to the Branch Office Agreement, as
alleged in the Complaint, the undersigned will identify them as SF/LH.
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those funds that payment for their services was made to SF/LH and Safeguard. Id. $ 8.

According to the Complaint, Nationwide and SF/LH had "previously" entered into a

Debt Settlement Servicing Agreement- herein, the "Back Office Agreement"- under which

Nationwide would provide support services to SF/LH's debt consolidation business,

including accounting, negotiations with creditors, banking, and payment and logistical

support services for debt consolidation transactions. Id. $ 9. Nationwide allegedly acted

as a fiduciary and escrow agent for the accounts holding the escrowed funds utilized to pay

the debt obligations, fees, and costs. Id. ff 10. SF/LH, however, directed Nationwide on

how the respective escrowed funds, including fees, were to be allocated for each

transaction in which Safeguard is owed a fee. Id. ff 11. The Complaint alleges that in

disbursing payments to Safeguard from these bank accounts, Nationwide exercised

authority and discretion in dictating how Safeguard would be paid its fees for services that

it rendered to SF/LH. Id. $ 12. SF / LH's business was a success and SF/LH and

Nationwide performed their respective obligations to Safeguard by tendering payment on

a weekly basis for the fees Safeguard earned. Id. ff 14.

But in or about December 2009, Nationwide's two principals, John Lembo and Mark

Mancino met with Safeguard's managing members to discuss a proposal. Nationwide

asked that Safeguard allow Nationwide to "hold back" or refrain from disbursing 50% of

Safeguard's earned fees for 30 days. In exchange, Nationwide would hold back or refrain

from disbursing 50% of its earned fees for 30 days as well. Safeguard agreed to the

proposed hold back agreement — herein, "the oral agreement". Id. $ 16. On or about

December 18, 2009, Nationwide paid Safeguard 50% of its earned fees, as the parties had

agreed. But Nationwide continued paying Safeguard only 50% beyond the 30-day period,
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that is, until March 12, 2010. And since March 12, 2010, Nationwide has failed to make

any payments to Safeguard for fees that have continued to accrue for Safeguard's services

to SF/LH. Id. g 17. Safeguard asserts that it is now owed $7,000,000, for which amount

it has demanded, but not received, payment. Id. ffg 20, 22.

B. The A r eements Referenced in the Com laint

Despite referencing two written agreements in the Complaint, the Branch Office

Agreement and the Back Office Agreement, Safeguard did not attach them to its pleading.

Nationwide, however, has attached the two written agreements to its Motion. See Branch

Office Agreement, attached to Ex. B-3 to Motion (DE 4-1), Back Office Agreement,

attached to Ex. A to Motion (DE 4-2). Because Safeguard referenced the two agreements

in its Complaint, they are properly considered on a motion to dismiss. See Tellabs Inc.

v. Makor Issues 8 Ri hts Ltd., 551 U.S. 308, 322 (2007).

The first written agreement, Branch Office Agreement, to which SF/LH and

Safeguard are parties, is dated June 2009 and states that Safeguard shall provide back

office support services for SF/LH's debt settlement law practice, including "assisting in the

record collection, payment collection, document completion, creditor negotiation, record

maintenance and database operation." Branch Office Agreement at 1 (DE 4-1). Safeguard

agrees to operate the office "in complete compliance with all federal and state laws" and

to provide a compliance officer to ensure compliance with "all applicable laws and

regulations." Id. The Agreement further provides that Safeguard "shall only be lawfully

paid for those services which we can lawfully be compensated for in a given state." Id.

With respect to that payment for services, SF/LH agrees to pay Safeguard "70% of

revenues generated by the office and will be credited for any expenses paid directly by
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[SF/LH]." Id. at 2. Finally, the Agreement stipulates that it shall be governed by the laws

of the State of Florida and that all disputes regarding the Agreement or "any parties,

successors, assigns or agents or professional service providers of the same, may only be

resolved by arbitration. . . . " Id. at 3 (emphasis added).'

The second written agreement referenced in the Complaint, the Back Office

Agreement, to which SF/LH and Nationwide are parties, states that Nationwide is to

provide "consulting and administrative assistance" to SF/LH's debt consolidation business.

Back Office Agreement at 1 (DE 4-2). The Agreement stipulates that Nationwide act as

an agent for its principal, SF/LH, and that it take its instructions and directions from SF/LH.

Id. at 1-2 (DE 4-2). Although the Complaint alleges that Nationwide's contractual services

include accounting, negotiations with creditors, banking, payment, and logistical support

services, see Complaint $ 9, the Back Office Agreement does not contain any express

language requiring Nationwide to pay Safeguard any monies on behalf of SF/LH. Indeed,

Safeguard is neither mentioned nor referenced in the Back Office Agreement.

III. MOTI ON TO DISMISS

A. The P leadin Standards

Nationwide moves to dismiss this action for failure to state a claim upon which relief

may be granted, pursuant to Federal Rule of Civil Procedure 12(b)(6). At the pleading

stage, a complaint must contain "a short and plain statement of the claim showing the

[plaintiff] is entitled to relief." Fed. R. Civ. P. 8(a). Although Rule 8(a) does not require

"detailed factual allegations," it does require "more than labels and conclusions"; a

' Despite alleging that LH "is the successor entity to the branch office management

agreement," Safeguard has named LH as a party in this proceeding, not in the arbitration.
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"formulaic recitation of the cause of action will not do." Bell Atl. Cor v. Twombl, 550 U.S.

544, 555 (2007). To survive a motion to dismiss,"factual allegations must be enough to

raise a right to relief above the speculative level" and must be sufficient "to state a claim

for relief that is plausible on its face." Id. at 555, 570. "A claim has facial plausibility when

the plaintiff pleads factual content that allows the court to draw the reasonable inference

th tth d I d t l I I hl t t h I d t I I 9 d ." A~ ht . I 3 1 12 9 9 dt 19 3 7 ,

1949 (2009). "The mere possibility the defendant acted unlawfully is insufficient to survive

a motion to dismiss." Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1261 (11th Cir. 2009)

(citing IcCbal, 129 S.Ct. at 1949). Accordingly, the Eleventh Circuit has instructed that

courts must follow a two-pronged approach in considering a motion to dismiss: "1)

eliminate any allegations in the complaint that are merely legal conclusions; and 2) where

there are well-pleaded factual allegations, assume their veracity and then determine

whether they plausibly give rise to an entitlement to relief." Am. Dental Ass'n v. Ci na

~Cor ., 605 F.3d 1283, 1290 (11'" Cir. 2010) (citation and internal quotations omitted).

In considering a 12(b)(6) motion to dismiss, the court's review is generally "limited

to the four corners of the complaint." Wilchombe v. TeeVee Toons Inc., 555 F.3d 949,

959 (11th Cir. 2009) (quoting St. Geor e v. Pinellas Count, 285 F.3d 1334, 1337 (11th Cir.

2002)). However, the court may properly consider documents that the complaint

incorporates by reference and matters of which a court may take judicial notice. See

Tellabs, 551 U.S. at 322. In reviewing the complaint, the court must do so in the light most

favorable to the plaintiff, and it must generally accept the plaintiff's well-pleaded facts as

true. Hishon v. Kin & S a ld in, 467 U.S. 69, 73 (1984); Am. United Life lns. Co. v.

Martinez, 480 F.3d 1043, 1057 (11th Cir. 2007). But "[c]onclusory allegations, unwarranted
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deductions of facts or legal conclusions masquerading as facts will not prevent dismissal."

Jackson v. Bellsouth Telecomms., 372 F.3d 1250, 1262-63 (11th Cir. 2004) (citation

omitted); see also IcCbal, 129 S.Ct. at 1949 (" [T]he tenet that a court must accept as true

all of the allegations contained in a complaint is inapplicable to legal conclusions.").

B. Dis cussion

In moving to dismiss the Complaint, Nationwide has addressed each of the ten

counts individually. P reliminarily, however, Nationwide has argued that the entire

Complaint should be dismissed because it is predicated upon an illegal agreement. More

specifically, Nationwide argues that the Complaint is predicated upon "an illegal lawyer 

referral agreement" between Safeguard and [SF/LH] in which the non-legal entity,

Safeguard, is sharing attorneys' fees generated by the law firm." Motion at 6 (DE 4).

Nationwide opines that the "central focus of the Complaint is to collect fees allegedly owed

to Safeguard from [SF/LH] pursuant to the Branch Office Management Agreement." Id.

According to Nationwide, "[i]n return for [Safeguard's] client referral services, the law firm

was to pay Safeguard a percentage — 70% — of the law firm's attorneys' fees generated by

Safeguard's client referrals." Id. (emphasis in original). Nationwide notes that The Florida

Bar subsequently obtained a judgment against SF's named partners finding that they had

contracted with (other) back office providers that acted as a lawyer referral service,

improperly engaged in the direct solicitation of clients on behalf of SF, and improperly

engaged in fee sharing with SF, in violation of The Florida Bar's Rules of Professional

Conduct. Id. at 6. Nationwide further notes that the solicitation of legal business in Florida

is a first degree misdemeanor. Id. at 7. Nationwide argues that under Florida law, where

a statute imposes a penalty for an act, a contract founded upon that act is void and, hence,

-7 
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cannot be the basis for a cause of action against other defendants and must be dismissed.

Id. (citing Thomas v. Ratiner, 462 So. 2d 1157, 1159 (Fla. 3d DCA 1984)). Nationwide's

"illegality" argument, however, is premature.

The Federal Rules of Civil Procedure stipulate that "illegality" is an affirmative

defense. Fed. R. Civ. P. 8(c)(1); see Black's Law Dictionary 482 (9th ed. 2009) (defining

affirmative defense as "[a] defendant's assertion of facts and arguments that, if true, will

defeat the plaintiff's. . . claim, even if all allegations in the complaint are true"). In the

Eleventh Circuit, "generally, the existence of an affirmative defense will not support a rule

12(b)(6) motion to dismiss for failure to state a claim. A district court, however, may

dismiss a complaint on a rule 12(b)(6) motion when its own allegations indicate the

existence of an affirmative defense, so long as the defense clearly appears on the face of

the complaint." Fortner v. A.G. Thomas, 983 F.2d 1024, 1028 (11'" Cir. 1993) (citations

and internal quotations omitted); accord Bin ham v. Thomas, 654 F.3d 1171, 1175 (11'"

Cir. 2011) ("A complaint may be dismissed if an affirmative defense, such as a failure to

exhaust, appears on the face of the complaint. Otherwise, exhaustion and other

affirmative defenses must be raised in a responsive pleading.").' For these reasons, courts

have repeatedly held that "the existence of an affirmative defense [generally] will not

support a rule 12(b)(6) motion to dismiss for failure to state a claim." Fortner, 983 F.2d at

1028; accord Tamiami Partners Ltd. v. Miccosukee Tribe of Indians of Fla., 177 F.3d 1212,

1220 n.5 (11th Cir. 1999) (noting that defendants' waiver argument did not provide basis

' For example, where a complaint clearly establishes that the claims asserted therein

are beyond the statute of limitations, dismissalof the complaint is appropriate. See Centro
Medico del Turabo Inc. v. Melecio, 406 F.3d 1, 6 (1st Cir. 2005); Small v. Chap, 398 F.3d
894, 898-99 (7th Cir. 2005).
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to dismiss complaint because waiver is an affirmative defense); In re Am. Online Inc., 168

F. Supp. 2d 1359, 1367 (S.D. Fla. 2001) (because contractual limitation of remedies is an

affirmative defense, breach of contract claim could not be dismissed on this ground).

The defense of illegality — more specifically, the illegality of the Branch Office

Agreement — does not "clearly appear[] on the face of [Safeguard's] complaint." Fortner,

983 F.2d at 1028. Indeed, the Complaint does not plead a breach of the Back Office

Agreement between Safeguard and SF/LH; rather, the claims derive from that Agreement,

and the Agreement is referenced in the Complaint. Nationwide attached the Agreement

to the Motion to Dismiss, as it is entitled to do. But that Agreement does not contain any

express language concerning Safeguard's solicitation of SF's law firm clients, although

subsequent evidence may show that is how the Agreement was interpreted and

implemented. See Branch Office Agreemen(DE4-1). Further, although evidence may

ultimately establish that the Agreement's compensation provision — "S&F agrees to pay the

office 70% of revenues generated by the office" — resulted in improper fee-splitting, the

undersigned notes that the Agreement stipulates that Safeguard "shall only be lawfully paid

for those services which we can lawfully be compensated for in a given state." Id.

Furthermore, the unlawful back office agreement, which formed the basis of The Florida

Bar and Florida Supreme Court actions referenced by Nationwide, did not involve

Safeguard and is not yet a part of this record.' Hence, because the illegality defense does

4 The undersigned notes that the Court could consider matters neither contained nor

referenced in the Complaint if it were to convert Nationwide's Rule 12(b)(6) motion into a
motion for summary judgment. See Fed. R. Civ. P. 12(b) (" If, on a motion... to dismiss
for failure. . . to state a claim upon which relief can be granted, matters outside the
pleading are presented to and [considered] by the court, the motion shall be treated as one
for summary judgment. . .

."). The undersigned declines to do so at this time. Were
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not "clearly" appear on the face of the Complaint — or even on the face of the Branch Office

Agreement — the issue would be more properly framed with the benefit of evidentiary

support on a motion for summary judgment.

Finally, the undersigned notes that it is well settled that "plaintiff[s] [are] not required

to negate an affirmative defense in [their] complaint[s]." LaGrasta v. First Union Sec. Inc.,

358 F.3d 840, 845 (11th Cir. 2004) (first, second, and third alterations in original); accord

Gomez v. Toledo, 446 U.S. 635, 640 (1980); United States G sum Co. v. Ind. Gas Co.,

350 F.3d 623, 628 (7th Cir. 2003); see also Fed. R. Civ. P. 8(c) (" In responding to a

pleading, a party must affirmatively state any avoidance or affirmative defense,..."). As

Safeguard was under no obligation to plead around Nationwide's (illegality) affirmative

defense, Safeguard should not be penalized for failing to do so.

1. Coun t I — Breach of Contract

In Count I, Safeguard alleges a breach of contract, not of the Branch Office

Agreement between Safeguard and SF/LH, but of an "oral agreement, whereby

[Safeguard] agreed to allow [Nationwide] to defer fifty percent (50%) of payments owed to

[Safeguard] for a thirty [30] day period in exchange for [Defendant] also agreeing to defer

paying itself earned fees for a thirty [30- day period." Complaint at 6 (DE 1-1). According

to the Complaint, Nationwide "breached the parties' agreement by failing to pay

[Nationwide] its earned funds pursuant to the agreed upon terms," as a result of which

breach Safeguard has been damaged. Id.

Safeguard's Complaint to survive the instant Motion to Dismiss, Nationwide would have the
opportunity to raise the illegality argument by way of a motion for summary judgment,
supported by appropriate evidentiary material.
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Under Florida law, the elements of a breach of contract action are: "1) a valid

contract; 2) a material breach; and 3) damages." Abbott Lab. Inc. v. Gen. Elec. Ca ital,

765 So. 2d 737, 740 (Fla. 5th DCA 2000). Although Safeguard has alleged in conclusory

language that Nationwide breached their oral agreement, Safeguard's "factual allegations"

tell a different story. Specifically, the Complaint alleges the following facts: Nationwide

orally agreed with Safeguard that it would "hold back" 50% of Safeguard's earned fees for

30 days, in exchange for Nationwide also holding back 50% of its own earned fees for 30

days; Nationwide paid safeguard 50% of its earned fee as the parties had agreed;

thereafter, Nationwide continued to pay Safeguard only 50% for three more months, after

which it failed to make any payments to Safeguard for its earned fee. Complaint at 4 (DE

1-1). Hence, the factual allegations in the Complaint do not support the second element

of the contract action, a material breach. The Complaint concedes that Nationwide did pay

50% to Safeguard for 30 days as agreed, and it does not allege that Nationwide failed to

withhold 50% from its own compensation for 30 days. Safeguard's grievance appears to

be that Nationwide did not pay 100% following the 30-day period. But the oral agreement,

as set forth in the Complaint and upon which Count l is predicated, was limited to the 30 

day period. The Complaint does not speak of any subsequent agreement between

Nationwide and Safeguard concerning compensation following the 30-day period. The only

other agreement governing Safeguard's contractual right to compensation for its services

is the Branch Office Agreement between Safeguard and SF/LH, to which Nationwide is not

a party. Because Safeguard has not pled sufficient "factual content that allows the court

to draw the reasonable inference" that there was a material breach of the oral agreement,

IcCbal, 129 S. Ct. at 1950, Count I should be dismissed. Although Safeguard might be able

-11 
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to cure this defect by amending its complaint to allege facts supporting a material breach,

other grounds for dismissal make any amendment futile.

First, whether or not Safeguard can adequately plead a material breach, the oral

agreement is unenforceable under the Statute of Frauds. Florida Statues stipulate that

"[n]o action shall be brought. . . to charge the defendant upon any special promise to

answer for the debt... of another person.. . unless the agreement.. . shall be in writing

and signed by the party to be charged." Fla. Stat. Q 725.01 (2011). Here, the alleged oral

agreement between Safeguard and Nationwide is directed to Nationwide's payment of

monies owed to Safeguard for services it had rendered to SF/LH. See Complaint at 2-4

(S/F "chose to contract away.. . to Defendant Nationwide. .. the obligation to ensure

proper. . . payment of funds owed to Safeguard"; SF/LH "provides Nationwide with

information and direction on how the respective funds, including fees, are to be allocated

for each transaction in which Safeguard is owed a fee"; "Nationwide has failed to make any

payments to Safeguard for its earned fees that have continued to accrue since that date

for services that [Safeguard] has provided to [SF/LH]"). Indeed, the Back Office

Agreement between Nationwide and SF/LH stipulates that Nationwide shall be deemed

"independent contractors and agents of [SF/LH]" and that Nationwide shall provide "human

resource services, banking administration services and bookkeeping consulting," all

"[s]ubject to [SF/LH's] supervision." Back Office Agreement ffff 2.5, 2.8 (DE 4-2).

Furthermore, even if Safeguard were able to plead a material breach and did not

run afoul of the Statute of Frauds, Count I would warrant dismissal as the Branch Office

Agreement between Safeguard and SF/LH expressly prohibits any amendment of the

Agreement's terms (including compensation) "unless in writing and signed by the party

-12 

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 0:11-cv-61977-KMW Document 30 Entered on FLSD Docket 12/15/2011 Page 13 of 33

against whom such is asserted." Branch Office Agreement at 3 (DE 4-1). The oral

agreement that is the subject of Count I modified the terms of Safeguard's compensation,

as set forth in the Branch Office Agreement. In the absence of a s igned, written

agreement, an oral agreement modifying the terms of Safeguard's compensation is

invalid.

For the foregoing reasons, Count I of the Complaint should be dismissed with

prejudice, as any amendment would be futile.

2. Coun t I I — Ne li ent Misre resentation

In Count II, Safeguard alleges: that Nationwide made false statements to Safeguard

that it would receive compensation owed if it agreed to defer compensation under the oral

agreement; that Nationwide should have known that the statements were false; that

Nationwide intended that Safeguard would rely upon such statements; that Safeguard

reasonably relied upon Nationwide's false statements; and that Safeguard suffered

damages in justifiable reliance on Nationwide's statements. Complaint at 6-7 (DE 1-1).

Under Florida law, to establish negligent misrepresentation, a plaintiff must prove

"(1) [a] misrepresentation of material fact; (2) the representor... ma[d]e the representation

without knowledge as to its truth or falsity, or.. . under circumstances in which he ought

to have known of its falsity; (3) the representor.. . intend[ed] that the misrepresentation

induce another to act on it; (4) injury must result to the party acting in justifiable reliance

on the misrepresentation." Souran v. Travelers Ins. Co., 982 F.2d 1497, 1503 (11th Cir.

1993) (quoting Hoon v. Pate Constr. Co. Inc., 607 So. 2d 423, 427 (Fla. 4'" DCA 1992)).

The negligent misrepresentation claim warrants dismissal on several grounds. First,

Safeguard cannot premise a negligent misrepresentation claim upon an unenforceable

-13 

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 0:11-cv-61977-KMW Document 30 Entered on FLSD Docket 12/15/2011 Page 14 of 33

contract. Here, the oral agreement not only violated the Statute of Frauds, but was invalid

under the modification provision of Safeguard's Branch Office Agreement with SF/LH. See

discussion ~su ra Sec. III.B.1; see also Bankers Trust Co. v. Basciano, 960 So. 2d 773, 778

(Fla. 5'" DCA 2007) (" Because [Defendants'] alleged promise to restructure the loan was

unenforceable, [Plaintiff] had no right to rely on it and the negligent misrepresentation claim

must fail."); Conner I Inc. V. Walt Disne Co., 827 So. 2d 318, 319 (Fla. 5'" DCA 2002)

(dismissing negligent misrepresentation claim where oral contract was unenforceable).

Second, the Complaint fails to plead the elements of negligent misrepresentation

because (absent any amendment) it cannot allege that the purported misrepresentation

was false when made. More specifically, the Complaint acknowledges that Safeguard did

receive its 50% share of its fee in the following 30 days, as per the agreement. But even

with amending language, Safeguard cannot plead the requisite justifiable reliance upon any

alleged representation by Nationwide because the Branch Office Agreement, which the

oral agreement modified, contained a "no-modification" provision absent a writing signed

by the party against whom it is asserted. See Branch Office Agreement at 3 (DE 4-1).

Stated differently, the plain terms of the Branch Office Agreement prohibited Safeguard

from justifiably relying upon any representation by Nationwide regarding a modification of

the Branch Office Agreementthat was not in writing and signed.

Third, and perhaps most importantly, Safeguard's negligent misrepresentation claim

is barred by the "economic loss rule" because it is inextricably intertwined with the alleged

breach of contract claim. The economic loss rule stands for the proposition that "[i]n the

absence of personal injury or property damage, a party is generally not entitled to initiate

an action in tort to recover an economic loss." Sarkis v. Pafford Oil Co. Inc., 697 So. 2d
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524, 527 (Fla. 1st DCA 1997) (citing Casa Clara Condominium Assoc. Inc. v. Charle

To ino & Sons Inc., 620 So. 2d 1244 (Fla. 1993)). "This rule is based on the premise

that parties to a contractual relationship have allocated their respective rights and remedies

and consequently it is inappropriate to introduce tort remedies." Id. The Florida Supreme

Court recently reiterated the limited circumstances in which the economic loss rule applies:

"(1) where the parties are in contractual privity and one party seeks to recover damages

in tort for matters arising out of the contract; or (2) where the defendant is a manufacturer

or distributor of a defective product which damages itself but does not cause personal

injury or damage to any other property." Curd v. Mosaic Fertilizer LLC, 39 So. 3d 1216,

1223 (Fla. 2010) (citation omitted).

This matter falls within category 1, as Safeguard and Nationwide were allegedly in

contractual privity, and Safeguard seeks to recover damages in tort for matters arising out

of the contract. Indeed, the negligent misrepresentation claim is the breach of contract

claim, in a different guise. M ore specifically, the alleged misrepresentation (that

Nationwide would compensate Safeguard) is the alleged contractual promise (that

Nationwide would compensate Safeguard). And Safeguard alleges that the representation

and contractual promise both went unfulfilled. See Complaint (Count I) at 6 ("[Nationwide]

breached the parties' agreement by failing to pay [Safeguard] its earned funds pursuant

to the agreed upon terms."); Complaint (Count II) at 6 ("[Nationwide] made false

statements, assertions and representations" that "[Safeguard] would receive compensation

owed if it deferred payment for same under the [oral agreement]."). Stated differently, the

Complaint alleges that Nationwide made certain representations to Safeguard concerning

its compensation, which later proved to be false, and that these same representations were
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embodied as promises in the oral agreement. See Conce t Stores Miami Inc. v. Bake

Associates Ltd., 990 So. 2d 1118, 1118-19 (Fla. 3" DCA2008) (citing Straub Ca ital Cor

v. Frank Cho in P.A., 724 So. 2d 577, 579 (F la. 4'" DCA 1998)(economic loss rule barred

commercial tenants' n egligent misrepresentation c laim a g a inst landlord as

misrepresentations were directly related to landlord's performance under the lease)); Pan

American West Ltd. v. Cardinal Commercial Develo ment LLC, 50 So. 3d 68, 72-73 (Fla.

3" DCA 2010) (economic loss rule barred negligent misrepresentation claim based on

representations related to, and later part of, the parties' contractual agreement).

The undersigned notes that certain torts may succeed even where the parties have

a contractual relationship: "Where a contract exists, a tort action will lie for either

intentional or negligent acts considered to be independent from the acts that breached the

contract." HTP Ltd. v. LineasAereas Costarricenses S.A.,685 So. 2d1238, 1239 (Fla.

1996). Indeed, the Florida Supreme Court has noted that "in cases involving either privity

of contract or products liability, the other exceptions to the economic loss rule that we have

developed, such as for professional malpractice, fraudulent inducement, and netenli ent

di g t t t d i t i , til l PPly." ~ld g

Co. of North America v. American Aviation Inc., 891 So. 2d 532, 543 (Fla. 2004)

(emphasis added). But the discussion does not end there, for not all "negligent

misrepresentation" cases are excepted from operation of the economic loss rule.

In Vesta Const. and Desi n L.L.C. v. Lots eich 8 Associates Inc., 974 So.2d 1176

(Fla. 5'" DCA 2008), Florida's Fifth District Court of Appeal spoke of the "confusion [that]

often arises when one attempts to apply cases addressing the products liability economic
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loss rule to contractual privity cases"; it proceeded to examine in detail the contractual

privity economic loss rule as applied to claims for neg ligent misrepresentation. Id. at 1179,

1181-82. More specifically, Vesta Const. observed that although American Aviation "does,

in summary fashion, list negligent misrepresentation as an economic loss rule exception,

it is c lear f rom a t horough review of F lorida case law that not a l l negligent

misrepresentation claims are excepted from the contractual privity economic loss rule." Id.

at 1181. The Court of Appeal distinguished misrepresentations that are independent of

the contract from those misrepresentations that are directly related to the breaching party' s

performance of the contract. Where the misrepresentations are made independent of the

contract, the exception to t h e e conomic loss r ule applies. But wh ere t he

misrepresentations relate to the breaching party's performance, the exception to the

economic loss rule does not apply; the economic loss rule will then limit the parties to their

contractual remedies. Id. (citing Ta lor v. Maness, 941 So. 2d 559, 564 (Fla. 3d DCA

2006) ("the Taylors cannot escape the economic loss rule in their negligent

misrepresentation claim as the alleged negligent misrepresentation relates to the

performance of the contract"); Allen v. Ste han Co., 784 So.2d 456, 457 (Fla. 4'" DCA

2000) ("[W]here the fraud complained of relates to the performance of the contract, the

economic loss doctrine will limit the parties to their contractual remedies.") (citations

omitted); Wadlin ton v. Continental Med. Serv. Inc., 728 So.2d 352, 352 (Fla. 4" DCA

1999) (explaining that only those "negligent rnisrepresentation[s] [made] independent of

the breach of contract are not barred by the economic loss rule" ); Straub Ca ital Cor . v.

L. Frank Cho in P.A., 724 So.2d 577, 579 (Fla. 4'" DCA 1999) (holding that "the economic

loss rule bars the tenants' claim for negligent misrepresentation because, absent a tort
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independent of breach of contract, the remedy for economic loss lies in contract law," and

explaining that the "action for negligent misrepresentation in the instant case was barred

by the economic loss rule because the subject misrepresentations were directly related to

the breaching party's performance under the subject lease agreement")). In similar

fashion, a district judge of this District has written that "[t]he economic loss rule bars a tort

action where a defendant has not committed a breach of duty apart from a breach of

contract. . . absent personal injury or property damages." Ben-Yisha v. Mastercraft

DDI D t , 553 F . 5 p p. 2d. 7360, 7370 tp.p. Ft . 20053 tMM „J . l t i t t i d

internal quotations omitted).

In this case, because Nationwide's alleged misrepresentation concerning

Safeguard's compensation — that it "would compensate [Safeguard] if it deferred payment

pursuant to the parties' Hold Back Agreement," Response at 7 (DE 22) — was also the

Nationwide's promise under the parties' oral agreement, and because Nationwide's

alleged failure to compensate Safeguard occurred during the performance of the oral

agreement, the negligent misrepresentation exception to the contractual privity economic

loss rule does not apply; stated differently, the economic loss rule bars Safeguard's

negligent misrepresentation claim. Id. ("[C]ourts have found that statements or

misrepresentations made to induce an individual to enter a contract, if later contained

within the terms of the actual contract, cannot constitute a basis on which to bring the fraud

claim"; "Misrepresentations relating to the breaching party's performance of a contract do

not give rise to an independent cause of action in tort, because such misrepresentations

are interwoven and indistinct from the heart of the contractual agreement." (citations and

internal quotations omitted)).
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For the foregoing reasons, the undersigned recommends that Count II (Negligent

Misrepresentation) be dismissed with prejudice, as any amendment would be futile.

3. Coun t I I I — Breach of Third-Part Beneficia Contract

In Count III, Safeguard alleges that Nationwide and SF/LH entered into a Back

Office Agreement to ensure that Safeguard was compensated for its earned fees but that

Nationwide breached that obligation by failing to compensate Safeguard. Complaint at 7

(DE 1-1) (" Defendants intended that the above agreement would directly benefit

[Safeguard] by, among other things, ensuring that [Safeguard] was properly compensated

for its earned fees from escrowed and/or collected funds.").

Under Florida law, to state a third-party beneficiary claim, "[a] third party must

establish that the contract either expressly creates rights for them as a third party or that

the provisions of the contract primarily and directly benefit the third party or a class of

persons of which the third party is a member." Greenacre Pro erties v. Rao, 933 So. 2d

19, 23 (Fla. 2"' DCA 2006) (citing Caretta Truckin v. Cheo Lee Shi a rds Ltd., 647 So.

2d 1028, 1031 (Fla. 4'" DCA 1994)). The Back Office Agreement upon which the instant

claim is based does not expressly create rights for Safeguard. Accordingly, for Safeguard

to state a viable claim, the Back Office Agreement between S/F and Nationwide must have

"clearly expressredj... an intent to primarily and directly benefit" Safeguard. ~Es osito v.

True Color Enter rises Construction Inc., 45 So.3d 554, 555 (Fla. 4'" DCA 2010) (quoting

Caretta, 647, So. 2d at 1031). "The intention of the contracting parties, gleaned from the

contract itself is determinative. It is not enough that the services. .. ultimately rendered

accrue to the [third party].
n

Networki LLC v. S read Enter rises Inc., 922 So. 2d 355,

358 (Fla. 3d DCA 2006) (quoting Cit of Tam a v. Thorton-Tomasetti P.C., 646 So. 2d

-19 

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 0:11-cv-61977-KMW Document 30 Entered on FLSD Docket 12/15/2011 Page 20 of 33

279, 282-83 (Fla. 2"' DCA 1994)). Accordingly, Safeguard, which is a non-party to the

Back Office Agreement,may not enforce the terms of that agreement if it "receives only

an incidental or consequential benefit from the contract." ~Es osito, 45 So, 3d at 555;

accord Greenacre Pro erties, 933 So.2d at 23 (
uAs a general rule, a person who is not a

party to a contract cannot sue for a breach of the contract even if the person receives

some incidental benefit from the contract.").

Here, the Back Office Agreement between SF/LH and Nationwide neither states nor

implies that it would primarily and directly benefit Safeguard. Not only does the Back Office

Agreement fail to reference any obligation by Nationwide to compensate any entity on

SF/LH's behalf — it speaks only generally to Nationwide's providing a variety of "consulting

and administration services," including "human resource services, banking administration

services and bookkeeping consulting" — but (as acknowledged in the Complaint) SF/LH

and Nationwide had entered into this Back Office Agreement before Safeguard had even

entered into its Branch Office Agreement with SF/LH. See Complaint at 2-3 (DE 1-1) (
u
ln

June 2009, Safeguard and [SF/LH] entered into the Branch Office Agreement"; "Defendant

Nationwide and [SF/LHI had ~reviousl entered into a back office agreement. . .
.")

(emphasis added). Safeguard, therefore, cannot plausibly argue that the Back Office

Agreement between SF/LH and Nationwide contained a clear expression to primarily and

directly benefit Safeguard. At most, Safeguard received an incidental or consequential

benefit from the Back Office Agreement. Accordingly, Count III (Breach of Third Party

Beneficiary Contract) must be dismissed with prejudice, as any amendment would be futile.

4. Coun t IV — Breach of Fiducia Dut

In Count IV, Safeguard alleges that Safeguard and Nationwide enjoyed "business
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relationships" whereby Safeguard "reposed trust and confidence" in Nationwide to ensure

that it was properly compensated. Complaint at 8 (DE 1-1). Safeguard further alleges that

Nationwide accepted Safeguard's trust and assumed a duty to protect its interest in the

collected funds, which duty Nationwide breached by failing to tender payment when such

funds were due and owing. Id. (DE 1-1).

The "elements of a claim for breach of fiduciary duty are: the existence of a

fiduciary duty, and the breach of that duty such that it is the proximate cause of the

Pl I tgt' d 0 ." ~0 . 0 8 , 837 8 .2 d 3 48, 383 tFI . 20027. "II I tk

[fiduciary] relationship is formed through the terms of an express agreement, the issue

whether a fiduciary relationship exists will generally depend upon the specific facts and

circumstances surrounding the relationship of the parties and the transaction in which they

are involved. [But] [w]hen the parties are dealing at arm's length, a fiduciary

relationship does not exist because there is no duty imposed on either party to protect or

benefit the other." Ta lor Woodrow Homes Florida Inc. v. 4/46-A Cor ., 850 So. 2d 536,

540-41 (Fla 5'" DCA 2003) (citations omitted).

The factual allegations of the Complaint make clear that Safeguard and Nationwide

were commercial entities that entered with one another into an arms-length transaction, an

oral agreement, and that the two entities enjoyed a "business relationship[]." See

Complaint at 8 (DE 1-1). Indeed, notwithstanding the boilerplate language in Count IV, the

facts alleged in the Complaint do not suggest anything other than an arms-length business

relationship. Accordingly, Count IV (Breach of Fiduciary Duty) of the Complaint should be

dismissed, as any amendment would be futile.

-21 

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 0:11-cv-61977-KMW Document 30 Entered on FLSD Docket 12/15/2011 Page 22 of 33

5. Coun t V — Conversion

In Count V, Safeguard alleges that Nationwide has acted in an unauthorized manner

by failing to tender payment to Safeguard from collected funds that Nationwide controls

and that this deprivation of property is inconsistent with Nationwide's ownership interest

in the funds. Complaint at 8-9 (DE 1-1).

"Under Florida law, conversion is an act of dominion wrongfully asserted over

another's property inconsistent with his ownership of it." Kee v. Nat'I Reserve Life lns. Co.,

918 F.2d 1538, 1541 (11'" Cir. 1990) (citation and internal quotations omitted); accord

Warshall v. Price, 629 So. 2d 903, 904 (Fla. 4'" DCA 1994) (same). But "[n]either an

obligation to pay money nor a breach of contract generally gives rise to a claim of

conversion in tort.... Money may be the subject of a conversion only where 'it consists of

specific money capable of identification.'" Kee, 918 F.2d at 1541 (quoting and citing

Belford Truckin Co. V. Za ar, 243 So. 2d 646, 648 (Fla. 4'" DCA 1970) (stating that "there

must be an obligation to keep intact or deliver the specific money in question, so that such

money can be identified.")). "Money is capable of identification where it is delivered at one

time, by one act and in one mass, or where the deposit is special and the identical money

is to be kept for the party making the deposit, or where wrongful possession of such

property is obtained," such as "where a specific sum of money is to be held in constructive

trust until the occurrence of a specified event," "where a sum of money sealed in an

addressed envelope was misdelivered," or "where a specified sum of money in a deposit

bag was never credited to the depositor's account." Belford, 243 So. 2d at 648. Given the

requirement that the money be identified as specific chattel, an indebtedness that may be

d ischarged by the payment of money may not be the subject of a conversion. Id. And
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because "[a] mere obligation to pay money may not be enforced by a conversion action,"

"an action in tort is inappropriate where the basis of the suit is a contract, either express

or implied." Id.

Here, Safeguard's conversion claim, in which it seeks to collect a percentage of the

fees allegedly owed to it by SF/LH and Nationwide, warrants dismissal. First, the claim is

predicated upon three contracts: the Branch Office Agreement (between SF/LH and

Safeguard); the Back Office Agreement (between SF/LH and Nationwide); and the oral

agreement (between Safeguard and Nationwide). Because the basis of this dispute is the

various contracts among the parties, and their rights and obligations thereunder, Safeguard

cannot state a claim for conversion. See id. (dismissing conversion claim based upon

contractual agreement between parties).

Second, the conversion claim warrants dismissal because it seeks an unspecified

sum of money. The Complaint does not allege that Nationwide received any specific funds

that Nationwide somehow converted to its own use; rather, it alleges that SF/LH's clients

deposited funds into various, unspecified accounts at an unnamed bank and that those

funds were ultimately used by SF/LH to pay the debt obligations that were negotiated on

behalf of its clients and to pay SF/LH for its own services; in addition, "these funds [were]

the source from which both Safeguard and Nationwide were paid for their respective

services." Complaint at 3 (DE 1-1). In sum, Safeguard alleges that SF/LH and Nationwide

held its funds, owed it monies, and paid it moneys from a portion of the funds received

from SF/LH's law firm clients. Safeguard, therefore, does not seek "damages for

conversion of a specific, identifiable, stated sum of United States currency, but to enforce

an obligation to pay money." Id. (DE 1-1).
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Finally, the conversion count warrants dismissal under the economic loss rule. "An

obligation to pay money based on a breach of contract is generally barred by the economic

loss rule because it does not entail a breach of duty apart from the obligations of the

contract." Ben-Yisha, 553 F. Supp. 2d at 1371 (citations and internal quotations omitted).

A "limited exception" to this rule, however, exists: "when the defendant's acts were not

merely a failure to perform, but an affirmative and intentional act of converting the funds

to his own use by allegedly stealing the monies to which he was entrusted." Id. (citations

and internal quotations omitted). The conversion claim here alleges that Nationwide failed

tocompensate Safeguard, which is not a breach apart from its obligations under the

contract. And the Complaint does not allege any facts suggesting that Nationwide actually

stole the monies to which Safeguard was entrusted.

For the foregoing reasons, the undersigned recommends that Count V (Conversion)

be dismissed with prejudice, as amendment would be futile.

6. Coun t Vl — Un ust Enrichment

In Count Vl, Safeguard alleges that it conferred benefits on Nationwide (of which it

is aware), that Nationwide accepted and retained those benefits, and that the

circumstances are such that it would be inequitable for Nationwide to retain those benefits

without compensating Safeguard for the value thereof. Complaint at 9 (DE 1-1).

"The elements of a cause of action for unjust enrichment are: (1) plaintiff has

conferred benefit on the defendant, who has knowledge thereof; (2) defendant voluntarily

accepts and retains the benefit conferred; and (3) the circumstances are such that it would

be inequitable for the defendant to retain the benefit without paying for the value thereof

to the plaintiff." Peo les National Bank of Commerce v. First Union Nat'I Bank of Florida
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N.A., 667 So.2d 876, 879 (Fla. 3" DCA 1996) (citations omitted). However, an unjust

enrichment claim "may not be brought if the parties have a valid contract covering the

same subject matter as the unjust enrichment claim." Rushin v. Wells Far o Bank N.A.,

752 F. Supp. 2d 1254, 1265 (M.D. Fla. 2010) (citations omitted).

The unjust enrichment claim warrants dismissal on two grounds. First, Safeguard

and Nationwide allegedly have a contractual relationship based on the oral agreement,

which agreement covers the same subject matter as the unjust enrichment claim.

Accordingly, were the validity of the oral agreement to survive Nationwide's challenges,

Safeguard would not be able to state a claim for unjust enrichment. Although alternative

pleading is sometimes permitted, a party may not plead unjust enrichment where the

existence of an express contract is not in doubt. More importantly, however, beyond

Safeguard's boilerplate assertion that it conferred a benefit upon Nationwide, Safeguard

does not — and cannot — identify such benefit. Safeguard cannot successfully allege that

it conferred a benefit on Nationwide because its claim is predicated upon unpaid fees for

services that it (Safeguard) rendered under the Branch Office Agreement to SF/LH, not to

Nationwide. Therefore, if any entity were to have improperly retained benefits due and

owing to Safeguard, it would have been SF/LH, not Nationwide. Accordingly, the

undersigned recommends that Count Vl (Unjust Enrichment) be dismissed with prejudice,

as amendment would be futile.

7. Coun t Vll — Civil Cons irac

In Count Vll, Safeguard alleges that Nationwide and SF/LH "orchestrated a

conspiracy" with each other to deprive Safeguard of i ts funds, that they made

misrepresentations that allowed Safeguard to be misled to believe it would receive its
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funds, that they made these misrepresentations in pursuit of their conspiracy to deprive

Safeguard of its funds, and that Safeguard was damaged as a result thereof. Complaint

at 10 (DE 1-1).

"Civil conspiracy under Florida law requires a showing that two or more persons

have taken concerted action to accomplish some unlawful purpose, or to accomplish some

lawful purpose by unlawful means." Kee, 918 F.2d at 1541. Accordingly, to state a claim

for civil conspiracy under Florida law, a plaintiff must allege: (1) a conspiracy between two

or more parties; (2) the commission of an unlawful act or a lawful act by unlawful means;

(3) the commission of some overt act in furtherance of the conspiracy; and (4) damage to

the plaintiff as a result of the acts committed under the conspiracy. Florida Fern Growers

Ass'n v. Concerned Citizens of Putnam Count, 616 So.2d 562, 565 (Fla. 5'" DCA 1993);

see also Charles v. Fla. Foreclosure Placement Ctr., 988 So. 2d 1157, 1159-60 (Fla. 3d

DCA 2008). Florida law, however, does not recognize civil conspiracy as an independent

action; to plead a civil conspiracy, the Complaint must contain a viable underlying

independent tort or wrong. Florida Fern, 616 So. 2d at 565. Because the basis for a

conspiracy "must be an independent wrong or tort which would constitute a cause of action

if the wrong were done by one person," it follows that "an act which does not constitute a

[cause] of action against one person cannot be made the basis of a civil action for

conspiracy." Kee, 918 F.2d at 1541-42 (citations and internal quotations omitted).

The civil conspiracy count warrants dismissal. First, the Complaint does not allege

facts suggesting that SF/LH and Nationwide communicated with one another (with respect

to payments allegedly owed to Safeguard), such that they entered into a conspiracy; the

Complaint alleges only that they failed to continue to pay a portion of the fees earned as

-26 

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 0:11-cv-61977-KMW Document 30 Entered on FLSD Docket 12/15/2011 Page 27 of 33

a result of Safeguard's services. See Complaint at 2-4 (DE 1-1). And Safeguard's

boilerplate language that Nationwide and SF/LH "orchestrated a conspiracy" is merely a

conclusory allegation; it is not a "factual allegation[] [that is] enough to raise a right to relief

above the speculative level," nor is it sufficient "to state a claim for relief that is plausible

on its face." T~wombl, 550 U.S. at 555, 570. S tated differently, Safeguard's civil

conspiracy claim lacks "facial plausibility," as Safeguard has not pled "factual content that

allows the court to draw the reasonable inference that [Nationwide] is liable for the [civil

conspiracy] alleged." IcCbal, 129 S. Ct. at 1950.

Furthermore, the Complaint cannot set forth a viable underlying tort. Although

Safeguard maintains that there are "negligent misrepresentations; breaches of fiduciary

duty; conversion and unjust enrichment," Response at 13 (DE 22), for the reasons set forth

herein, Safeguard cannot state a viable claim for any of those torts, and each warrants

dismissal with prejudice. Accordingly, the undersigned recommends that Count Vll (Civil

Conspiracy) be dismissed with prejudice, as amendment would be futile.

8. Cou n t Vl I I — Accountin

In Count Vill, Safeguard alleges that Nationwide controls the accounts holding

Safeguard's earned funds, that Nationwide has failed to pay Safeguard its earned fees,

that Safeguard is unable to determine what amounts are present in the accounts

Nationwide controls, and that for Safeguard to comprehensively account for the relevant

funds it requires an accounting of all accounts that Nationwide controls. Complaint at 10 

11 (DE 1-1). Safeguard seeks an order appointing an accountant to retrieve appropriate

information from all pertinent accounts. Id. at 11 (DE 1-1).

"Under Florida law, a party seeking an equitable accounting must show the
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existence of a fiduciary relationship or a complex transaction and must demonstrate that

the remedy at law is inadequate." Kee, 918 F.2d at 1540; accord Chiron v. Isram

Wholesales Tours and Travel Ltd., 519 So. 2d 1102, 1103 (Fla. 3d DCA 1988) (equitable

accounting appropriate "where the contract demands between litigants involve extensive

or complicated accounts and it is not clear that the remedy at law is as full, adequate and

expeditious as it is in equity"). Conversely, an accounting is not warranted where a plaintiff

fails to demonstrate either the "complexity" of the accounts at issue or the "inadequacy of

a legal remedy." Chiron, 519 So. 2d at 1103.

First, Safeguard does not allege that it is without an adequate remedy at law.

Indeed, Safeguard has alleged an oral agreement with Nationwide and a Branch Office

Agreement with SF/LH, under which agreements it is seeking compensation. And "Iw]hen

a judgment for breach of contract is obtainable, the remedy at law is considered adequate,

precluding the need for the imposition of an equitable remedy." Kee, 918 F.2d at 1541

(citations omitted). But even if the contracts were ultimately determined to be invalid,

Safeguard could not establish either a fiduciary relationship or a complex transaction, as

would be required to state a claim for an accounting.

As set forth in more detail herein, see discussion ~su ra QIII.B.4, Safeguard cannot

establish a fiduciary relationship. The only relationship between Safeguard and Nationwide

is a "business relationship" that is based upon an arms-length oral agreement between the

commercial entities. F u rthermore, the contracts themselves do not suggest any

complexity, nor does the Complaint set forth facts suggesting any complexity in the

accounts. The Complaint states merely that Safeguard "is unable to determine what

amounts are present in the accounts that Defendants control," which is a typical function
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of discovery; the Complaint also states that Safeguard cannot determine "which funds held

in said accounts belong to [Safeguard]." Complaint at 10 (DE 1-1). Yet, the oral

agreement with Nationwide, as alleged in the Complaint, merely provides for a simple 50%

holdback for 30 days, and the Branch Office Agreement with SF/LH simply states that

Safeguard would receive 70% of office expenses. From these percentages, Safeguard

has already been able to calculate that "[t]he amount of unpaid monies that Defendants

have failed to pay and owe to Safeguard is approximately seven million dollars

($7,000,000) to date, and said debt continues to accrue at the rate of approximately

$100,000 per week." Complaint at 5 (DE 1-1). Accordingly, the undersigned recommends

that Count Vill (Accounting) be dismissed with prejudice, as amendment would be futile.'

9. Coun t IX — Declarato Jud ment

In Count IX, Safeguard alleges that it has a "present and practical need for a court

declaration that Defendants, as fiduciaries, among other things are obligated to pay" it the

fees it that has earned and that Defendants are holding. Complaint at 11 (DE 1-1).

Safeguard further alleges that its interests in the withheld funds are adverse and

antagonistic to those of Defendants. Id. Among other remedies, Safeguard asks that the

Court declare that it enjoys an ownership interest in the funds it has earned and that are

being held by Defendants. Id. at 12.

Under Florida law, for a plaintiff to prevail in a declaratory judgment action, the

' The undersigned notes that to the extent Safeguard seeks to collect its alleged

percentage of SF/LH's fees (generated by Safeguard's client referrals under the Branch
Office Agreement), such accounting must be directed to the revenue records of SF/LH.
The undersigned further notes that in an AAA arbitration filed against SF and Nationwide,
Safeguard has already calculated its damages and does not seek an equitable accounting.
Exs. B-2 and B-3 to Motion (DE 4-1); Reply at 9 (DE 23) (referencing Arbitration Claim).
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following elements need be present: 1) a bona fide, actual, present practical need for the

declaration; 2) the declaration should deal with a present, ascertained or ascertainable

state of facts or present controversy as to a state of facts; 3) some immunity, power,

privilege or right of the complaining party is dependent upon the facts or the law applicable

to the facts; 4) there is some person or persons who have, or reasonably may have an

actual, present, adverse and antagonistic interest in the subject matter, either in fact or law;

and 5) the antagonistic and adverse interests are all before the court by proper process or

class representation and that the relief sought is not merely the giving of legal advice by

the courts or the answer to questions propounded from curiosity. Cit o f Holi ood v.

Petrosinso, 864 So. 2d 1175, 1177-78 (Fla. 4'" DCA 2004).

Safeguard cannot meet the fifth element, as the antagonistic and adverse interests

are not all before the court. Safeguard seeks a declaration concerning its rights to the

payment of fees, which is governed by its Branch Office Agreement with SF/LH. SF,

however, is not a party to this proceeding, notwithstanding that it was Nationwide's

principal.' A c cordingly, the undersigned recommends that Count IX (Declaratory

Judgment) be dismissed with prejudice, as amendment would be futile.

10. Cou nt X — Quantum Meruit

In Count X, Safeguard alleges that Nationwide made certain representations,

' Nationwide has proffered that pursuant to the Branch Office Agreement's

arbitration clause, Safeguard filed an arbitration proceeding against SF, as well as
Nationwide, before the AAA. Motion at 19 (DE 4). Indeed, in its Statement of Claim before
the AAA, Safeguard alleged that "[a]s agents of S&F, [Nationwide] asked Safeguard to
allow S8F to hold back 50% of Safe uard's fee and to pay Safeguard the 50% 30 days
late." Statement of Claim ff 20, Ex. B-3 to Motion (DE 4-1) (emphasis added). The amount,
if any, that SF owes to Safeguard under the Branch Office Agreement will therefore be
decided by the arbitrators.
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agreeing to compensate Safeguard for services rendered to SF/LH, that Safeguard

provided the contemplated services, that Safeguard reasonably expected to receive

compensation from Nationwide, and that Nationwide failed to pay Safeguard for the

benefits it conferred. Complaint at 12 (DE 1-1).

One Florida appellate court has described the doctrine of quantum meruit in the

following terms:

[It is] the legal doctrine which, in the absence of an express
agreement, imposes legal liability on a contract that the law
implies from facts where one receives goods or services from
another under circumstances where in the normal course of
common affairs a reasonable person receiving such benefit
would ordinarily expect to pay for it.

Osteen v. Morris, 481 So. 2d 1287, 1289-90 (Fla. 5'" DCA 1986). Hence, "[t]o satisfy the

elements of quantum meruit, a plaintiff must allege facts that, taken as true, show that the

plaintiff provided, and the defendant assented to and received, a benefit in the form of

goods or services under circumstances where, in the ordinary course of common events,

a reasonable person receiving such a benefit normally would expect to pay for it." W.R.

Townsend Contractin Inc. v. Jensen Civil Construction Inc., 728 So. 2d 297, 305 (Fla.

1" DCA 1999) (citation omitted). Accordingly, a claim for quantum meruit exists only in the

absence of an express agreement between the parties concerning the subject matter and

where a plaintiff provided, and the defendant assented to and received, a benefit in the

form of goods or services.

Here, there is an express agreement — the Branch Office Agreement — governing

who, and in what amounts, Safeguard is to be paid for its services, and this Agreement is

specifically referenced in the Complaint. Further, to the extent that the quantum meruit
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claim is premised upon the oral agreement for Nationwide to answer for the debt of another

— SF/LH — it is barred by the Statute of Frauds. See American Atlantic Lines v. Ros

~FM i I ., 441 5 . dd 1153, 1154 tFI . 3' 0941 9533. M « , t 9

quantum meruit claim, Safeguard must be able to show that Nationwide received "goods

or services under circumstances where, in the ordinary course of common events, a

reasonable person receiving such a benefit normally would expect to pay for it." W.R.

Townsend Contractin, 728 So. 2d at 305. But the Complaint does not — and cannot 

allege that Safeguard provided, and that Nationwide assented to and received from

Safeguard, a benefit in the form of goods or services. Safeguard did not provide services

to Nationwide; rather, the Branch Office Agreement called for Safeguard to provide

s ervices to SF/LH. H e nce, the quantum meruit claim warrants dismissal. T h e

undersigned, therefore, recommends that Count X (Quantum Meruit) be dismissed with

prejudice, as amendment would be futile.'

IV. CONC LUSION

For the foregoing reasons, the undersigned respectfully RECOMMENDS that

Defendant Nationwide Referral Services, LLC's Motion to Dismiss Plaintiff's Claims and

Incorporated Memorandum of Law (DE 4) be GRANTED and that the Complaint be

DISMISSED with PREJUDICE, as any amendment would be futile.

The parties will have fourteen (14) days from the date of being served with a copy

' The undersigned notes that in its Response, Safeguard "concedes that the facts

asserted in the complaint do not sufficiently support a claim for quantum meruit against
Defendant Nationwide." Response at 15 (DE 22). Although Safeguard seeks leave to
amend this count so as to plead facts that would sufficiently support such a claim, the
undersigned believes that it would be futile; the Branch Office Agreement makes clear that
Safeguard is to provide services to SF/LH, not to Nationwide.
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of this Report and Recommendation within which to file written objections, if any, with the

Honorable Kathleen M. Williams, United States District Judge. Failure to file objections

timely shall bar the parties from a de novo determination by the District Judge of an issue

covered in the report and shall bar the parties from attacking on appeal factual findings

accepted or adopted by the District Court except upon grounds of plain error or manifest

injustice. See 28 U.S.C. Q 636(b)(t); Thomas v. Arn, 474 U.S. 1 40, 149 (1985); ~Henle

v. Johnson, 885 F.2d 790, 794 (11th Cir. 1989).

DONE AND SUBMITTED at Fort Lauderdale, Florida, this t4 day of December

2011.

B ARRY . E T Z E R
United es agi s t rate J ge

Copies to:

Hon. Kathleen M. Williams
United States District Judge

All counsel of record
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