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Scamming Considered as One of the Exact Sciences: 19th Century American 

Literature Foreshadows Insights of Behavioral Economics 

September 2013 

Abstract: Nineteenth century American literary masters Edgar Allan Poe, Herman Melville, and 
Mark Twain (with co-author Charles Dudley Warner) all examined scamming in their largely 
pre-regulatory time.  These authors made two prescient observations of continuing importance:  
scammers carefully study their marks to find weaknesses to exploit with tricks and traps, and 
scammers’ subjective states of mind are often unfathomable behind masks in which they pose as 
legitimate and trustworthy.  Furthermore, the moral hollowness of confidence men portrayed in 
19th century literature provides a metaphor for contemporary businesses that exploit consumer 
misperceptions.  The article argues that the humanities arrived much earlier at insights of 
behavioral economics recently used to develop consumer protection law, which now authorizes 
administrative regulation to prevent businesses from taking advantage of consumers’ lack of 
understanding.  Literature thus provides a comparative perspective from which to evaluate and 
affirm the law’s new efforts to address scamming more effectively. 

 

By Jean Braucher 
 

The origin of the diddle is referrable to the infancy of the Human Race. Perhaps the first diddler 

was Adam.  

 –Edgar Allan Poe, in Diddling Considered as One of the Exact Sciences (1843)1 

 

Introduction 

Scamming—earlier called diddling and long known as swindling as well—is a practice of 
ancient lineage, and one that is not withering away.  Scamming continues through good times 
and bad and on a large and modest scale.  For a huge recent example, financial institutions 
pushing subprime mortgages in the bubble years 2000-2006 engaged in mass exploitation of 
consumers’ lack of understanding and helped trigger the Great Recession beginning late in 

                                                           
 Roger C. Henderson Professor of Law, University of Arizona.  Thanks for comments on an earlier version of this 
article and for encouragement to participants in the Law and Society Association’s International Research 
Collaborative, Comparative and International Perspectives on Regulation of Household Credit, Debt, and 
Insolvency, Boston, June 2013. 
1 Edgar Allan Poe, Diddling: Considered as One of the Exact Sciences, in THE COMPLETE WORKS OF EDGAR ALLAN 

POE WITH BIOGRAPHY AND INTRODUCTION, VOL. 2 171, 174 (1908) [hereinafter, Poe, Diddling], available at 

http://etext.lib.virginia.edu/etcbin/toccer-

new2?id=PoeDidd.xml&images=images/modeng&data=/texts/english/modeng/parsed&tag=public&part=all   See 

also infra note 96 (concerning the publication history of Poe’s essay, particularly that it was originally published in 
1843) and notes 98-99 and accompanying text (concerning current and also 19th century meaning of “diddling,” 
which was roughly the same as swindling). 

http://etext.lib.virginia.edu/etcbin/toccer-new2?id=PoeDidd.xml&images=images/modeng&data=/texts/english/modeng/parsed&tag=public&part=all
http://etext.lib.virginia.edu/etcbin/toccer-new2?id=PoeDidd.xml&images=images/modeng&data=/texts/english/modeng/parsed&tag=public&part=all
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2007.2  For more examples, in the lingering wake of that economic crisis, small-time scammers 
took advantage of the desperation of the overindebted and unemployed, reflecting that scammers 
are adept at studying their potential victims’ current concerns.3  Common features of scams, 
whether perpetrated by large institutions or fly-by-night operators, include exploiting customers’ 
trust after intense study of potential marks4 to find their vulnerabilities, themes that have 
fascinated literary masters.5  Nineteenth century American writers in particular created a rich 
literature about confidence men and their cultural significance:  to analyze the contributions of 
this literary legacy to our understanding of scamming, this article focuses on one work each by 
Edgar Allan Poe, Herman Melville, and Mark Twain (with co-author Charles Dudley Warner).6 

This article has two main arguments.  Part I shows that the ascendance of behavioral economics 
in legal policy analysis makes economic theory and literary perspective compatible, rendering a 
law and literature approach no longer a clash with law and economics, as had been thought in the 
1980s.7  Instead, by including psychology, behavioral economics is open to the complexity of 
human nature portrayed in literature, which can provide a comparative perspective from which to 
evaluate the new direction of the law.  Part II supports and fleshes out the insights of behavioral 
economics as applied to consumer protection by showing that these insights are not new but 
rather confirm what the humanities much earlier probed deeply, as exemplified in three 19th 
century literary works that feature explorations of scamming.  Part III elaborates on both points 
by focusing on two phenomena identified by 19th century literary masters that remain with us:  

                                                           
2 See Kathleen C. Engel and Patricia A. McCoy, THE SUBPRIME VIRUS: RECKLESS CREDIT, REGULATORY 

FAILURE, AND NEXT STEPS 15-42 (discussing huge growth of subprime mortgage lending in the period 
2000-2006, involving targeting of vulnerable consumers for complex loans with high fees and high 
interest rates, and also the fueling of this lending using securitization, the packaging and pooling of 
mortgages into investment vehicles that lacked transparency and integrity) and 69-97 (recounting the 
resulting massive defaults in the subprime sector that caused a storm in the financial markets beginning in 
2006 and led to the U.S. entering a recession in December 2007).  See also Bureau of Labor Statistics, 
The Recession of 2007-2009 (February 2012), p. 1, available at 
http://www.bls.gov/spotlight/2012/recession/pdf/recession_bls_spotlight.pdf  (referring to this recession 
as beginning in December 2007), and NATIONAL COMMISSION ON THE CAUSES OF THE FINANCIAL AND 

ECONOMIC CRISIS IN THE UNITED STATES, THE FINANCIAL CRISIS: INQUIRY REPORT xvi (final report, Jan. 2011) 
(concluding that “toxic mortgages” were a cause of the crisis), available at http://www.gpo.gov/fdsys/pkg/GPO-
FCIC .     
3
 See Federal Trade Commission’s “scam alerts,” available at http://www.consumer.ftc.gov/scam-alerts  (last visited 

Aug. 21, 2013) (listing scams by topic and noting of scammers, “One thing that never changes: they follow the 
headlines — and the money.”) 
4 The term “mark” refers to a chalk mark that a con man puts on potential victims to identify them to confederates, 
perhaps because they seem gullible or are carrying a lot of money.  See http://windlegends.org/scoundrelsslang.htm.  
5 See infra Part II for discussion of literary works that focus on how scammers study their potential victims and 
exploit their trust. 
6 See Poe, Diddling Considered as One of the Exact Sciences, supra note 1;  Herman Melville, THE CONFIDENCE-
MAN: HIS MASQUERADE (1857), A FACSIMILE OF THE FIRST EDITION, with an Introduction by John Steele (1968); 
Samuel L. Clemens and Charles Dudley Warner, THE GILDED AGE—A TALE OF TODAY, MARK TWAIN WORKS, 
Harper & Brothers Publishers (1915, originally published 1873). For each author discussed, the focus is on just one 
work that directly deals with some aspect of scamming.  See infra Part II. While similar themes can be found in 
other works of these authors, it is beyond the scope of this article to collect comprehensively their use of themes 
about trickery, trust, conning, and the like. 
7 See infra Part I (discussing rise of behavioral economics as a basis for legal policy analysis, especially in the area 
of consumer protection, and how this development largely answers questions raised in the 1980s about the 
compatibility of a law and economics analysis with a law and literature perspective).     

http://www.bls.gov/spotlight/2012/recession/pdf/recession_bls_spotlight.pdf
http://www.gpo.gov/fdsys/pkg/GPO-FCIC
http://www.gpo.gov/fdsys/pkg/GPO-FCIC
http://www.consumer.ftc.gov/scam-alerts
http://windlegends.org/scoundrelsslang.htm
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scammers’ careful study of their potential victims to identify weaknesses to exploit, and the 
hollowness of scammers’ intentions, involving posing as caring about earning trust but all the 
while perfecting techniques of manipulation.   These remain the phenomena with which 
regulators must contend as they seek to reduce consumer exploitation today. 

Scams can involve sales of goods and services, charitable fund-raising, or investment 
“opportunities,” and the methods of scammers and the weaknesses of the scammed are similar 
across these realms.  When it comes to the response of the law, however, the focus here—for 
simplicity’s sake—will be on addressing consumer scams and not on law applicable to charities 
and investments, although policy considerations in one of these areas often could be invoked in 
all three.   

Why pay close attention to 19th century American literature about diddling, conning, or 
swindling, today often called scamming?  While scamming has fascinated writers from many 
countries,8 the American literary tradition is particularly rich in its attention to this behavior and 
its cultural meaning.  Mid-19th century U.S. writers in particular delved into the world of fraud, 
deception, and exploitation in commercial and social life, reflecting concerns about shifting 
identities in a rapidly changing society; these writers feared that conning had become socially 
normal behavior that undercut traditional mores and a meaningful inner life.9  They also found 
the subject ripe for sarcasm, pathos, spiritual inquiry, and comedy.10 

The very term “confidence man” originated in America, in a real criminal case reported in the 
newspapers and used as inspiration by Melville.11 In 19th century American culture, the 
confidence man was a central figure acting out the tension between optimism in the ability to 
create one’s own identity in the New World and opportunism that took advantage of a sense of 
collapse of traditional authority, as America and its economy expanded rapidly.12  Classic 
American writers examined these ambiguities and connected the dots between scamming on a 
small scale and the methods of financiers, raising the issue of the similarity of their methods.13  
They launched a continuing cultural colloquy about the thin line between pursuit of opportunity 
and predation.14   

Mid-19th century American writers closely observed the flowering of scams in a growing, 
loosely regulated society, studying scammers’ techniques in detail.  The legal tools for 
addressing scamming then were crude, mostly limited as a practical matter to after-the-fact use 

                                                           
8 See e.g., Charles Dickens, LITTLE DORRIT (1855-1857) (in the subplot concerning the fraudulent dealings of Mr. 
Merdle); Anthony Trollope, THE WAY WE LIVE NOW (1875) (in the focus upon Augustus Melmotte’s railroad 
scheme), Honore de Balzac, EUGENIE GRANDET (1833) (in the corruption of Charles Grandet, Eugenie’s cousin and 
sometime suitor). 
9
 Gary Lindberg, THE CONFIDENCE MAN IN AMERICAN LITERATURE 28 (1982) (discussing concern with “making 

and recognizing identities in a fluid society”) and at 11-12 (adddressing the possibility that the con game had 
become “the socially normal pattern of behavior”). 
10 See infra Part II. 
11 See infra notes 159-164 and accompanying text. 
12 Lindberg, supra note 9, at 114. 
13 See infra Part II.  
14 See Arthur Allen Leff, SWINDLING AND SELLING (1976) (discussing the overlapping dynamics of transactions that 
we later want to call either swindling or selling, using a sociological exploration of roles that the parties play, and 
critiquing static descriptions of transactions used in economic accounts of the time).  
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of the criminal law, and even then only if a scammer could be caught.15 The regulatory state, 
with its administrative prevention and enforcement techniques, lay ahead.16  Muckrakers later 
picked up the story and addressed scamming and exploitation on a large scale, primarily in non-
fiction, eventually leading to legal change in a few realms before and after the turn of the 
twentieth century.17  Today, in the wake of a long national economic crisis that orginated in 
consumer exploitation, legal change is again underway, but we see continuing resistance to more 
effective administrative consumer protection regulation.18  Entering the mostly pre-regulatory 
world of the mid-19th century through the full imaginative renderings of literature brings home 
that things were not better then.  Writers felt unease with the growing culture of conning and 
held up a mirror to society to critique its direction.  As administrative consumer protection enters 
a new, more sophisticated, and data-driven era,19 our literary tradition offers a comparative 
perspective from which the legal world may evaluate these developments and draw confirmation 
that regulation is on the right track and regulators should stay the course for the time it takes to 
implement the new approach.20 

 

                                                           
15 See infra notes 159-164 and accompanying text (concerning the original confidence man, who was arrested). 
16 Ann Woolhandler, Judicial Deference to Administrative Action—A Revisionist History, 43 ADMIN. L. REV. 197 
(1991) (in an exploration of various judicial responses to administrative actions in the first century of the nation, 
before modern regulatory agencies came into being, providing this summary of  the origins of the regulatory state:  

The modern regulatory state began with federal regulation of the railroads, and with it began 
modern administrative law. Congress passed the first Interstate Commerce Act in 1887, and it is 
only with the Interstate Commerce Commission (ICC) cases that the federal courts began to use 
the vocabulary of administrative law that has now become familiar through its incorporation into 
the Administrative Procedure Act.) 

17 The robber barons’ machinations were complex and hard to render into compelling fictions, so that histories 
largely took over this ground.  See Lindberg, supra note 9, at 204-207 (discussing some of these histories about the 
robber barons and also noting that the complexity of large financial systems and their distortion through conning on 
a large scale makes it hard to respond with human feeling and judgment, the province of fiction).  An early 20th 
century muckraking work, Upton Sinclair’s THE JUNGLE (1906), was a polemical novel of doubtful literary merit 
and mostly remembered for use of reporting about unsafe and unclean practices in the meatpacking industry, leading 
to enactment of the Pure Food and Drug Law of 1906.  See Norman Silber, From The Jungle to The Matrix: The 

Future of Consumer Protection in Light of Its Past, in Jane Winn, Ed., CONSUMER PROTECTION IN THE AGE OF THE 

‘INFORMATION ECONOMY’ 18-20 (2006), also available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=844845.  
18 See Brendan Bordelon, Cordray confirmed, but CFPB accountability concerns remains, The Daily Caller, July 
17, 2013 (noting that confirmation of Richard Cordray as the first permanent director of the Consumer Financial 
Protection Bureau (CFPB), created by the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, 
see infra note 43 and accompanying text, was held up for two years based on concerns that the agency was too 
independent).  See also http://www.consumerfinance.gov/the-bureau/creatingthebureau/ (discussing how the agency 
was created because of failures in consumer protection that had allowed creditors to offer complex products that 
consumers did not understand) and Dee Pridgen, Sea Changes in Consumer Financial Protection: Stronger Agency 

and Stronger Laws, 13 WYO. L. REV.  (forthcoming 2013) at Part II [hereinafter Pridgen, Sea Changes] (discussing 
design of the new agency to be more independent and to centralize consumer protection authority previously spread 
among various banking regulators). 
19 See infra 43-67 and accompanying text (concerning power of CFPB to regulate against abusive practices, in 
addition to unfair and deceptive ones).  See also Consumer Financial Protection Bureau Strategic Plan FY2013-FY 
2017 http://www.consumerfinance.gov/strategic-plan/ (stating as goal three for the agency to be data-driven, based 
on analysis of consumer finance markets and consumer behavior). 
20 See infra 81-83 and accompanying text (discussing use of literature as critical perspective from which to evaluate 
legal modes of thought, specifically whether the law is doing good and serving justice). 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=844845
http://www.consumerfinance.gov/the-bureau/creatingthebureau/
http://www.consumerfinance.gov/strategic-plan/
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I. Law,  Literature, and Behavioral Economics Meet the World of Scams 

 

A. Behavioral Economics Informs Consumer Financial Protection 

Behavioral economics offers a compelling account of consumer vulnerability.  A simple, elegant 
statement of this theoretical perspective emphasizes two points, expressed as follows by Oren 
Bar-Gill:  “(1) Consumers’ purchasing and use decisions are affected by systematic 
misperceptions  (2) Sellers design their products, contracts, and prices in response to these 
misperceptions.”21 

Absent effective regulation, competition forces businesses into a classic race to the bottom in 
complex and segmented consumer markets where consumer misperceptions can persist; 
businesses in these failed consumer markets must compete for investors on the basis of consumer 
exploitation or lose out to those who do.22  To be effective in maximizing profits, businesses 
mine data about their customers to discover and take advantage of their perceptual and other 
weaknesses.23 A wealth of empirical research concerning the influence of human flaws, biases, 
and misperceptions on our decision-making backs up the theoretical perspective provided by 
behavioral economics.24  An important subset of research focuses on the pricing practices of 
providers of consumer credit and telecommunications services.25  Although generally considered 
legitimate businesses, these service providers routinely use practices that exploit consumer 
misperceptions.  Their exploitation centrally involves use of complexity and cost deferral to take 

                                                           
21 Oren Bar-Gill, SEDUCTION BY CONTRACT: LAW, ECONOMICS, AND PSYCHOLOGY IN CONSUMER MARKETS 7-8 
(2012) [hereinafter Bar-Gill, SEDUCTION BY CONTRACT]. 
22 Id. at 8 (“The basic claim is that market forces demand that sellers be attentive to consumer psychology.  Sellers 
who ignore consumer biases and misperceptions will lose business and forfeit revenue and profits.”)   The claim is 
not that all consumer markets fail; especially where consumers engage in repeated, small, simple transactions of the 
same type, competition can adequately address bad deals and drive them out of the market.  See infra note 53 for a 
similar point made in a Federal Trade Commission policy statement. 
23

See Engle and McCoy, supra note 2, at 22 (discussing use of electronic databases of consumer information to 
“prescreen for vulnerability” as part of predatory lending practices during the subprime mortgage bubble).  See also 
infra notes 27-32 and accompanying text (concerning design of subprime mortgages to take advantage of consumer 
misperceptions and other flaws).   
24 See Daniel Kahneman, Paul Slovic, and Amos Tversky (eds.), JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND 

BIASES (1982) (in edited volume, collecting empirical studies and analysis of human judgment flaws).  See also 
Daniel Kahneman, THINKING FAST AND SLOW (2011) (discussing reasons to distrust human judgment, whether the 
thinking is quick and emotional or slow and deliberate) and Barak Orbach, REGULATION: WHY AND HOW THE STATE 

REGULATES 599-603 (2013) (summarizing ways in which human rationality is bounded, such as due to limits in our 
computational skills, analytical capacity, memory, and self-control and also due to biases such as over-optimism and 
over-confidence and susceptibility to the influence of framing strategies).   
25 Oren Bar-Gill and Elizabeth Warren, Making Credit Safer, 157 U. PA. L. REV. 1, 26-69 (2008) (collecting vast 
evidence from empirical studies by many researchers of consumer lack of understanding of credit terms, centrally 
due to use of complexity and cost deferral);  Oren Bar-Gill and Rebecca Stone, Mobile Misperceptions, 23 HARV. 
J.L. & TECH. 49, 82-87 (2009) (presenting data on consumer mistakes in choice of complex cellular telephone 
contracts due to consumers’ under- and over-estimation of their usage). See also CFPB, PAYDAY LOANS AND 

DEPOSIT ADVANCE PRODUCTS: A WHITE PAPER OF INITIAL DATA FINDINGS 22, 25, 43 (April 24, 2013), available at 
http://files.consumerfinance.gov/f/201304_cfpb_payday-dap-whitepaper.pdf  (finding that median consumer in 
sample had 10 transactions over 12 months and paid a total of $458 in fees, not including repayment of principal, 
and two-thirds had 7 or more loans a year; also finding that majority of consumers with 7 or more transactions a year 
took them on a nearly continuous basis, raising problem of sustained used and possibility that consumers were using 
these loans to deal with cash flow problems, so that they could not pay their expenses without taking out new loans).  

http://files.consumerfinance.gov/f/201304_cfpb_payday-dap-whitepaper.pdf
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advantage of consumers’ misunderstanding and get customers to pay more; it is not just a matter 
of hiding terms in standard forms.26  

Subprime mortgages in the bubble period before 2007 provide a good example of loan products 
designed to take advantage of consumer misperceptions.  These loans used terms that involved 
cost deferral, including low downpayments, escalating payments over time (with low 
introductory teaser rates), and prepayment penalties.27  The terms were highly complex and hard 
to compare and included such features as multiple interest rates applicable at different times and 
for different reasons, a proliferation of fees, and a prepayment option, albeit often with a penalty 
for exercising it.28  In some cases cost deferral and complexity may have served the rational 
choices, albeit risky ones, of a minority of subprime customers, such as sophisticated investors in 
homes seeking to take advantage of a rising market.29  However, the evidence strongly favors the 
explanation that complexity and cost deferral in subprime mortgage terms served predominantly 
to take advantage of imperfect rationality, including myopia, over-optimism, and lack of 
computational ability that led borrowers to ignore some terms, which as a result became good 
places to hide extra costs.30  The relevant evidence includes the following:  subprime mortgage 
borrowers were as a group less educated and sophisticated about the mortgage market and thus 
less able to evaluate complex terms; mandated financial counseling is correlated with borrowers 
using less risky mortgage contracts; borrowers in general consistently make mistakes that lead to 
higher costs such as higher interest rates and broker fees; many consumers also fail to exercise 
options to refinance and end up paying higher rates;  rapid defaults by many subprime borrowers 
within six months to a year of origination support that they did not understand the terms at the 
outset; and borrowers who could have qualified for prime loans often ended up with higher-
priced subprime mortgages.31  As a result of complexity and deferred costs, competition was 
hindered, resulting in borrowers paying more than their risk profiles justified because of their 
lack of understanding of the deals they made.32 

                                                           
26 Bar Gill, SEDUCTION BY CONTRACT, supra note 21, at 18-23 (discussing use of complex prices to create consumer 
misperceptions and take advantage of them).  
27 Oren Bar-Gill, The Law, Economics and Psychology of Subprime Mortgage Contracts, 94 CORNELL L. REV. 1073, 
1096-1107 (2009) [hereinafter Bar-Gill, Subprime Mortgages Contracts] (presenting a behavioral economics theory 
of the characteristics of these contracts, designed in response to consumers’ patterns of error). 
28 Id. at 1102-1106. 
29 Deferred costs can facilitate real estate speculation in a rising market, although rational choice is only in play if 
the borrower understands the risks, including the risk that the market will not continue to rise and might instead fall 
and leave the borrower owing more than the value of the property.  See id. at 1109-1115. (discussing rational choice 
explanations for some subprime mortgages’ terms, such as when a borrower rationally expects income to rise 
enough to allow the borrower to afford a higher, reset interest rate or when a borrower invests in a rising market, 
planning to resell at a higher price before the interest rate resets or to refinance into a lower long-term interest rate 
on the basis of increased equity; however, most subprime borrowers were not speculators and many refinanced their 
existing home mortgages with riskier loans). 
30 Id. at 118-1123 (discussing these judgment and skill deficiencies that mortgage lenders exploited). 
31 Id. at 1124-1126. 
32 Id. at 1130-1139 (discussing consumer welfare implications of pricing that is too complex for many consumers to 
assess and that takes advantage of their misperceptions; these include reduced competition, distortion of pricing, and 
regressive redistribution from less sophisticated and financially weaker consumers to those who are more so) and 
Bar-Gill, SEDUCTION BY CONTRACT,  supra note 21, at 23-26 (same).  See also James H. Carr & Lopa Kolluri, 
Predatory Lending: An Overview, in FannieMae Foundation, Financial Services in Distressed Communities: Issues 
and Answers (2001), available at http://content.knowledgeplex.org/kp2/img/cache/sem/39737.pdf, 31, 37 
(concerning estimates by FreddieMac and FannieMae that 35 to 50 percent of subprime borrowers could have 

http://content.knowledgeplex.org/kp2/img/cache/sem/39737.pdf
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Behavioral economics scholarship tends to avoid moral evaluation of market actors’ behavior 
and sees behavioral market failure as an inexorable process in an unregulated market, at least 
when complex enough for consumer misunderstanding to become a problem. 33  The morality of 
behavioral economics operates instead on a utilitarian, consequentialist level, looking at social 
welfare impact.34  The approach involves, on the one hand, a focus on the internal behavioral 
psychology at work in people as they make choices in the marketplace and inevitably make 
mistakes under certain conditions due to very human flaws in skills and judgment that most of us 
share to a greater or lesser degree.  On the other hand, the approach does not scrutinize similarly 
the internal institutional processes that businesses and their human agents use to arrive at terms 
that exploit consumer misperceptions. Even if academic researchers were inclined to investigate 
these business processes, it would be hard to gain access to them, as they involve proprietary 
information and practices that businesses are unlikely to want to flaunt.  In sum, behavioral 
economics is not focused on bad behavior of sellers per se but on bad welfare effects.  As we 
shall see, this approach is largely consistent with federal consumer protection law since the 
1980s, which looks for likely and actual consumer harm, and often makes it easier to regulate by 
not requiring proof of bad seller intent.35  Furthermore, consumer protection regulation now 
involves having government employees examine internal processes of businesses to identify 
those likely to result in consumer exploitation, so prevention is being implemented.36  

Although behavioral law and economics portrays business exploitation of human weakness as 
inevitable and focuses on identifying behavioral market failures due to human errors, legal 
scholarship informed by behavioral economics retains a normative commitment to market 

                                                                                                                                                                                           

qualified for prime loans and also discussing much higher use of subprime loans by African-American borrowers, 
even taking into account their higher risk profiles). 
33 See Bar-Gill, Subprime Mortgages Contracts,  supra note 27, at 1119 (stating, “The subprime mortgage contract 
is a product of the interaction between the forces of supply and demand in the subprime mortgage market.  When 
lenders respond to a demand for financing that is influenced by borrower psychology, the resulting loan contract will 
feature deferred costs and a high level of complexity.”) and 1080 (noting that in the subprime mortgage market, in 
many cases “borrowers were not reckless; they were imperfectly rational,” and “in many cases lenders were not evil; 
they were simply responding to a demand for financing that was driven by borrowers’ imperfect rationality”).  Bar-
Gill, however, goes on to concede that “responding to a demand” does not capture the supply side of subprime 
lending during the mortgage boom, and he provides an account that suggests moral failings, but he chooses to use 
the bloodless language of “agency costs,” noting that securitization created agency problems in which intermediaries 
(those who originated, pooled, and packaged mortgage loans into investment securities) were rewarded for quantity 
not quality of loans, meaning they had incentives to create volume based on appearances of affordability, and that a 
“frenzy” among these intermediaries led to underestimation of risk in the loans they were peddling.  Id. at 1081-82. 
See also Cass R. Sunstein, The Storrs Lectures: Behavioral Economics and Paternalism, 122 YALE L. J. 1826, 1832 
(2013) [hereinafter Sunstein, The Storrs Lectures] (describing interaction of consumer errors and seller incentives in 
the market as producing exploitation: 

In free markets, some sellers attempt to exploit human errors, and the forces of competition may 
turn out to reward, rather than punish, such exploitation. In identifiable cases, those who do not 
exploit human errors will be seriously punished by market forces, simply because their 
competitors are doing so and profiting as a result. Credit markets provide many examples in the 
domains of cell phones, credit cards, and mortgages.) 

34 Id. at 1835 (while generally arguing for “nudges” as the best response to behavioral market failure, arguing that 
“stronger responses, even mandates, may turn out to be justified, because the benefits exceed the costs. Social 
welfare is the master concept, and when social welfare calls for a stronger response, we should give it serious 
consideration.”) 
35 See infra 46-59 and accompanying text. 
36 See infra 63-66 and accompanying text. 
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choice.  This scholarship tends to recommend trying to fix even behaviorally failed markets with 
“nudges” in the form of disclosures, warnings, and default rules,37 but not always:  Behavioral 
law and economics sometimes supports mandatory regulatory approaches.38  In parts of the 
consumer marketplace, nudges often may not be enough for a host of reasons, including that 
consumers are already awash in disclosures and, to a lesser extent, warnings, and thus unable to 
take more in and that businesses can undercut disclosures by framing strategies that de-
emphasize them.39  Also, to the extent standard form contracts are legally enforceable, pro-
consumer default rules can be routinely undone in many contexts.40  Sometimes, therefore, 
effective consumer protection requires use of mandates and bans, addressing substance of 
transactions.41 

The theory that markets drive unregulated businesses to exploit consumer misperceptions is not 
only empirically-tested and persuasive; it is also the basis of recently-enacted federal law that 
incorporates behavioral economics into its policy analysis.  In the Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 2010, Congress sought to reinvigorate consumer 
protection law, creating the Consumer Financial Protection Bureau (CFPB) and giving it a 

                                                           
37 See Sunstein, The Storrs Lectures, supra note 33, at 1834-1836 (in exposition of the power of behavioral 
economics to improve legal policy analysis generally, treating paternalism as a threat both to autonomy and social 
welfare, in the latter case due among other reasons  to the risk of government error, and thus arguing that “nudges” 
in the form of disclosures, warnings, and default rules should be preferred methods of regulation).   These Storrs 
Lectures build upon earlier work of Sunstein with Richard H. Thaler, including Richard H. Thaler & Cass R. 
Sunstein, NUDGE: IMPROVING DECISIONS ABOUT HEALTH, WEALTH, AND HAPPINESS (2008), and Cass R. Sunstein 
& Richard H. Thaler, Libertarian Paternalism Is Not an Oxymoron, 70 U. CHI. L. REV. 1159, 1161-62 (2003).  On 
use of disclosure to address market failures, see also Ian Ayres and Alan Schwartz, The No-Reading Problem in 

Consumer Contract Law, STAN. L. REV. (forthcoming 2013) (arguing for unenforceability of standard form terms 
absent strong disclosure or the ability of sellers to show that the terms meet median consumer expectations);  Bar-
Gill, SEDUCTION BY CONTRACT, supra note 21, at 32-43 (arguing for various disclosure remedies, such as 
disclosures of consumer product use and disclosures for intermediaries, to address lack of consumer understanding 
due to misperceptions).  
38 Sunstein, The Storrs Lectures, supra note 33, at 1845, 1848, 1890-1894 (discussing situations where a mandatory 
approach may be best and also noting that requirements or bans may be more transparent, and thus preferable to 
encourage government accountability, or needed when defaults are not practically reversible) and at 1835, as quoted 
supra note 34.   See also Sarah Conly, AGAINST AUTONOMY: JUSTIFYING COERCIVE PATERNALISM (2013) (making 
an argument for coercive paternalism to save people from the consequences of self-destructive behavior). 
39 See e.g. Lauren E. Willis, Decisionmaking and the Limits of Disclosure: The Problem of Predatory Lending: 

Price, 65 MD. L. REV. 707 (2006).  Although not always thought of as such, a common framing strategy is oral lies 
plus standard form contract terms to the contrary, that is, stating or suggesting one thing orally, but providing for 
something else in form terms.  See Russell Korobkin, The Borat Problem in Negotiation:  Fraud, Assent, and the 

Behavioral Law and Economics of Standard Form Contracts, 101 CAL. L. REV. 51, 54-55 (2013) (discussing the 
problem of use of false oral representations, followed by getting signatures on standard form contracts that do not 
reflect those representations, the method allegedly used to recruit people to become unwitting butts of a comic 
movie by telling them orally it would be a documentary style film but negating this representation in form terms; the 
movie was Borat: Cultural Learnings of America for Make Benefit Glorious Nation of Kazakhstan (2006),  written 

and produced by English comedian Sacha Baron Cohen, who also starred as the character Borat). 
40 See e.g. Karl Llewellyn, THE COMMON LAW TRADITION: DECIDING APPEALS 362-371 (1960) (discussing lack of 
specific assent to the terms of a standard form contract and the problem of unreasonable drafting). 
41

 Jean Braucher, Form and Substance in Consumer Financial Protection, 7 Brooklyn J. of Corp., Fin’l & Com’l L 
107, 125-128 (2012) [hereinafter Braucher, Consumer Financial Protection] (discussing consumer protection 
examination now being used by the CFPB to police against abusive practices that take advantage of consumer 
misunderstanding of credit products).  See also infra notes 63-66  and accompanying text. 
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degree of independence42 and broad authority, including a new power to regulate abusive 
practices using preventative examination as well as after-the-fact enforcement.43   In particular, 
the CFPB’s new anti-abuse authority is a subtle but important expansion of the aims of consumer 
protection, which have long included addressing deception and unfairness, for example under the 
Federal Trade Commission Act and supporting state laws.44 As a result of the Dodd-Frank Act, a 
transition is underway in consumer protection law to expand from reliance on rational choice law 
and economics to also include behavioral law and economics as the basis for regulation.  In 
addition to concern with standard market failure analysis provided by rational choice law and 
economics, consumer protection law has expanded, using the new anti-abuse power, to include a 
concern with behavioral market failure, as will be explained after a brief summary of the law of 
deception and unfairness.45 

Deception and unfairness regulation are legal categories that address standard market failures.  
Deception is a relatively old consumer protection concept.46  It is not defined in the FTC Act or 
Dodd-Frank, but the CFPB has adopted the same definition as the Federal Trade Commission 
(FTC), stated in the FTC’s Policy Statement on Deception, written some thirty years ago, in 
1983.47  The overall test of deception is that there must be a material representation or omission 
that is likely to mislead consumers, with the consumer misinterpretation reasonable in the 
circumstances.48  Deception thus covers common law fraud but also expands upon it in various 

                                                           
42 See Pridgen, Sea Changes, supra note 18, at Part II (discussing steps to give the agency a degree of 
independence).  
43  See Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), Pub. L. No. 111-203, § 
1031(a), (d), 124 Stat. 1376, 2005, 2006 (2010) (codified  at 12 U.S.C. § 5531, authorizing the CFPB to regulate 
abusive practices along with unfair and deceptive ones). 
44 The Wheeler-Lea Amendments of 1938, ch. 49, § 3, 52 Stat. 111 (codified at 15 U.S.C.A § 45(a)(1),  amended the 
Federal Trade Commission Act to add a prohibition on “unfair or deceptive acts or practices.”   All states have some 
form of supportive legislation, often following closely FTC authority and known as state “Little FTC Acts,” and 
with these state laws typically providing private rights of action and state-level enforcement, such as by the state 
attorney general.  See Carolyn L. Carter, Jonathan Sheldon, John W. Van Alst, and Jeremiah Battle Jr., UNFAIR AND 

DECEPTIVE ACTS AND PRACTICES (2012). 
45 This approach is consistent with the argument of Sunstein, The Storr Lectures, supra note 33, at 1836, that 
“behavioral market failures are an important supplement to the standard account of market failures.”  See also 
Braucher, Consumer Financial Protection, supra note 41, at 122-124 (noting that Bar-Gill and Warren’s article, 
Making Credit Safer, supra note 25, provides the regulatory analysis for the CFPB’s new anti-abuse authority, 
particularly why disclosure is often not an effective strategy to address exploitation of consumers’ lack of 
understanding). 
46 The original 1914 FTC Act, 38 Stat. 717 (codified as amended at 15 U.S.C.A. §§ 41-58) gave the agency power to 
regulate “unfair methods of competition,” but contained no explicit authority to provide consumer protection by 
regulating unfair or deceptive practices, although the commission early treated deceiving consumers as an unfair 
method of competition.  See In FTC v. Raladam Co., 283 U.S. 643 (1931) (holding that the commission must show 
injury to competitors to make out a case of unfair competition); this decision was ultimately overridden by Congress 
in the Wheeler-Lee Amendments, supra note 44. 
47 FTC Policy Statement on Deception, Letter to John D. Dingell, Chairman, Subcommittee on Oversight and 
Investigations, Committee on Energy and Commerce (Oct. 14, 1983), reprinted as applied to In re Cliffdale Assoc., 
103 F.T.C., 110, 174 (1984) [hereinafter FTC Deception Policy Statement].  See CFPB Supervision and 
Examination Manual (October 2012) , available at http://files.consumerfinance.gov/f/201210_cfpb_supervision-
and-examination-manual-v2.pdf  [hereinafter, CFPB Examination Manual] (in section IIC, Statutory- and 
Regulation-Based Procedures, Unfair, Deceptive, and Abusive Acts or Practices, UDAAP p. 5, quoting the tests of 
the FTC Deception Policy Statement, and stating in n. 10 on UDAAP p. 5,  “Examiners should be informed by the 
FTC’s standard for deception.”).  
48 FTC Deception Policy Statement, supra note 47, at 2-3 (summarizing the elements of deception). 

http://files.consumerfinance.gov/f/201210_cfpb_supervision-and-examination-manual-v2.pdf
http://files.consumerfinance.gov/f/201210_cfpb_supervision-and-examination-manual-v2.pdf
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ways, including making it unnecessary to prove seller intent to deceive.49  By focusing on 
consumers’ reasonable misinterpretations rather than sellers’ intent, deception de-emphasizes 
seller immorality as a reason for regulation of misinformation and stresses consumer welfare.  
Deception law also facilitates prevention by not requiring proof that consumers already were 
misled.50  Rather, the seller need only have used material representations or omissions likely to 
mislead51 consumers acting reasonably in the circumstances, taking into account vulnerabilities 
of the target audience.52  Since perfect or at least good information is a precondition for a 
working market, deception regulation prohibits material misinformation.  Particularly since the 
FTC’s 1983 policy statement,53 deception is consistent with traditional rational choice law and 
economics’ emphasis on accurate and full information as the basis for market transactions.   

Unfairness regulation is now similarly based on promoting a working market, although its early 
history focused more on marketplace morality.54  The FTC Act’s definition of unfairness,55 
added in 1994 and also used in the Dodd-Frank Act,56 codifies the 1980 FTC Policy Statement 
on Unfairness and uses its three-part test: substantial consumer injury (including in the aggregate 
by small injury to a large number of consumers), that is not reasonably avoidable by consumers, 
and that is not outweighed by benefits to consumers or competition (a net benefit test).57  
Consumer injury suggests a dysfunctional market, and the other two tests also reflect a desire not 
to interfere with working markets. The reasonable avoidability test in practice focuses on 

                                                           
49 See Dee Pridgen, CONSUMER PROTECTION AND THE LAW 730-731 (2004)[ hereinafter, Pridgen, CONSUMER 

PROTECTION] (discussing the higher level of protection provided consumers under the FTC Act compared to 
common law, particularly in not requiring intent to deceive).  See also Dan B. Dobbs, Paul T. Hayden, and Ellen M. 
Bublick, THE LAW OF TORTS, Vol. 3, at 643-661 (2011) (discussing fraud as an intentional tort category within the 
law of misrepresentation, which also sometimes covers negligent or even innocent misrepresentation). 
50 See id. at 643-644, 666 (discussing requirements of proof of harm and actual reliance in tort of misrepresentation). 
51 The FTC Deception Policy Statement, supra note 47, at 4-6, requires a material representation or omission “likely 
to mislead,” not proof that consumers were already misled.   
52 The FTC Deception Policy Statement underscores that the target audience matters to a determination of 
reasonableness of a misinterpretation and notes that reasonable consumers often do not read the entirety of ads and 
may be directed away from qualifying information.  Id. at 7, 9, 13.  See also Pridgen, supra 49, at 739-744 
(reviewing case law and providing analysis that the requirement of reasonabless of a misinterpretation does not 
impose unrealistic requirements of consumer diligence and is meant only to focus on average consumers in a target 
audience, as they in fact act, taking into account their vulnerabilities, so that the test would not permit a marketing 
campaign to focus on an unsophisticated audience with claims likely to mislead ordinary members of that audience).    
53 For example, the policy notes that when consumers can easily evaluate a product or service and it is inexpensive 
and frequently purchased, the commission will hesitate to raise deception because of the constraints provided by 
market incentives on sellers to seek repeat purchases.  FTC Deception Policy Statement, supra note 47, at 15. 
54 FTC Policy Statement on Unfairness,  Letter to Senators Ford & Danforth, Consumer Subcommittee, Committee 
on Commerce, Science and Transportation (Dec. 17, 1980), reprinted in Int’l Harvester, 104 F.T.C. 949, 1070 
(1984) [hereinafter FTC Unfairness Policy Statement].  Morality played a dominant role under unfairness case law 
of the agency’s early period, but this changed to a focus on promoting a competitive market in the 1980s.  See 
Pridgen, CONSUMER PROTECTION, supra note 48, 660-662 and 665-666 (discussing early use of unfairness to police 
marketplace morality) and 668-671 (discussing the emphasis on competitive markets in the FTC Unfairness Policy 
Statement, with morality dropped as redundant). 
55 15 U.S.C. § 45(a)(4) (added in 1994). 
56 Dodd-Frank Act § 1031(c), 124 Stat. at 2005 (codified at 12 U.S.C. § 5531). 
57 FTC Unfairness Policy Statement, supra note 54. 
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whether there are market alternatives that consumers in fact use,58 and the net benefit test looks 
at the overall efficiency of the practice under examination.59  

The Dodd-Frank Act adds to the CFPB’s consumer protection toolbox a new power to regulate 
abusive acts or practices, in addition to unfair or deceptive ones, in consumer financial 
services.60  The legal theories of deception, unfairness, and abuse overlap, with any one of them 
sufficient to establish a violation of law under the Dodd-Frank Act.  What the anti-abuse legal 
theory newly makes clear is that consumer misperceptions can be the basis of a market failure 
and render a practice unlawful.  The market failure need not be extrinsic to consumers; it can be 
found in human nature, not assumed by behavioral economics to always produce rational 
choices, as human flaws exhibit themselves in response to offered financial services.  The new 
anti-abuse power thus saves the CFPB from the need to make arguments that deception and 
unfairness already cover exploitation of consumer misperceptions, arguments with promise in 
light of new understanding of consumer behavior and likely to be made under state consumer 
protection laws that cover only deceptive and unfair practices and under the FTC Act.61  The 
Dodd-Frank Act goes beyond requiring that creditors make truthful representations and that 
consumers have market alternatives; it also calls explicitly for a direct look at consumer 
misperceptions—asking in the definition of “abusive” whether a practice takes unreasonable 
advantage of “a lack of understanding on the part of the consumer of the material risks, costs, or 
conditions of the product or service.”62  That language requires not just disclosure by financial 
service providers, but also consumer understanding.  Furthermore, as a matter of regulatory 
technique, the CFPB’s examination authority gives it the power to pressure financial institutions 
and other financial service providers to stop practices that exploit consumer lack of 
understanding,63 with agency enforcement actions available as back-up.64   The CFPB 

                                                           
58 Id. at 7-8 (discussing how certain sales practices can prevent consumers from effectively making their own 
decisions, such as withholding critical price or performance data, overt coercion, or exercising undue influence over 
highly susceptible classes of purchasers). 
59 See Jean Braucher, Defining Unfairness: Empathy and Economic Analysis at the Federal Trade Commission, 68 
B.U. L. REV. 349, 417-426 (1988) (discussing the FTC’s unfairness analysis of its Credit Practices Rule, an analysis 
which looked at whether consumers in fact shopped for alternative remedies on default and also used cost-benefit 
analysis to justify the rule). 
60

 12 U.S.C. §  5531(a)  and (d) (in the Dodd-Frank Act, supra note 43, giving CFPB authority to regulate abusive as 
well as unfair or deceptive acts or practices and providing a definition of abusive acts or practices). 
61 To take the example of exploitative subprime lending, discussed supra at notes 27-32 and accompanying text, cost 
deferral and complexity are arguably deceptive because they mislead consumers, and they are arguably unfair 
because they prevent consumers from making comparisons and finding better alternatives, causing consumer injury.  
See also Braucher, Consumer Financial Protection, supra note 41, at 121, 128 (discussing how states could follow 
the lead of the Dodd-Frank Act, supra note 43, either by enacting statutory amendments covering abusive acts or 
practices, in addition to unfair or deceptive ones, or by state agency or judicial interpretations expanding the 
deliberately flexible concepts of unfair or deceptive to encompass exploitation of lack of consumer understanding of 
the terms governing transactions in light of the new insights of behavioral economics concerning consumer 
misperceptions).  The FTC could also rewrite its Deception Policy Statement, supra note 47, to embrace behavioral 
economics explicitly, or Congress could amend the FTC Act to cover abusive practices and acts in addition to unfair 
and deceptive ones. 
62 12 U.S.C. § 5531(d). 
63 CFPB Examination Manual, supra note  47, at section I, Compliance Supervision and Examination, Overview 
page 6 (discussing self-correction and enforcement actions as possible examination  follow-up) and at section IIC, 
Statutory- and Regulation-Based Procedures, Unfair, Deceptive, or Abusive Acts or Practices--Examination 
Procedures, pages 1-7 (describing detailed review, including of internal documents and written policies, concerning 
marketing, disclosures, underwriting, servicing, collections, and procedures for responding to consumer complaints).      
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Supervision and Examination Manual reveals that the the agency well understands the behavioral 
economics underpinnings of its statutory mandate; the manual directs the agency’s examiners to 
look for, among other things, this sort of evidence of lack of consumer understanding of what 
they will pay and how they will use a financial services product:  

The profitability of a product is dependent upon penalty fees (e.g., fees for a late 
payment, for exceeding a credit limit, or for overdrawing deposited funds). . . . 

Pricing structure (interest rate, points, fees) and other features and terms are 
combined in a manner that is likely to make the total costs of the product difficult 
for consumers to understand. . . . 

Credit products are not underwritten based upon the likely ability of the consumer 
to make the required (or, in the case of adjustable rate products, potentially 
required) payments over the term of the loan.65 

The process of CFPB examination is penetrating and flexible.  It involves looking at internal 
processes of consumer financial services businesses, including by gathering internal documents, 
such as those on training, pricing of products (especially new products), incentives for 
employees and third parties, internal control monitoring and auditing, and handling of consumer 
complaints, and also by having discussions with management about the adequacy of internal 
controls to avoid unfair, deceptive or abusive practices.66  This sort of exhaustive review of 
internal documents, followed by discussions between regulators and creditors’ managers, gives 
ample opportunity for informal, preventative correction, with enforcement only necessary in the 
face of recalcitrance to fix abuse or to deter flagrant abuse so that businesses do not try to get 
away with taking advantage of consumer misperceptions until called on doing so. 

In sum, with authority to regulate deception, unfairness, or abuse in consumer financial services, 
federal law now addresses a broad spectrum of credit practice scamming, from fraud to 
deception to abuse in the form of exploitation of lack of consumer understanding of costs and 
risks.  State consumer law may not be far behind in incorporating a behavioral economics 
approach, either through enactment of amendments to “Little FTC Acts” to add abusive practices 
or by expansive interpretation of existing state statutes addressing unfair or deceptive acts or 
practices to also reach abusive ones.67 

 

                                                                                                                                                                                           
64 Complaint in Consumer Financial Protection Bureau v. American Debt Settlement Solutions, Inc.,   (U.S. D. Ct. S. 
D. Fla., filed May 30, 2013).  http://files.consumerfinance.gov/f/201305_cfpb_complaint_adss.pdf (see count 5 in 
paragraph 61, alleging lack of consumer understanding of certain aspects of the defendant debt settlement 
company’s services). 
65 CFPB Examination Manual, supra note 47, at Risk Assessment Template, pages 3-4.  See also Braucher, 
Consumer Financial Protection, supra note 41, at 125-128 (discussing the agency’s use of consumer protection 
examination concerning abusive practices). 
66  CFPB Examination Manual, supra note 47, at section IIC, Unfair, Deceptive, or Abusive Acts or Practices, 
Examination Procedures , pages 1-3 (discussing need to review training materials, documents on pricing of products, 
including specifically new products, and on incentives for employees and third parties, internal control monitoring 
and auditing materials, including concerning consumer complaints, and to have discussions with management 
concerning the adequacy of internal controls to avoid unfair, deceptive, or abusive acts or practices).   
67 See supra note 61 and accompanying text. 

http://files.consumerfinance.gov/f/201305_cfpb_complaint_adss.pdf
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B. Law and Economics, Informed by Psychology, Catches Up with Law and 

Literature 

Scholars once debated whether a law and economics approach was incompatible with a law and 
literature perspective, making it striking that the rise of behavioral economics greatly eases this 
tension.  In his 1988 book, Law and Literature, Richard Posner recapped his law review 
exchange with Robin West a few years earlier, concerning her argument that the trouble with 
rational choice economic theory was that—as Posner put it—“she believes that our choices very 
often, perhaps typically, make us miserable.”68  Posner had two responses to West.  First, he 
defended rational choice theory, stating,  “The concern of economics is not with states of mind, 
but with what people . . . do.”69  He also stoutly defended a vast scope for rational choice law and 
economics, sticking with the assumption that people choose rationally and declaring, 
“Economics has broad relevance to law because, contrary to popular belief, it is not just the study 
of explicit economic markets, but the science of rational choice.”70  This position did not fully 
engage with West’s argument that equating what people do with “choice” is problematic given 
the ways in which people often crave and submit to authority.71 

Posner’s second response to West was that she might have done better to ground her views not in 
literature, but in the social sciences, and he cited various works in the then-new but growing field 
of behavioral economics.72  Posner did not himself embrace behavioral economics as part of his 
version of law and economics; for example, he described rational choice economics as “science,” 

                                                           
68 Richard A. Posner, LAW AND LITERATURE 177-78 (1988) [hereinafter, Posner, LAW AND LITERATURE].  Ten years 
later, he published LAW AND LITERATURE—A REVISED AND ENLARGED EDITION (1998) [hereinafter, Posner, LAW 

AND LITERATURE—REVISED].  See id. at 183-84 (also recapping the exchange with Robin West and including the 
same quote given in the text from the first version of the book).  See also Robin West, Authority, Autonomy, and 

Choice: The Role of Consent in the Moral and Political Visions of Franz Kafka and Richard Posner, 99 HARV. L. 
REV. 384, 385-386 (1985) (arguing that “Posner's attempt to defend wealth maximization on principles of consent 
rests on a simplistic and false psychological theory of human motivation” and drawing support for her position using 
the work of Franz Kafka, particularly his portrayals of submission to authority); Richard A. Posner, The Ethical 

Significance of Free Choice: A Reply to Professor West, 99 HARV. L. REV. 1431 (1986) [hereinafter, Posner, Reply 

to West]; and Robin West, Submission, Choice, and Ethics: A Rejoinder to Judge Posner, 99 HARV. L. REV. 1449 
(1986). 
69 Posner, LAW AND LITERATURE, supra note 68, at 188, and Posner, LAW AND LITERATURE—REVISED, supra note 
68, at 190 (using the same quote except that the words edited out of the quote in the text above, which concerned 
behavior of animals, were also deleted in the revised version of the book). 
70 Posner, LAW AND LITERATURE, supra note 68, at 176.  In Posner, LAW AND LITERATURE—REVISED, supra note 
68, the quote in the text does not appear; rather Posner makes the much more qualified statement that law and 
economics “aspires to be scientific,” but he still argued that law and economics has broad applicability in “every 
department of social life.” Id. at 182. 
71 West, Authority, Autonomy, and Choice, supra note 68, at 390-404, 416-424 (discussing works of Kafka that 
illustrate complex human motivations for choices that do not make people happy). 
72 Posner, LAW AND LITERATURE, supra note 68, at 178 (after referring to West’s belief that some of our choices 
make us miserable, adding “a belief that she might try to ground in the literature of the social sciences but that 
instead she grounds in Kafka’s fiction”) & 178, n. 6 (citing “RATIONAL CHOICE: THE CONTRAST BETWEEN 

ECONOMICS AND PSYCHOLOGY (Robin M. Hogath and Melvin W. Reder eds. 1987), especially the articles by 
Simon, Tversky and Kahneman, and Arrow; Jon Elster, SOUR GRAPES: STUDIES IN THE SUBVERSION OF 

RATIONALITY (1983), especially pts. 3-4; Richard B. Brandt, A THEORY OF THE GOOD AND THE RIGHT, chaps. 3-8 
(1979); and [Jack] Hirshleifer” [THE EXPANDING DOMAIN OF ECONOMICS, 75 AM. ECON. REV.53, 59-62 (Dec. 
1985)]). In Posner, LAW AND LITERATURE—REVISED, supra note 68, at 183, Posner left out the idea that West might 
have tried to ground her belief in social sciences and also left out the footnote with citations to some relevant social 
science literature. 
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while seeing psychology, even as it made its way into economics, as a distinct “social science.”73  
Nonetheless, in his commentary on West’s work, Posner anticipated that attention to psychology 
within the economics field would greatly reduce or perhaps even eliminate the tension between 
economics and the richer view of human nature in literature.74  Posner, however, has remained 
skeptical of behavioral economics and has kept his normative commitment to rational choice 
economics.75  Rather than attempting a reconciliation of law and literature with law and 
economics based on their perspectives on human nature, something made much easier by 
incorporating psychology into economics, he sees common ground in their commitments to 
aesthetic virtues such as precision, use of examples, and concision.76 

In the decades since Posner first wrote about law and literature and defended his approach to law 
and economics, research in behavioral economics has continued its growth and become part of 
standard policy analysis underlying law.77  Behavioral economics is now an important part of 
law and economics, and its incorporation of psychology opens up significant common ground 
with literature. 

The embrace of behavioral economic theory in law also answers a critique of law and economics 
made as recently as 2008 by the law and literature scholar James Boyd White, who complained 

                                                           
73 Kahneman, Slovic, and Tversky’s JUDGMENT UNDER UNCERTAINTY, supra note 24, was published in 1982, but 
Posner did not cite it in his 1988 book, LAW AND LITERATURE, supra note 68. See also supra note 72, discussing 
changes from the first edition to the revised edition of Posner’s LAW AND LITERATURE, with the 1998 edition 
leaving out the idea that West could have grounded her views in social sciences and also deleting the citations to 
social science works that accompanied that point in the 1988 edition.  Posner had cited JUDGMENT UNDER 

UNCERTAINTY, supra note 24, in his Reply to West, supra note 68, at 1432, n. 5, but in the first edition of his LAW 

AND LITERATURE, supra note 68, he substituted a citation to RATIONAL CHOICE: THE CONTRAST BETWEEN 

ECONOMICS AND PSYCHOLOGY, supra note 72, published in 1987, after the 1986 Reply to West.  
74 In his classic review of Richard Posner’s ECONOMIC ANALYSIS OF LAW (1973), Arthur Leff  made a similar point 
as West about the complicating perspective of psychology for rational choice economics. Arthur A. Leff, Economic 

Analysis of Law: Some Realism About Nominalism, 60 VA. L. REV. 451, 474 (1974) (noting that Posner did not 
acknowledge the insights of psychology in ECONOMIC ANALYSIS OF LAW and that Posner even conceded that "the 
assumptions of economic theory are to some extent, certainly, oversimplified and unrealistic as descriptions of 
human behavior,” and also criticizing Posner for remaining comfortable with the normative position that people’s 
acts could define value in economic theory without considering their states of mind).  Leff also characterizes the 
book as “400 pages of tunnel vision.” Id. at 452.  Interestingly, for present purposes, Leff uses literature effectively 
to reinforce his points, arguing that Posner’s book makes Economic Analysis into a character, one who plays the 
role of the hero in a picaresque novel, relentlessly trying to impose a particular world view to solve a series of 
dilemmas.  Id. at 451-52.  Leff ends by comparing this character Economic Analysis to Don Quixote.  Id. at 482. 
75 Richard A. Posner, Rational Choice, Behavioral Economics, and the Law, 50 STAN. L. REV. 1551, 1553-54, 
575(1998) (arguing that the “cognitive quirks” identified by behavioral economics can in some instances be 
explained as rational or simply as irrational preferences that are still preferences; also asserting that the normative 
implications of behavioral economics “sound totalitarian” if authentic preferences would instead be determined by a 
“politically insulated corps of experts.”) See also Richard A. Posner, The Rise and Fall of Administrative Law, 72 
CHI.-KENT L. REV. 953, 958 (1997) (expressing lack of enthusiasm for behavioral economics, particularly as part of 
economics, by stating, “Behavioral economists (really, economic psychologists) have identified quirks in human 
reasoning which they believe impede the ability of people to think sensibly about low-probability risks to health and 
safety.”) 
76 Posner, LAW AND LITERATURE—REVISED, supra note 68, at 301-302 (noting that “the level at which economics 
and literature begin to merge” is aesthetic, particularly their use of “aesthetic virtues”— “[e]legance, concision, 
surprise, precision, form, metaphor, narrative, example, economy of expression, architectonic order, mystery, wit . . . 
.”)  
77 See e.g. Sunstein, The Storrs Lectures, supra note 33, at 1832-1833 (discussing promising uses of behavioral 
economics in law in the United States, the United Kingdom, and continental Europe). 
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that law and economics often tries to erase law and imperially replace it with an outside 
discourse.78  However, as explained in the last subsection of this article, the new federal law of 
consumer financial protection law was developed using behavioral economic theory, a theory 
that is likely to spread into interpretation of consumer law more generally by a classic legal 
process of reasoning by analogy.79  In this important example, we see that behavioral economic 
analysis is embedded in law, not an external mode of thought employed to override law and its 
policy basis.80 

With behavioral economics both used as the theory for federal law and also compatible with 
complex literary perspectives on human nature and behavior, literature can play the kind of roles 
that White advocates in relation to law, which is not as authority but as a basis for critical 
evaluation.81  Following this practice, lawyers can read literature’s language and modes of 
thought (and those of other disciplines) in comparison to the language and modes of thought of 
the law (including the modes of thought of behavioral economics now used in law).  Literature 
gives lawyers—including legal scholars, regulators, and judges—an external perspective from 
which to understand and evaluate legal conventions, particularly whether these conventions are 
doing good and serving justice, inquiries White advocates.82  Literature provides rich perspective 
on the human dimension of an activity subject to legal regulation, in this case of scamming.  
White advocates comparisons between how the language of law talks about the people it 
regulates, whether as “caricatures, empty stick figures, or as the full and complex beings we 
know they are,” compared to other languages such as that of literature.83  So, to take the example 
on which this article focuses, we can see that behavioral economics characterizes consumers as 
making systematic misperceptions and sellers as driven by market forces to exploit these 
misperceptions, absent regulation.  This perspective has been incorporated into law, so that the 
law now asks regulators to examine whether businesses are taking unreasonable advantage of 
consumers’ lack of understanding.  We can read the 19th century literature of scamming, 
discussed in Part II below, and see that the new complexity of perspective in the law, as 

                                                           
78 James Boyd White, Establishing Relations Between Law and Other Forms of Thought and Language, 1 ERASMUS 

L. REV. 3, 12-15 (2008).      
79 Warren and Bar-Gill, supra note 25; Braucher, Consumer Financial Protection, supra note 41, at 124 (noting that 
Warren and Bar-Gill’s article, Making Credit Safer, essentially served as the regulatory analysis for creation of the 
Consumer Financial Protection Bureau and as a blueprint for its regulation against abuse in the form of exploitation 
of consumer error) and at 121, 128 (discussing how states could follows the federal lead and also incorporate 
behavioral economics’ insights into their consumer protection laws).      
80 Earlier federal consumer protection law is a more complicated story, as discussed above.  The FTC originally set 
out to police marketplace morality under its unfairness authority, but in the 1980s, the agency—in the Reagan era—
redefined it in terms of rational choice law and economics.  See id at notes 54-59 and accompanying text. 
81 White, supra note 78, at 18 (stating of works in literature and other disciplines such as philosophy and history, “I 
do not look to any of these texts for statements about the world that can be used in the law, or for reforming it, but 
for performances with which we can compare our own.)  See also James Boyd White, THE LEGAL IMAGINATION: 
STUDIES IN THE NATURE OF LEGAL THOUGHT AND EXPRESSION xix-xx (1973) (in a collection of readings and 
writing assignments, focusing critically on legal “modes of thought and expression” in comparison to those used in 
literature, history, and philosophy, and seeking “to establish a way of looking at the law from the outside, a way of 
comparing it with other forms of literary and intellectual activity, a way of defining the legal imagination by 
comparing it with others.”). 
82 See White, supra note 78, at 17, 19-21.  While White’s deliberately non-authoritative style, part of his appeal for 
the law to be open to many perspectives, can obscure his normative commitments, he clearly has in mind that 
attention to literature will help lawyers see the big picture, stating, “Law is concerned with justice,” id. at 13, and 
encouraging lawyers to ask of  a legal approach, “Is this good for our world?” Id. at 16.  
83 Id. at 18. 
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informed by behavioral econnomics, is compatible with literary nuance and thick description.  In 
short, informed by behavioral economics, law has caught up with much older insights of 
literature. 

Remaining tensions between literature, on the one hand, and behavioral economics, on the other, 
might be described as first, stylistic, and second, in terms of their concern with individuals’ 
morals. As a matter of style, the language of behavioral economics is schematic and dry, a 
product of its abstraction, even as it invites exploration of human complexity and eschews the 
inaccurate parsimony of rational choice economics.84  In contrast, literature vividly portrays a 
roiling sea of human imperfections, in all their concreteness, bringing them to life.  Despite a 
clash of styles, the perspectives are mutually supportive. 

The second difference is that behavioral law and economics does not focus on whether exploiters 
are evil as opposed to actors at the mercy of market dynamics, forced—if they wish to survive in 
competition—into into a race to the bottom.85  In contrast, literary works engage readers’ moral 
imaginations and investigate tensions and ambiguities in the behavior and inner lives of 
characters.86 

Using comparative, critical analysis of these different languages—of behavioral economics and 
of literature, we as lawyers can perhaps see that the law, now informed by behavioral economics 
even if dryly expressed and avoiding difficult moral questions about the intentions of exploiters, 
is moving in a direction that deserves our attention and support.  The law seems to be using a 
more accurate picture of human nature to understand how markets can fail to work and result in 
morally unattractive exploitation with large ripple effects in culture and the economy.  The 
welfarist morality of behavioral economics rejects acceptance of the effects of exploitation, even 
if it does not seem to care much about the morals of particular exploiters.  At a deep level, the 
moral perspectives are compatible; both reject allowing exploitation of misperceptions to 
continue where harm would result. 

In sum, the behavioral economics perspective on consumer behavior is powerful and, like any 
good idea, is not new but rather has vast antecedants.  Part II traces one strand of prior attention 
to scamming, that shown in classic 19th century American literature, with its detailed portraits of 
confidence men.  Edgar Allan Poe, Herman Melville, and Mark Twain all examined the methods 
of scammers and the vulnerabilities of their victims, as well as the negative implications for 
social life of burgeoning conning. This cultural legacy in the humanities, pre-dating work in the 
social sciences, is important material for lawyers to study and understand.  Skilled lawyers must 
create narratives that matter to their audiences. Great literature explores human experience 

                                                           
84 Behavioral economics has not been the only field to criticize extreme parsimony in economic theory; political 
economy has also taken on over-simplification.  See e.g. Albert O. Hirschman, Again Parsimony: Three Easy Ways 

of Complicating Some Categories of Economic Discourse, in RIVAL VIEWS OF MARKET SOCIETY AND OTHER 

RECENT ESSAYS (1986), discussed in Jean Braucher, Toward a Broader Perspective on the Role of Economics in 

Legal Policy Analysis: A Retrospective and an Agenda from Albert O. Hirschman, 13 LAW & SOC’L INQUIRY 741 
(1988).  
85 See supra note 33 and accompanying text (discussing the lack of attention by scholars using a law and behavioral 
economics approach to the morality of exploiters of human error). 
86 See supra note 17 (discussing human feeling and judgment as the province of fiction, which is why literature has 
difficulty dealing with systemic, institutional conning).   See also infra Part II, discussing literary works that explore 
the dynamics and cultural meaning of scamming or conning.  
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through immersion in different subjectivities, story-telling, critical perspective, and symbolic 
representation, and it also provides a vantage from which to evalute our lives, direction, and 
culture.87   Lawyers have a lot to learn from literature, both about skills and aims.88  For present 
purposes, we can use literature to evaluate critically the theoretical contributions that behavioral 
economics is making to development of more practical, effective law of consumer protection. 

II. Scamming Considered in Nineteenth Century American Literature 

 

A. The Spectrum of Scamming 

 

Before turning to three literary explorations of scamming, something must be said about the  
concept of “scams” and also about the various types of scams.  The word “scam” is vague and of 
recent coinage,89 although there are similar older terms such as swindle and diddle.90  The 
vagueness of the word scam, spanning everything from phony deals by criminals to bad deals by 
established businesses, is useful because it makes it easier to understand that scams operate along 
spectrums of malevolence and impact that sometimes are mirror images of each other.   

Successful scammers have in common careful study of their customers to discover their 
weaknesses.91  From a moral perspective focused on the perpetrators, the worst scammers would 
seem to be fraudsters who know they are cheating their victims and at best do not care or at 
worst enjoy doing so.  Sometimes considered more appealing, and perhaps even as amusing 
cultural heroes, are confidence men so caught up in their powers of persuasion that they may fool 
themselves as well as their marks. These scammers may actually believe in their own game and 
be offended by accusations that they are dishonest, although this may just be a pose, part of their 

                                                           
87 Mark Edmundston, Why major in humanities?  Not just for a good job—for a good life, Wash. Post, Opinion 
(Aug. 8, 2013), available at  http://articles.washingtonpost.com/2013-08-08/opinions/41186577_1_humanities-
english-majors-reasoning (in essay by English literature professor at the University of Virginia, noting that studying 
the humanities has strong instrumental benefits as a way to learn writing, critical thinking, and interpretive skills, but 
arguing that the most important reason to study the humanities is not to achieve success but to seek insight and 
virtue and question conventional values and provide alternatives).    
88 Benjamin N. Cardozo, LAW AND LITERATURE AND OTHER ESSAYS 3-40 (1931) (discussing the literary style of 
judicial opinions and stressing the importance of craft and ambition in aims to the weight of judicial opinions as 
authority); White, THE LEGAL IMAGINATION, supra note 81, at xx (concerning value of comparing literary modes of 
thought and expression to those of law); Richard H. Weisberg, Wigmore and the Law and Literature Movement, 
LAW & LIT. 129, 130, 132-134 (2009) (discussing fiction-reading as a way for lawyers to learn better reading and 
professional writing skills, to improve lawyer-client comprehension, and to increase understanding of the 
psychology of nonlawyers through interpretive debate about the meaning of stories). 
89 The word “scam” seems to be of relatively recent origin, dating to the early 1960s and said to be carnival argot.  
See http://www.etymonline.com/index.php?term=scam It may come from the word scamp, which dates to the mid-
18th century (denoting a highway robber) and probably derived from Middle Dutch, schampen, meaning to 'slip 
away', and from Old French, eschamper, to run away or flee, literally to leave the field.  See id. and THE RANDOM 

HOUSE DICTIONARY OF THE ENGLISH LANGUAGE, Second Edition, Unabridged (1987) (in definitions of scam and 
scamp, noting possible origin of “scam” in carnival argot and giving probable origin of  “scamp” in other languages) 
See also http://thebettereditor.wordpress.com/2012/05/25/its-a-scam-history-and-origin-of-the-word-scam/ 
(discussing belief that the term is carnival language and originated in the 1960s and generally discussing obscure, 
uncertain origin of the word). 
90 See infra notes 98-99 (concerning the origin of the word diddle and its current slang usage). 
91 See infra Parts IIB1 and III. 

http://articles.washingtonpost.com/2013-08-08/opinions/41186577_1_humanities-english-majors-reasoning
http://articles.washingtonpost.com/2013-08-08/opinions/41186577_1_humanities-english-majors-reasoning
http://www.etymonline.com/index.php?term=scam
http://thebettereditor.wordpress.com/2012/05/25/its-a-scam-history-and-origin-of-the-word-scam/
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manipulative techniques.92  Yet another type of scam is exploitative deals offered by seemingly 
legitimate businesses, which tend to defend their practices as acceptable, perhaps under the 
banner of facilitating rational choices of consumers. 

From a utilitarian perspective focused on social welfare impact, self-deluding con men and 
exploitative businesses claiming to be legitimate can be at least as bad and perhaps worse than 
fraudsters, because they not only harm the consumers they cheat, often causing bigger losses, but 
they also debase consumer culture and societal integrity and undermine consumer confidence.93  
Furthermore, their posturing makes it harder to establish bad intent, providing a good 
justification for the fact that consumer law has moved decisively away from requiring such proof 
to a focus on harm to consumers,94 who can be misled even if their manipulators lack conscious 
malevolence.  Literary examples can help us understand the spectrum of scamming and the 
commonalities in fraud, self-deluding deception, and self-righteous exploitation, despite the 
possible differences in the scammers’ intent.   

B. Of Fraudsters and Self-Deluding Con Men 

 

1. Fraudsters:  Poe and “Grin” 

Edgar Allan Poe, best known for his dark poetry and scary stories, also wrote literary essays and 
criticism.95  His essay or sketch, Diddling Considered as One of the Exact Sciences,96 is a tour de 
force of theoretical distillation from examples that he gathered.  His piece, first written in 1843, 
seems like social science before there was social science, but on close examination, Poe does not 
make claims for the literal truth of his examples and suggests that they are types rather than 
actual, particular studies of the sort we might now call case studies, based on rigorous, explicit 
methodology.97  The science he refers to is diddlers’ careful study.  Poe does not claim to be 
performing science himself.  His technique remains literary. 

                                                           
92 See infra Parts IIB2 and III. 
93

 See Juergen Noll, The importance of confidence for success in e-commerce (2001), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=288940 (discussing importance of confidence or trust to social 
and economic behavior). 
94 See infra note 49 and accompanying text. 
95 See Lindberg, supra note 9, at 48-69 (discussing Poe’s work in detail and suggesting commonalities among his 
poetry, stories, and criticism, in that he liked short literary forms that imposed limits in which to focus on truths 
without distraction, id. at 59, and that in all his work he was interested in examination of mechanisms, such as why, 
when a figure pops up in a horror story and says, “Boo,” we jump, id. at 50, or how an author employs tricks of the 
trade, id. at 62).  The concern with mechanisms that produce predictable reactions is also present in Poe’s 
examination of diddling and its tricks and traps.  See infra notes 114-117 and accompanying text.  
96 Originally published as “Raising the Wind; or Diddling Considered As One of the Exact Sciences,” Philadelphia 
Saturday Courier, p. 1 (Oct. 14, 1843)  http://www.eapoe.org/works/tales/diddlnga.htm;  later, Poe dropped from the 
title of his essay the words “Raising the Wind,” which he had taken from the title of James Kenney’s play, RAISING 

THE WIND (1803). See Poe, Diddling, supra note 1. See also The Salted Mine Blog, Edgar Allan Poe’s Diddling 
Considered As One of the Exact Sciences, Oct. 23, 2007, available at http://saltedmine.blogspot.com/2007/10/edgar-
allan-poes-diddling-considered-as.html. 
97 See infra note 107 and accompanying text (discussing evidence in Poe’s text that the examples are types).  The 
social sciences as such date to the 19th century, and their methodology based on observation only began to be 
developed late in the century.  The first use of the phrase “social science” was in William Thompson, INQUIRY INTO 

THE PRINCIPLES OF THE DISTRIBUTION OF WEALTH MOST CONDUCIVE TO HUMAN HAPPINESS; APPLIED TO THE 

NEWLY PROPOSED SYSTEM OF VOLUNTARY EQUALITY OF WEALTH (1824).  August Comte’s article A Dictionary of 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=288940
http://www.eapoe.org/works/tales/diddlnga.htm
http://saltedmine.blogspot.com/2007/10/edgar-allan-poes-diddling-considered-as.html
http://saltedmine.blogspot.com/2007/10/edgar-allan-poes-diddling-considered-as.html
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The slang term “diddling” now commonly refers to taudry, exploitative sex acts,98 but its 19th 
century meaning as used by Poe and others was broader  and not explicitly sexual; it came from 
English dramatist James Kenney’s 1803 play, Raising the Wind, whose protagonist was an artful 
swindler named Jeremy Diddler.99  Poe uses the word diddling to mean swindling, particularly 
on a personal scale involving a fraudulent trick on the victim.100  He describes diddling as of the 
essence of human nature:  “Man is an animal that diddles.”101  Noting that the practice of 
diddling can be traced to “the infancy of the Human Race,”102 Poe links it to original sin and 
humankind’s fallen nature:  “Perhaps the first diddler was Adam.”103 

In the title and the technique of his essay, Poe enlists scientific method as a powerful 
metaphor.104  He disinterestedly examines examples and their common characteristics and 
emphasizes that scammers are students of human weakness who carefully study their marks and 
innovate as needed to be sure that their techniques continue to work.  From his observations, Poe 
first distills nine “ingredients” of diddling: “minuteness, interest, perseverance, ingenuity, 
audacity, nonchalance, originality, impertinence, and GRIN.” 105  Second, he recounts eleven 
short narrative examples,106 which seem almost like data, although the absence of identifying 
information and the labeling of them, as “[a] very good diddle,” “a very simple diddle,” “a bold 
diddle,” or “[a] very mean diddle,” suggest that they are more types than particular instances.107 

                                                                                                                                                                                           

Sociology was published in 1838, and Emile Durkheim published THE RULES OF SOCIOLOGICAL METHOD in 1895. 
See generally Richard Kilminster, THE SOCIOLOGICAL REVOLUTION: FROM THE ENLIGHTENMENT TO THE GLOBAL 

AGE (1998) (discussing the emergence of sociology from philosophy and the early development of this body of 
knowledge).  Concerning use of case studies in the social sciences such as sociology, psychology, and anthropology, 
see Robert K, Yin, CASE STUDY RESEARCH: DESIGN AND METHODS 3-5 (discussing the need for rigorous, formal, 
and explicit procedures in case study research). 
98 See The Online Slang Dictionary, available at http://onlineslangdictionary.com/meaning-definition-of/diddle  
(defining slang term “diddle” as “to have sexual intercourse with someone” and giving as example, “He got arrested 
because he’s been diddling kids.”)  See also THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE, supra 
note 89, (in various definitions of “diddle,” giving slang meaning “to copulate with” and also giving meanings “to 
cheat” or “swindle” or to “fool with,” in the sense of physically fiddling with or jiggling). 
99 Poe, Diddling, supra note 1, at 171 (noting that a Jeremy “gave his name to the most important of the Exact 
Sciences.”) See also supra note 96 (concerning Poe’s original title for his essay, which included the title of James 
Kenney’s play, RAISING THE WIND (1803)).  Melville, in THE CONFIDENCE-MAN, supra note 6, at the beginning of 
Chapter XXI, 164, uses the expression “diddled,” putting it in the mouth of a distrustful character, the Missouri 
bachelor, talking about the confidence man as an herb-doctor offering a miser “hocus pocus” to “cure your incurable 
cough.”  See also id. at Chapter XXIV, 212 (in which the Missouri bachelor asks the confidence man as 
cosmopolitan whether he is “Jeremy Diddler No. 3,” and also indicating that he refers to the herb-doctor as No. 2, 
that is, as a previous visitation of Diddler). 
100 “Minuteness” is one of Poe’s nine ingredients of diddling.  Id. at 172.  See also infra text at note 105 (giving the 
full list of ingredients). 
101 Poe, Diddling, supra note 1, at 172. 
102 Id. at 174. 
103 Id. 
104 The concept of “exact science” can be traced at least to Isaac Newton in 1670.  Andrew Janiak, NEWTON AS 

PHILOSOPHER 5 (2008) (quoting Newton’s use of the phrase “accurata scientia” in his Lectiones Opticae of 1670, 
delivered as his inaugural Lucasian Professor lectures at Cambridge University). 
105 Poe, Diddling, supra note 1, at 172 [italics and capitalization in the original]. 
106 Id. at 175-186.  See infra notes 123-148 and accompanying text. 
107 Poe Diddling, supra note 1, 175-180 (using the quoted labels for various descriptions of diddles).  

http://onlineslangdictionary.com/meaning-definition-of/diddle
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Poe uses the category of minuteness to emphasize that a diddler operates on “a small scale.”108  
Poe expands on this conception of the diddler as follows: 

Should he ever be tempted into magnificent speculation, he then, at once, loses his 
distinctive features, and becomes what we term ‘financier.’ The latter word 
conveys the diddling idea in every respect except that of magnitude. A diddler 
may thus be regarded as a banker in petto—a ‘financial operation,’ as a diddle at 
Brobdingnag.109 

Poe here delivers a sardonic twist, and he thus makes a point developed as a major theme in this 
article concerning commonalities of smalltime and bigtime scammers, as will be further 
discussed in Part III.  Large businesses such as financial institutions now develop product models 
that they use on a large scale, getting significant numbers of their customers to pay more than 
they expect.110  While Poe focuses on small fraudsters, the broader concept of scammers, defined 
to include those who offer not just small phony deals but also real but exploitative deals, allows 
us to see the similarity of methods between the two—centrally involving careful study of marks 
and exploitation of their misperceptions and ultimately their trust.  Bigtime operators who scale 
up the art of scamming take on legitimacy and status; they become bankers and financiers, 
diddlers in Brobdingnag,111 as Poe puts it.  His idea that diddling is based on scientific study of 
what works has particular resonance when it comes to understanding the large-scale exploitation 
of today. 

Most of the other ingredients of diddling that Poe identifies are perhaps more self-evident, but he 
uses his penetrating powers of observation to produce a thorough analysis:  A diddler looks out 
for his own interest112 and perseveres.113  He develops new methods, using ingenuity to invent 
them (“He understands plot.114  He invents and circumvents. . . .Were he not a diddler, he would 
be a maker of patent rat-traps . . . .”115) and originality to reinvent them (“A stale trick is his 
aversion.”116).   Poe sees that a diddler sets traps and plays tricks, using language echoed in the 

                                                           
108 Poe, Diddling, supra note 1, at 172. 
109 Id. 
110 Bar-Gill, SEDUCTION BY CONTRACT, supra note 21, at 2-4 (noting that competition for investors drives consumer 
creditors to design products to take advantage of consumer misperceptions, with negative impact on consumer 
welfare). 
111 Brobdingnag, of course, is the land of giants in Jonathan Swift’s GULLIVER’S TRAVELS (1726, amended 1735).  
Lindberg, supra note 9, at 62-63, argues that there is inconsistency in Poe’s ingredients of interest, by which he 
means self-interest (“He looks to Number one.”), and of minuteness, since a self-interested diddler should seek to 
magnify operations to magnify gains, a tension made real in some of Poe’s examples when diddlers seem to go to 
elaborate lengths for small gains.  However, Poe never says diddlers are not interested in large gains, but rather says 
that when they are tempted into large operations, we call them financiers.  See supra text at note 109 (quoting Poe).  
112 Poe, Diddling, supra note 1, at 172. 
113 Id. at 173. 
114 The reference to plot seems to reflect Poe’s self-consciousness as a fiction writer that he is also in a sense a 
diddler, trying to con readers into suspending disbelief.  See infra note 176 (discussing how Melville further 
develops this theme). 
115 Poe, Diddling, supra note 1, at 173.  
116 Id. at 174. 
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advocacy of the 21st century—that consumer protection should address “tricks and traps” in 
consumer credit products.117  

Poe also sees that constant and bold innovation is the hallmark of scamming, requiring not just 
perseverance and creativity, but also daring:  he notes that a diddler is audacious,118 
nonchalant,119 and impertinent in his willingness to be pushy (“He eats your dinner, he drinks 
your wine, he borrows your money, ... and he kisses your wife.”120) 

Poe saves a key and perhaps surprising ingredient for last: “GRIN,” capitalizing it for 
emphasis.121  Poe’s diddler is a fraudster who knows he is playing tricks:  “He grins when his 
daily work is done—when his allotted labors are accomplished—at night in his own closet, and 
altogether for his own private entertainment.”122   This is an evil grin, not in the least guilty.  In 
Poe’s essay, then, we see a portrait of a particular type of scammer, the deliberate fraudster, 
whose intentional malevolence is clear.  Fraudsters design traps and enjoy tricking victims.  
Their individual immorality is straightforward, apparent after the fact. 

After expounding his theory of the ingredients of diddling, Poe uses eleven examples of types of 
diddles.123  Only the first is what we would think of as a consumer scam, and it identifies some 
key vulnerabilities of consumers that a scammer can exploit.  At an unattended furniture 
warehouse, the diddler daringly plays shop-keeper and ultimately takes the payment of a woman 
who thinks she is buying a sofa.124  The scammer thus boldly pretends to be legitimate. He also 
disarms his prey by being polite and talkative and then by offering a bargain price to his 
customer, “at least twenty per cent lower than her expectations,”125 a good deal but not one too 
good to be true.  She thinks she is getting a bargain, but really she pays good money in advance 
for nothing; although she leaves an address for delivery, no sofa arrives because the diddler is a 
fraudster.126 

Poe’s other case studies involve a variety of small-scale scenarios—supposed lost purses and 
jewels, a phony bridge tollbooth at which the fraudster makes collections, an indignant but 
diddling customer at a tavern accusing the owner of trickery to avoid paying, use of an 
accomplice acting badly to appear to come to the rescue of an unaccompanied lady, and so on.127   

                                                           
117 See PBS Now, Elizabeth Warren on Credit Card ‘Tricks and Traps’ (Jan. 2, 2009), available at 
http://www.pbs.org/now/shows/501/credit-traps.html , and Richard Cordray, Director of the Consumer Financial 
Protection Bureau, Prepared remarks at White House briefing on student loan transparency (June 5, 2012), 
available at http://www.consumerfinance.gov/speeches/prepared-remarks-by-richard-cordray-at-a-white-house-
press-briefing-on-student-loan-transparency/ (stating, “The Consumer Bureau’s goal across consumer markets is to 
give people the confidence and peace of mind that the financial world is not full of tricks and traps that will ruin 
their lives.”) 
118 Poe, Diddling, supra note 1, at 173 
119 Id. 
120 Id. at 174. 
121 Id. at 172 (capitalization in the original). 
122 Id. at 174. 
123 Id at 175-186. 
124 Id. at 175. 
125 Id. 
126 Id. (“The night arrives and no sofa.”) 
127 Id. at 175-186. 

http://www.pbs.org/now/shows/501/credit-traps.html
http://www.consumerfinance.gov/speeches/prepared-remarks-by-richard-cordray-at-a-white-house-press-briefing-on-student-loan-transparency/
http://www.consumerfinance.gov/speeches/prepared-remarks-by-richard-cordray-at-a-white-house-press-briefing-on-student-loan-transparency/
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From the examples, it is possible to distill lessons about methods and vulnerabilities exploited, 
ones that figure in many scams, including consumer scams. The methods include using pressure 
of time,128 creating confusion with a complex explanation,129 acting and looking like an 
official,130 sending marks to a phony address or diverting them from one address to another,131 
running phony ads,132 taking an advance payment or deposit,133 and assuming an impressive 
persona, such as that of a businessman who pretends to have high standards and principles.134 
Poe tells a tale of one such character, who delivers this deliciously ironic aphorism: “Where there 
is much show, there is seldom anything very solid behind.”135  A final key technique of 
accomplished diddlers goes without saying; they melt away before they are suspected.136 

The weaknesses of the victims in Poe’s examples are mostly simple, common ones.  They 
include reliance on appearances of scammers such as having a polite and engaging manner,137 
being well-dressed,138 or seeming well-to-do and respectable.139  The marks succumb in the face 
of low prices140 or liberal salaries.141 They are exploited on the basis of friendship,142 youth,143 
confusion,144 desire to avoid an embarrassing confrontation (such as when a merchant is publicly 
accused of trickery by a customer),145 or after being flattered that they, the marks, are honest and 
trustworthy or meet high standards.146  Other victims appreciate chivalry147 or fail to question 
official-sounding explanations.148  

                                                           
128 Id. at 177 (referring to diddles pulled off as a ship is about to sail or a steamboat is about to cast off). 
129 Id. at 180-181 (when a customer at a tavern returns tobacco and demands brandy and water instead, then claims 
no obligation to pay for either because the tobacco had been returned). 
130 Id. at 177 (pretending to be a city official collecting charges on a ship) and 179 (informing a crowd of a new 
county law imposing a bridge toll and proceeding to collect it). 
131 Id. at 176 (having a delivery sent to a phony address) and 182 (diverting the finder of a purse from one address to 
another). 
132 Id. at 181-182 (running a copy-cat ad concerning a lost purse). 
133 Id. at 175 (having customer pay in advance for a sofa never delivered) and 185 (getting advance deposits from 
clerks supposedly hired to handle money). 
134 Id. at 183-184. 
135 Id. at 184. 
136 The diddler is not available after the fact in any of Poe’s examples. Id. at 175-186. 
137 Id. at 175 (the pretend shop-keeper is “polite and voluble”). 
138 Id. at 175 (a “well-dressed individual enters a shop”). 
139 Id. at 183. 
140 Id. at 175 (the mark is “delighted” by a price below her expectations) and 177 (a ship’s captain is presented an 
“unusually moderate bill of city charges” and is glad to get off so easily). 
141 Id. at 185 (in a scam seeking deposits from clerks hired to handle money). 
142 Id. at 179 (“a friend” is tricked out of payment on the diddler’s note). 
143 Id. at 176 (“a boy” making a delivery is tricked by the diddler). 
144 Id. at 177 (the mark is “confused by a hundred duties pressing upon him all at once”).  
145 Id. at 181 (in which a diddler makes a scene and says “none of your tricks upon travelers” to keep a publican 
from pressing his demand to be paid). 
146 Id. at 178 (“you have the air of an honest man . . . I know I can trust you”) and 185 (concerning an ad for clerks 
to handle money, seeking “Young gentlemen piously inclined”; they are then questioned in interviews as to their 
piety before being asked to make deposits).  
147 Id. at 180 (concerning a diddler flying to the assistance of a lady insulted in the street by his accomplice; she then 
“lends” the diddler money upon his demand, though she had been about to introduce him to her family as her 
deliverer from a ruffian in the street.) 
148 Id. at 179 (when the diddler informs a crowd about a new bridge toll and proceeds to collect it, “Some grumble 
but all submit, and the diddler goes home a wealthier man by some fifty or sixty dollars well earned.”) 
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In Poe, we do not find much of the blame-the-victim mentality149 that often accompanies 
reasoning and arguments in favor of limiting consumer protection by expecting consumers to 
avoid being tricked.150  To look for a bargain or be misled by a good appearance is common 
enough.  Consumer protection as we know it did not exist in Poe’s time.151  The crude methods 
of the criminal law depend on the fraudster failing to make his timely exit, a key part of the art 
and science of being a proficient diddler.  Marks always have plenty of reason to protect 
themselves, if only to avoid the hassel of seeking redress, and more so when remedies are 
limited, so Poe does not rub that point in.  Instead, he presents a riot of ordinary foibles and in 
the course of doing so makes the implicit point that a diddler will find his mark, given 
humanity’s sea of weaknesses, including relying on appearances that can mislead.   

Poe’s diddlers are all fraudsters, rather than con men who might believe in what they doing.  His 
account thus concerns self-consciously malevolent scamming, involving “grin.”152  He helps 
bring to life the brazen scammer by examining his methods of trickery and showing the many 
vulnerabilities of marks.  For more ambiguous cases, we must turn elsewhere. 

2. The Con Men of Melville and Twain:  Do They He Believe in Their Own Game? 

Poe examines fraudsters, while Melville and Twain focus on a more elusive, puzzling figure—
the con man who may believe in his own game.153  Melville explores—in ways cold, 
philosophical, and profound—both sides of a transaction of trust, which involves both seeking 
and giving it.  His con man makes direct appeals for trust, extolling and demanding it as he 
exercises his power over others, who respond in a range of ways, from resistance to easy 
submission.   Melville’s con man is self-possessed, self-justifying, and difficult to read, while his 
marks struggle with whether to withhold or give trust.  Twain, on the other hand, plays up the 
comedy of conning swindlers who dupe themselves with the same bunkum they use on marks 
and thus combine avarice and gullibility.  While finding them ridiculous, Twain does not easily 

                                                           
149 See Dobbs et al, supra note 49, at Vol. 3, 668-677 (discussing common law of fraud, specifically element that the 
victim must have justifiably relied and noting that harsh language in some opinions, expecting investigation of truth 
of material representations, often turns out to be broader than needed to decide the case or really concerned with 
some other element of the tort, such as whether a misrepresentation was material, whether the victim relied in fact, 
whether there was a duty to disclose, or whether the victim was put on notice of a need to investigate a particular 
representation). 
150 Consumer protection law has generally loosened liability requirements, see supra notes 43-67 and accompanying 
text, but the FTC’s Deception Policy Statement, supra note 47, includes a test that an act or practice must be 
considered from the perspective of the “reasonable” consumer, and the FTC’s Unfairness Policy Statement, supra 

note 54, includes a test that the injury to consumers must be one that consumers could not “reasonably” have 
avoided; these tests sound on first impression as though they expect consumers to protect themselves to a standard 
of reasonableness that many may not meet, but as fully stated and applied, these tests take into account the 
vulnerabilities of the target audience or population and how actual consumers in fact behave, and do not apply a 
normative standard of reasonableness requiring wariness that consumers do not typically possess. See supra notes   
52, 58 and accompanying text and also Pridgen, CONSUMER PROTECTION, supra note 49, at 668-669, 671-676, 739, 
744 (discussing how these tests have been applied and that they avoid imposing standards that average consumer 
customers do not meet).   
151 See supra notes 115-118 and accompanying text (concerning lack of a regulatory state in the mid-19th century) 
and notes 42-67 (concerning contemporary consumer protection). 
152 Poe, Diddling, supra note 1, at 172. 
153 For 19th century writers, the con man is male.  See Judith Van Gieson, CONFIDENCE WOMAN (2002) for a recent 
mystery novel featuring a female protagonist and attempting to fill the cultural gender gap in trickery. 



24 

 

let them off the hook as lovable scoundrels, since he makes clear that they leave destruction in 
their wake by abandoning common sense.154 

a. Melville and the Transaction of Trust 

The literary masterwork on the American confidence game is Herman Melville’s The 

Confidence-Man: His Masquerade, published in 1857,155 which recounts interactions and 
conversations among a constantly changing cast of characters travelling aboard the Fidèle, a 
Mississippi steamer heading south to New Orleans.156  The central figure keeps shifting his 
identity (whether as a black cripple, an herb-doctor, a “philosophical intelligence officer,” or a 
smooth cosmopolitan, among other guises157), all the while retaining a core characteristic of 
baldly seeking the confidence of others.  In many of his guises, he engages his marks in 
philosophical discussions of the value of trust and its fragility.158 

The germ of this novel was the behavior of an actual scammer in 1849 and again in 1855, both 
times heavily reported in newpapers, with the first account in the New York Herald.159  In 1849, 
a man of “genteel appearance” going by the name “Wm. Thompson” engaged a stranger, a Mr. 
Thomas McDonald, in some preliminary conversation and then bluntly inquired, “Have you 
confidence in me to trust me with your watch until to-morrow?”160  Newspapers coined the term 
“confidence man” because of this element in the case, and Melville also fastened on the direct 
appeal for trust as a peculiar yet key detail, one that went to the essence of his concern with the 
confidence game.161  McDonald did indeed trust the confidence man and as a result lost a $110 
watch, and Thompson was eventually arrested.162  

This real confidence man reappeared upon the public stage in 1855 with a new scam, reported in 
the Albany Evening Journal.163  This time, the “original confidence man” called into a jewelry 
store, pretended to know the proprietor, asked whether, as a fellow Mason, the proprietor would 
give a brother money, and thus the confidence man successfully extracted six or seven dollars.164  
The confidence man used the technique of exploiting a purported common bond of affinity, 
membership in a fraternal order, to gain trust. 

Melville uses key elements of this real story in The Confidence-Man.165  As has been noted, he in 
particular focuses on use of a direct, disarming appeal for confidence, the technique that also led 

                                                           
154  See infra notes 213-222 and accompanying text.   

155 Melville, THE CONFIDENCE-MAN, supra note 6. 
156 Id. at 1 (concerning the name of the steamer and its destination). 
157 Melville’s confidence man has eight guises, and within each of these there are also variations.  Lindberg, supra 
note 9, at 41 (listing the guises and also discussing inconsistencies within them). 
158 See e.g. infra notes 181-203 and accompanying text. 
159 Tom Quirk, MELVILLE’S CONFIDENCE MAN: FROM KNAVE TO KNIGHT 19-25, 30 (1982). 
160 Id. at 19 (quoting the New York Herald article of July 8, 1849). 
161 Id. 19-21 (discussing coinage of the term “confidence man” in connection with this true story and also recounting 
the continuing coverage about the confidence man in various newspapers for the next several months after the 
original notice). 
162 Id. at 19, 23. 
163 Id. at 22-23. 
164 Id. 
165 This use of the facts of the real case even included a proposal by Melville’s confidence man to hold a watch for 
another character.  Id. at 19,  quoting the passage.  See Melville, THE CONFIDENCE-MAN, supra note 6, at Chapter 
XXIV, 211-212 (in which the confidence man offers to hold the watch of the Missouri bachelor). 
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the newspapers to coin the term “confidence man.”166  This significant detail set off an 
imaginative process in Melville, leading him to probe deeply the transaction of seeking and 
giving trust.167  Melville makes one important change from the true story.  While the real 
confidence man appears to have been a fraudster, Melville never reveals any losses from a 
breach of trust by his central fictional character in his various identities.  Melville’s confidence 
man is never caught at his game and is able to keep up at least an outward show of perhaps being 
worthy of trust.  At the same time, the possibility of harm to those who trust him looms over all 
his interactions, as something feared by the marks and by observers on the steamboat.  Melville 
thus preserves trust as a mysterious but risky ideal, alluring while also foreboding with 
possibility of betrayal. He never unmasks his confidence man.   

Like Poe, Melville also plays with the theme of comparing small and large trickery or 
confidence-seeking.  In one of his guises, Melville’s confidence man discusses his concept for a 
world charity with the object of the “methodization of the world’s benevolence,” to be funded by 
a “benevolence tax” on all of mankind and distributed to the various charities and missions.168  
The confidence man believes that after fourteen years operating on this scale, “not a pauper or 
heathen could remain the world over.”169  He waxes on about magnifying and energizing 
philantropic work with money-power, noting, “Missions I would quicken with the Wall street 
spirit.”170   Melville is clearly having some fun with one of the broader bits of humor in this 
novel, while allowing the confidence man to play his outwardly earnest game and invoke the 
energy and entrepreneurial spirit of Wall Street with seeming innocence. 

Despite its occasional light comedy, The Confidence-Man is on the whole dark, difficult, and 
subject to many interpretations.  Probably too pat is the view that the novel is a a satirical 
allegory of evil, in which the confidence man is the devil, corrupting faith and leading the 
Fidèle’s passengers not down river to New Orleans but to hell.171  A more complex and 
affirmative interpretation sees Melville struggling with his own demons of religious disbelief, 
wanting to affirm the power of faith in those blessed with its comfort even as he may lack it 
himself, and beyond that seeking to engage sympathetically with all his characters and ultimately 
finding something admirable even in his central character, who might be seen as a “knight-errant 
of confidence,”172 seeking to prove his worthiness for trust somewhat as medieval knights 
wandered in search of adventures to prove their chivalry.  On the other hand, the novel might be 
more easily considered as in the picaresque tradition, with a rascal hero who does not change.173 

                                                           
166 See Quirk, supra note 159, at 23, 25-26.  
167 See id. at 7-11 (discussing Melville’s use of key facts from real events, either from his own experience or from 
true stories he collected, as part of his characteristic imaginative method when creating fiction). 
168 Melville, THE CONFIDENCE-MAN, supra note 6, at Chapter VII, 60. 
169 Id. 
170 Id. at 62-63. 
171 Elizabeth Foster, Introduction to the THE CONFIDENCE-MAN: HIS MASQUERADE by Herman Melville, Hendricks 
House edition (1954). 
172 Quirk, supra note 159, at 3-5 (discussing Melville’s typical immersion in an ambivalent creative process and the 
likelihood that he did not seek to mock religious faith, a faith which he may have been incapable of, but to achieve 
something much more ambitious and humane in the way of exploring sympathetically the human heart in its quest 
for confidence). 
173 Id. at 89-93 (discussing influence of Cervantes on Melville).  See also Melville, THE CONFIDENCE-MAN, supra 
note 6, at Chapter XLIV, 372 (discussing Don Quixote as an example of a rare original character in fiction, along 
with Hamlet and Milton’s Satan). 
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A perspective with more cultural edge for readers today is to see Melville’s confidence man as 
an American hero, or more accurately anti-hero, who takes advantage of a fluid society to make 
his own identity and thus write his own story.  Gary Lindberg, in The Confidence Man in 

American Literature, makes this case,174 focusing on the ability of Melville’s confidence man to 
invent and reinvent himself and manipulate others in a series of gambits to make them believe in 
him and his projects, thus becoming the independent self-made man of the New World, breaking 
free of old, traditional constraints.175 Lindberg, however, insists on a nihilistic core to this 
story—that the confidence man remains empty and alone because he achieves independence 
from the social matrix only by unrealizing others and turning all human relations into 
maneuvers.176 

The style of the novel is often spare and coldly analytical. As one critic explained, “Its appeal is 
chiefly to the intellect.”177  It has something in common with Poe’s literary version of the 
scientific method;  The Confidence-Man records techniques of manipulation, much as Poe did in 
his examination of diddling.178  However, Melville also adds something more complex in his 
focus on what it means to seek and give trust.  He provides the inquiry with an edge of 
uncertainty by relating the various stories told aboard the Fidèle through a narrator who lacks 
authority179 and whose coldness contrasts with many of the characters’ heartfelt struggles over 
whether to trust.  Whether the confidence man succeeds or fails to win confidence in any given 
encounter, he nonetheless reveals the essential character of each of those he manipulates, and this 
is perhaps his most disturbing power.   For example, when the confidence man  interacts at 
length with a character, Charlie Noble, who seeks to avoid making a friendly loan, the 
confidence man as cosmopolitan “wins” even this difficult encounter with his masterful 
manipulation.180  He shows up Charlie as lacking in sympathy, as a cold, fair-weather friend, 
perhaps making us uncomfortably side with the confidence man, even though he is seemingly a 
hollow manipulator.181 

Melville’s ultimate inquiry is not into methods of exploitation but into the subjectivity of both 
sides of a transaction of confidence.  The confidence man’s subjectivity cannot really be 

                                                           
174 Lindberg, supra note 9, at 9 (discussing Melville’s concern with “the means of making and recognizing identities 
in a fluid society.”) 
175 Id. at 3-11, 294-296. 
176 Id. at 296. In addition to his project of social critique, Melville also seems to be self-consciously concerned with 
the making and reading of fiction—with the confidence man as the writer and his marks as readers. Id. at 28 
(arguing that “the social activities of the novel’s characters are fiction making and fiction reading.”)  In a 
particularly modern twist for a mid-19th century novelist, Melville even discusses the process of creation of 

characters in fiction and the winning of readers’ confidence. Id. See Melville, THE CONFIDENCE-MAN, supra note 

6, at Chapters XIV, XXXIII, XLIV. 
177 Steele, Introduction to Melville’s THE CONFIDENCE-MAN, supra note 6, at XII.   
178 See supra notes 128-136 and accompanying text. 
179 Lindberg, supra note 9, at 19. 
180 Id. at 42-43 (arguing that the confidence man shows his mastery in remaking others, in particular with Charlie 
Noble, himself an operator). 
181 Id. at 43. See also Melville, THE CONFIDENCE-MAN,  supra note 6, at Chapter XLI, especially at 349-350 (in 
which the confidence man has the better of the argument over whether a friendly loan is a good idea by pointing out 
that he seeks a loan for necessities, as a beggar would, and reasoning that he should not be treated worse than “a 
fellow being” who is a beggar; when the loan is refused nonetheless, the confidence man responds, “Pray, leave me, 
and with you take the last dregs of your inhuman philosophy.  And here, take this shilling, and at the first wood-
landing buy yourself a few chips to warm the frozen natures of you and your philosopher by.”) 



27 

 

fathomed; he claims to be on a righteous mission of instilling belief in his projects and in the 
value of trust itself, but he may only care about his ability to manipulate and master others.  His 
supplicants struggle to attain belief against doubts that they tend to view, encouraged by the 
confidence man, as coming from the less appealing side of their natures, because distrust of 
one’s fellow man is inhuman. 

Thus, for present purposes of understanding scamming, what The Confidence-Man adds to Poe’s 
analysis of fraudsters is that a manipulator need not be operating with clear bad intent to remake 
others and get them to do what he wants, potentially agains their self-interest.  He may believe in 
his own game and still threaten and cause harm, perhaps even more so as a result of his poses. 

On the other side of the transaction of trust, that of the marks, we see that when they embrace 
trust, they often struggle against doubt and find some measure of peace when they succomb to 
the confidence man’s persuasion.182  They are not portrayed as contemptible fools for doing so 
but rather as deeply human and, for that reason, admirable.  The manipulated seem to listen to 
their better angels when they give in to the confidence man’s impressive power to instill trust.  
Melville suggests that those who inspire and those who give trust can both be estimable; but we 
also feel the risk of betrayal and humiliation lurking though never shown when the confidence 
man exercises his power over others.  Furthermore, his power to cause harm forces others to 
choose between the decency of trust and the inhumanity of distrust. 

Over and over in the novel, the characters discuss the power of confidence, the desire to trust, 
and the ways in which suspicion and doubt can get in the way of a happy communion.183  Mutual 
satisfaction is at the heart of a fair, good deal (or investment or charitable venture), and therein 
lies a dilemma—that distrust also carries risk, of missing out on something worthwhile, while 
also becoming coldly suspicious. 

Here are some important examples of the efforts of Melville’s confidence man to achieve trust, 
both when the interaction doesn’t work and when it does: 

Trust blocked. The confidence man represents himself as possibly able, but reluctant, to make a 
connection for a merchant who may wish to purchase coal company stock.184  When the 
merchant asks why the confidence man has not availed himself of the opportunity himself, the 
confidence man, with gravity and and pained conscientiousness, responds that he is penniless 
and adds, “[Y]ou must admit, that just now, an unpleasant distrust, however, vague, was yours.  
Ah, shallow as it is, yet, how subtle a thing is suspicion, which at times can invade the humanest 
of hearts and wisest of heads.  My object, sir, in calling your attention to this stock, is by way of 
acknowledgment of your goodness.”185  The merchant is left “not wholly without self-reproach, 
for having momentarily indulged injurious thoughts against one who, it was evident, was 
possessed of a self-respect which forbade his indulging them himself.”186 Distrust blocks 
confidence, and the reader is left with the thought that this might stand in the way of good things. 

                                                           
182 See infra notes 185-198 and accompanying text. 
183 See infra notes 185-203 and accompanying text. 
184 Melville, THE CONFIDENCE-MAN, supra note 6, at Chapter IV, 32-35. 
185 Id. at 34-35. 
186 Id. at 35. 
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Trust aborted.  Engaging with a seeming collegian, a sophomore, on board the Fidèle, the 
confidence man discusses the “moral poison” of Tacitus, the Roman historian and author of a 
volume held by the collegian, because Tacitus lacks confidence and destroys it in his readers; the 
confidence man urges the sophomore to throw the book overboard.187  The confidence man adds, 
“[D]id you never observe how little, very little, confidence, there is?  I mean between man and 
man—more particularly between stranger and stranger.  In a sad world, it is the saddest fact.”188  
Finally, the confidence man makes his trademark direct appeal, seeking to “drown” the book, in 
these words, “could you now, my dear young sir ... by way of experiment, simply have 
confidence in me?”189  The sophomore, the narrator tells us, “had struggled with an ever-
increasing embarrassment”  but was fascinated by the stranger who thus addressed him and 
“when the direct appeal came” could “hardly speak” and “abruptly retired.”190 Here we see 
confidence aborted and speechless embarrassment in one who cannot trust. 

Succombing to trust, but then regretting it. In a different guise, the confidence man brings a glass 
of water to hold to the lips of an ailing miser, and the miser asks “how can I repay you?”191  The 
confidence man does not hesitate to take advantage and abruptly responds, “By giving me your 
confidence,” and demands a hundred dollars, producing panicked mumbling in the miser: 
“Confidence?  Cant, gammon!  Confidence?  [H]um bubble! –Confidence? [F]etch, gouge! –
Hundred dollars?—[H]undred devils!”192  But the interaction then settles down into a discussion 
of the confidence man’s ability to invest money for others for treble profits, with the confidence 
man demanding of the miser, “Downright confidence, or none.”193  The miser ultimately falls 
back “like an infant” and submits, saying “I confide, I confide; help, friend, my distrust.!”   The 
miser hands over some tarnished, hoarded gold coins, which the confidence man professes to be 
inclined to reject because it is “an eleventh-hour confidence, a sick-bed confidence, a 
distempered, death-bed confidence,” but ultimately the confidence man says he will “let that 
pass.”194  It is only once the confidence man moves out of ear-shot that the miser calls out his 
fears in a “final flicker of reason”:  “Who are you? What have I done?  Where go you?  My gold, 
my gold!”195  Confidence gives way to panicked regret, even without harm having come to light. 

The “perhaps” soothing character of trust. The lack of confidence or lack of perfect confidence 
achieved by the confidence man with the merchant, the sophomore, and the ailing miser contrasts 
with an interaction with an initially suspicious cripple (note a vulnerable mark has been 
selected).  When the confidence man, in the guise of an herb-doctor, professes to want to give the 
cripple some linament, because “I rejoice in the birth of your confidence and hopefulness,” the 
cripple succombs and insists on paying.196  In “a convulsed voice,” the cripple explains, “You 
have made a better man of me.  You have borne with me like a good Christian, and talked to me 
like one, and all that is enough without making me a present of these boxes. Here is the money.  I 

                                                           
187 Id. at 38-41. 
188 Id. at 41. 
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191 Id. at Chapter XV, 110-111. 
192 Id. at 111. 
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194 Id. at 114-115. 
195 Id. at 115. 
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 Id. at Chapter XIX, 154-155. 
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won’t take nay.  There, there; and may Almighty goodness go with you.”197  The narrator 
explains after this speech that the cripple then rocked himself gently in a way that “expressed, 
perhaps, the soothed mood of his reverie.”198  The narrator’s “perhaps” calls attention to doubt in 
the air, but still we see the possibility that full confidence can be best, at least when merited and 
not prelude to betrayal. 

The cold, monstrous demand for confidence. In yet another guise, the confidence man discusses 
his lack of enthusiasm for slavery, while saying he is not an abolitionist in the sense of a 
“zealot,” but rather a man who “would willingly abolish suffering.”199  Then in his very next 
incarnation, as a “philosophical intelligence officer,” he engages in an extended discussion200 
with a Missouri bachelor about selling him a man or boy as a servant and explains that his office 
is founded on scientific study of the best way to procure good servants,201 ending in an 
agreement for a sale of a boy for a fee of $3 as “a scientific experiment,” as the bachelor puts 
it.202  As the money is handed over, the confidence man demands “unquestioning confidence in 
me,” and concludes, “Confidence is the indispensible basis of all sorts of business transactions.  
Without it, commerce between man and man, as between country and country, would, like a 
watch, run down and stop.”203  This conclusion is a valid one of general applicability, but it is an 
odd, cold speech to give when the transaction is for a human, a boy.  The confidence man 
focuses on confidence as the key feature of any interaction, making him monstrously consistent 
in his obsession.  

What differs in the various interactions the confidence man has with others is the reactions of 
those he seeks to manipulate.  The demand for trust does not always produce it, but the 
confidence man always succeeds in unmasking the character of others in one way or another. 

Melville helps us to see that in the spectrum of scammers, the evil, grinning fraudster of Poe is 
not the most interesting or challenging case.  More central and intriguing may be the operator 
who demands confidence and seems to believe in his own game.  Self-confidence does not keep 
the game from being a trick on the manipulated.  On the other hand, the novel explores the 
positive side of being open to giving trust and not becoming coldly, inhumanly wary. 

b. Twain and the Fever for High Stakes 

Twain gives us a different version of the confidence man who may believe in his own game.  In 
their 1873 novel, The Gilded Age—A Tale of Today,204 Mark Twain and his coauthor Charles 
Dudley Warner205 focus on the wild dreams of would-be speculators, putting their fever to make 
a killing under close examination.   
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199 Id. at Chapter XXI, 174. 
200 Id. at Chapter XXII, 176-199. 
201 Id. at 195. 
202 Id. at 199. 
203 Id. at 200. 
204 Clemens and Warner, THE GILDED AGE, supra note 6. 
205 Warner, editor of the Hartford Courant newspaper, was Samuel Clemens’ neighbor in a suburb of Hartford.  
Harold K. Bush Jr., MARK TWAIN AND THE SPIRITUAL CRISIS OF HIS AGE 90 (2007) (noting that Warner was an 
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The trickery at the center of the early part of the story involves a large dose of self-delusion. 
Bereah Sellers, almost entirely Twain’s creation and the character with the strongest claim to 
true originality of all those in the novel,206 is the main operator, and his friend and disciple is Si 
Hawkins, also devoted to notions of grand ventures in the likes of coal, iron ore, railroads, and 
steamboats, and most of all, Tennessee land.207  Hawkins doggedly keeps going along with 
Sellers’ schemes even after they repeatedly fail.  Early on, we learn that Hawkins and his family 
have slowly been moving from East to West as Sellers has nearly ruined them several times over 
by including Hawkins in his speculations.208  Yet the Hawkins family still believes Sellers is 
honest, although “flighty” and able “to out-talk a machine,” and they decide to follow him 
further West, to Missouri, for a new speculation.209 Sellers’ tongue is “a magician’s wand” that 
can turn “dried apples into figs and water into wine as easily as it could change a hovel into a 
palace and present poverty into imminent future riches.”210  In flush times, the two partners in 
speculation adopt honorific titles, becoming Colonel Sellers and Judge Hawkins,211 before losing 
“two or three moderate fortunes” in the course of ten years and becoming “pinched by 
poverty.”212  They are on a madcap series of adventures. 

Even Hawkins’ devoted daughter Laura views her father as a “dreamer, devoid of method” with 
a mind likely to be “in a state of conflagration over some bright new speculation.”213 Despite 
falling into abject poverty, unable to feed his family, Hawkins negotiates and then turns down an 
offer of $10,000 for his Tennessee land, only to regret his foolishness in refusing so great a 
sum.214  Yet his deathbed speech shows him urging his wife and children to keep courage 
because, “A better day is—is coming.  Never lose sight of the Tennessee Land!” 215  Although 
Laura Hawkins eventually goes to the Capitol to lobby Congress to purchase the land, neither she 
nor her brother ever succeed in making their fortunes from it. 

While Hawkins is a true believer who lacks method, Sellers’ speculative talk is over the top, 
perhaps only good against simpletons or those who lose sight of reality, including himself.  Even 
unplanned exposure of his carefully concealed poverty causes him only a moment’s hesitation.  
When Si Hawkins’ son Washington comes to visit during a period of poverty, Sellers urges him 
to take off his coat and draw up to the stove to warm himself.216  Washington gets sucked into 
Sellers’ eloquent tales of new speculations but still feels cold and then inadvertently knocks the 
door off the stove and sees that its light is not from a fire but from a lighted candle inside.217  The 

                                                                                                                                                                                           

author and editor of the Hartford Courant and a neighbor of Twain in the Nook Farm area outside of Hartford, a 
genteel community that included many influential thinkers and writers of the period).   
206 Tom Quirk, MARK TWAIN AND HUMAN NATURE 81(2007) (noting that Sellers was almost entirely Twain’s 
creation, that Sellers is the most original character in THE GILDED AGE, and that he is self-deluded, while also 
generous and decent in his impulses). See also id. at 78 (noting that a play entitled COLONEL SELLERS, based on the 
most amusing character in the novel, produced substantial returns). 
207 Clemens and Warner, THE GILDED AGE, supra note 6, at Vol. I, at 8-9, 91. 
208 Id. at 10-11. 
209 Id. at 10-13. 
210 Id. at 75. 
211 Id. at 45, 49. 
212 Id. at 50. 
213 Id. at 97. 
214 Id. at 54-58. 
215 Id. at 91. 
216 Id. at  68. 
217 Id. at 71. 
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youth feels sympathetic shame on Sellers’ behalf, but the Colonel quickly finds his voice and 
explains that heat is bad for health, and that “What you want is the appearance of heat, not the 
heat itself . . . .”218 

Later, when Washington Hawkins surprises the Sellers’ family by joining them for dinner, he 
finds them eating a meal of water and raw turnips, yet Sellers is full of talk of speculative 
operations and even extols the turnips:  “See how perfectly firm and juicy they are . . . . These 
are from New Jersey—I imported them myself.  They cost like sin, too; but, Lord bless me, I go 
in for having the best of a thing, even if it does cost a little more . . . .”219  Sellers never loses 
heart, never admits doubt; there is always a new speculative vision on the horizon, and the reality 
of present poverty does not intrude on his dreams. 

Twain and his coauthor mean to sketch a broad portrait of their age—their title, with subtitle, is 
The Gilded Age—A Tale of Today.  Their speculators fool each other and themselves, so swept 
up are they in visions of getting rich quick.  Unlike Poe and Melville, Twain is not after 
understanding dynamics of exploitation but rather exposes the frenzied obsession with making 
big money fast, causing those who fall for this dream to lose prior identities and fall into ruin.  
Twain portrays foolish speculators who don’t consign themselves to making modest gains, 
although that seems to be the reality, at best, of what they ever achieve.  They go for broke and 
get there, with losses that wipe away winnings and thus leave them and those around them worse 
off.  The thrill of playing for big stakes is everything.  They aspire to scamming on a grand scale.  
Beriah Sellers confides to Washington Hawkins that he has received “the Rothschilds’ 
proposition” to go in “on the sly” in buying 113 banks (a curiously specific figure), and Sellers’ 
language invites Washington into his dream, to “peddle banks like lucifer matches!”220  The 
operators are small, but their unlikely dreams are big, even of going in with financiers to buy and 
sell banks.  At the time of the novel’s publication, readers and reviewers considered the satire 
merciless in its portrait of Americans given over to greed and deception.221 

The Gilded Age, while most directly about investment speculation, carries some more general 
points about scamming.  Those who cook up scams, even when lacking intention to defraud, 
ignore big risks and treat dreams as reality, so that their lives lack all integrity.  When the fever 
for gain takes hold, it is not just the principals who suffer consequences.  The harm is also visited 
on innocents in their orbits, especially family members, who plunge into chaos and failure 
because traditional values of thrift and prudence have been lost.  Twain thus captures the ripple 
effects when common sense is overthrown in reckless pursuit of big gains.222 
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III. Institutional Exploitation: Extrapolating from Scamming on a Small Scale to 

“the Spirit of Wall Street” 

 

Poe, Melville, and Twain, while writing about small-time operators, all make the connection to 
large-scale scamming.  Poe writes about diddlers operating on a minute scale but also compares 
them to swindling financiers and bankers.223  Melville’s confidence man invokes “the spirit of 
Wall street” in his dream of scaling up charity to a worldwide operation.224  Twain’s self-
deluding Colonel Sellers imagines a proposition from the Rothschilds to go in on buying 
banks.225  Despite all these authors’ references to operations on a large scale, they focus on 
individuals operating on a small scale.  Their reasons for not writing about the operations of Wall 
Street probably have to do with the limits of what literature can do well—there must be human 
characters with feelings and dilemmas to face, and writers are most successful when they write 
about what they know or can successfully imagine.226  Furthermore, the rise of large enterprises 
was mostly in the future during the mid-century period, 1843-1873, when Poe, Melville, and 
Twain wrote about scamming.227 

The journalistic world of the time also quickly realized the connection between large and small 
scale scamming, as seen in newspaper reactions when the original confidence man appeared on 
the scene in 1849.  This real confidence man, arrested for tricking a man out of his watch,228 
operated on a relatively small scale. A few days after the first newspaper article about his appeal 
for confidence, the New York Herald published a satirical piece, “The Confidence Man on a 
Large Scale.”229  The widely reprinted piece ironically found the confidence man contemptible 
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for not playing for high enough stakes and compared his brazenness to that used in high finance, 
noting, “His genius has been employed in Wall Street.”230  

Interestingly, cultural commentary in response to the original confidence man not only connected 
the dots to Wall Street but also immediately produced sympathy and understanding for those 
who trust, that is, for the marks.  Evert Duyckinck, Melville’s publisher, remarked in the Literary 
World that the success of the original confidence man on the streets of New York showed 
something good about the trusting nature of Americans:  “It is not the worst thing that can be 
said of a country that it gives birth to a confidence man.”231  A confidence man can only succeed 
if others trust, and Duychinck suggested that purging human nature of the warmth to trust is too 
high a price to pay for prevention of fraud.  Melville’s confidence man picks up this theme, 
waxing about the impulse to trust as quintessentially human and portraying suspicion as cold, 
unworthy behavior.232 

Although mid-19th century literary writers did not venture into direct treatment of large scale 
scamming, they did raise, as has been noted, the issue of the similarity of methods used by small-
time operators and on Wall Street.  Two of their observations about core elements of scamming 
are particularly important as applied to institutions today—that scammers study their potential 
victims for weaknesses to exploit and thus will find their marks, and that scammers’ true 
intentions may be difficult to fathom, making them if anything more dangerous in their power to 
remake and harm others.  

Poe’s analysis of the methodology of scamming is extraordinarily prescient.  He compares 
scammers’ care in observation and design of techniques to the use of scientific method, a 
powerful metaphor.  Today, the idea of “an exact science”233 of exploitation is more than a 
metaphor—it has become the literal truth as a result of sophisticated practices.  Whether in the 
screening of customers for their vulnerability or the design of products to get customers to pay 
more than they expect, financial services businesses can and do employ both data and 
experimentation to get to optimal results.234  They are not passive beneficiaries of profits from 
consumer misperceptions; behavioral economics teaches that, absent effective regulation, 
businesses must act deliberately to achieve those gains or otherwise they will lose out in the 
competition for investors seeking maximum returns.235  As Poe writes in his essay, scammers use 
perseverance, ingenuity, and originality.236  A key point for contemporary consumer protection 
regulation informed by behavioral economics is that fixed rules will not work because exploiters 
can and will adapt, if permitted.  They will find new routes to the same returns, so that regulators 
must be on the lookout to identify and nip in the bud innovations used to take advantage of 
consumers’ lack of understanding.237  Preventive, flexible regulation is needed. 
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Poe describes the careful study of marks that goes into scamming, but he provides a simple story 
of intentional fraud as the subjective state of mind of the scammers he observes.  Melville and 
Twain, on the other hand, give us deep insight concerning the difficult-to-penetrate subjectivity 
of many scammers.  Melville’s confidence man is never caught revealing bad intentions.  
Instead, he is allowed to continue to pose as having good motives, particularly an abiding 
commitment to promoting trust and benevolence among his fellow men.  Despite that surface 
appearance, marks and other observers fear what may lurk beneath, that he may care only about 
success in manipulating others.  When never unmasked, a scammer’s trustworthy pose allows 
him to move from guise to guise, as is the case with Melville’s confidence man.  His masquerade 
continues.  Twain’s scammers are swept up in a reckless mania for gain and ignore the risk of 
loss, which hurts others as much or more than themselves (given how little they seem to care 
about anything other than the exciting pursuit of big gains).  The intentions of manic risk-takers 
may not be bad; their principal appetite is for the thrill of the game. 

Melville and Twain thus also show uncanny prescience, on a different score—about the moral 
hollowness and menace of scammers as they seek to manipulate others without exhibiting clear 
bad intent and as they lose common sense in the pursuit of high stakes.  These writers do not 
describe the machinations of  large-scale enterprises, although they allude to them, but by 
probing the unfathomable subjectivity of scammers who are not obviously evil but pose as 
legitimate, they provide a metaphor for unregulated big businesses.  Enterprises are literally 
inhuman, and, when left unchecked, inhumanly hollow in their drive to manipulate customers’ 
misperceptions to maximize returns to investors.  Furthermore, poses of legitimacy and 
trustworthiness—such as by claimining that a business is only satisfying consumers’ rational 
choices—are part of the manipulation.  Of course, people work for and run financial institutions 
and other big businesses, but—absent regulation of failed markets—these agents are not free to 
avoid engaging in manipulation.  Market competition for investors will eventually overwhelm 
agents’ personal morals, which in economic analysis are an agency cost.238  Regulation of 
business entities protects not only consumers who would otherwise be manipulated, as well as 
the wider economy against cycles of boom and bust, but also those who work for these 
businesses and would otherwise be driven to engage in exploitation they may find personally 
distasteful.   

Given the harm that posturing, self-delusion, and recklessness can cause, consumer protection 
law’s movement away from explicit regulation of morals239 does not mean that morals do not 
matter.  Rather, the difficulty of proving bad intent, particularly of institutions, is a practical 
reason not to require it.  Focusing on economic consequences, the typical stance of behavioral 
economics,240 makes it easier to hold exploitative scammers to account.241  In the early 1980s, 
Gary Lindberg in The Confidence Man in American Literature developed the idea of the 
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confidence man as a soul-less antihero achieving independence by unmaking others.242  This 
account can be updated today as including the confidence corporation, with the ability to inflict 
massive economic and cultural damage if not restrained from exploiting human flaws in 
behaviorally failed markets. 

Conclusion 

Nineteenth century literature brings the human drama of scamming front and center.  Literature 
has long provided insight into human nature and the cultural meaning of its unconstrained darker 
side.  The simple schema of behavioral economics, which involve identifying human 
misperceptions and their systematic exploitation by businesses,243 are safely bloodless by 
comparison and have already been incorporated into consumer protection law.  Thus, reading 
literature about scamming reinforces new modes of thought in the law. 

Literature also helps to develop the idea of a spectrum of scammers, from the fraudster to the con 
man who may believe in his own game, and illuminates their similarities to institutions that take 
advantage of consumer flaws.244 Poe, Melville, and Twain all raise the commonalities between 
smalltime scammers and those who pursue trickery on a large scale.  Financial institutions and 
other large businesses that exploit their customers’ weaknesses systematically, based on 
scientific study, may have something fraudulent operating within them, or they may, in a 
bureaucratic fashion, hollowly believe in their own game, as Melville and Twain’s scammers 
seem to do.  Either way, institutionally-embedded exploitation is capable of large financial and 
cultural harm and deserves legal attention. Comparing the modes of thought of law, informed by 
behavioral economics, to those of literature, we see a convergence of concern about 
manipulation and abuse of trust.  
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