
IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION
5: 11-cv-00608-F

AMERIX CORPORATION,

and

PLAINTIFFS' REPLY TO
3C INCORPORATED, DEFENDANT'S RESPONSE TO

PLAINTIFFS' MOTION FOR

Plaintiffs, PRELIMINARY IN JUNCTION

CONSUMER EDUCATION SERVICES,

INC.,

Defendant.

Plaintiffs Amerix Corporation and 3C Incorporated (herein referenced as "Amerix"), by

counsel, respectfully submit this Reply to Defendant's Response to Plaintiffs' Motion for

Preliminary Injunction ("CESI's Response" ).

CESI's Response completely misapprehends the relief sought by Amerix, the evidentiary

support for the same, and the applicable law. CESI argues that Amerix's Motion should be

denied because: (1) CESI has filed a motion to dismiss arguing that the MD Consent Decree

deprives this Court of jurisdiction; and (2) Amerix's evidence and argument is not sufficient to

meet the elements required for issuance of a preliminary injunction. As discussed below and in

the attached Exhibits and Amerix's forthcoming Response to CESI's Motion to Dismiss, the MD

1
Amerix premised its Motion for Preliminary Injunction upon communications from CESI indicating an intent to
demand a transition of all client services from Amerix to CESI on December 31, 2011. There have since been

discussions between Amerix and CESI, and CESI has communicated that it will not demand transition of services
until the end of January, 2012, provided that the transition process continues to CESI's satisfaction through

January. While Amerix and CESI reserve the right to pursue any relief they may deem necessary, at any time
deemed appropriate, it now appears that the event triggering the necessity of this Court's ruling on Amerix's

preliminary injunction will not occur on December 31, 2011, but rather at the earliest, sometime in January 2012.

Case 5:11-cv-00608-F Document 28 Filed 12/19/11 Page 1 of 12

From Arti
cle at G

etO
utO

fDebt.o
rg



Consent Decree should have no impact on this Court's decision on Amerix's Motion, and CESI's

arguments have no merit or applicability in these circumstances.

I. TH E M AR YL AND CONSENT DECREE HAS NO EFFECT ON THE INSTANT

MOTION.

CESI's Response obscures the elements required to obtain a preliminary injunction that

are plainly outlined in Winter v. Nat. Res. Def. Counsel, 555 U.S. 7, 129 S.Ct. 365 (2008). As in

its motion to dismiss, CESI's vanguard argument is that this Court is deprived of subject matter

jurisdiction because Maryland has exclusive jurisdiction to decide the issues presented in

Amerix's Verified Complaint. (CESI's Resp. at 1, 3-4, 12-13.) N e i ther the facts nor the

applicable law support this position, but CESI relies upon it heavily to avoid issuance of an

injunction.

CESI's argument, incredible as it is, completely ignores its own admission that similar

consent judgments were entered in t w enty-one d i f ferent states, including North C arol ina.

(CESI's Maryland Motion, attached as Exhibit A, at 2.) The language nominally relied upon by

CESI in its effort to avoid its contractual obligations is identical in both the NC Consent

Judgment and the MD Consent Decree. (V. Compl., $ 37.) And, CESI ignores at least sixteen

references to the NC Consent Judgment in Amerix's Verified Complaint, including specific

requests that this Court declare its rights as a party to that consent judgment. (V. Compl., $$ 37,

41-43, 58, 60, 62, 64-66, p. 21.) In fact, CESI's Response fails to even reference the NC

Consent Judgment, and the entire Response (as well as CESI's pending motion to dismiss) is

structured as though the only state in the country where a consent decree between Amerix and a
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state attorney general was entered was Maryland. Of course, this is not so, and CESI's omission

of this fact reveals the inherent weakness in its argument and analysis.
2

The MD Consent Decree does not and cannot dictate which courts have jurisdiction over

the claims at issue in this action. First, the MD Consent Decree is devoid of language indicating

that Maryland courts somehow retained "exclusive" jurisdiction over all claims related to either

the MD Consent Decree or any of the several other substantively identical consent judgments,

including North Carolina. Such exclusive jurisdiction could conceivably be implied where only

one court has entered a consent judgment, but here the same judgment has been entered in

twenty-one different jurisdictions. No one court or group of courts has "exclusive" jurisdiction

in this circumstance. See Krug v. Lutz, 329 F.3d 692, 696 (9th Cir. 2003) (holding that "although

the district court judge who approved the decree does retain jurisdiction to enforce it, it does not

follow that that particular judge has exclusive jurisdiction over any claims that may in some

way relate to the O Consent Decree but which do not modify the (consent) decree") (emphasis

added); Mark Group Intern., Inc. v. Still, 151 N.C. App. 565, 568, 566 S.E.2d 160, 162 (2002).

As in the Mark Group case, Amerix is not seeking to modify any consent decree. Its

claims relate to the Consent Decree only to the extent that CESI relies upon it as an excuse not to

perform its otherwise undisputed contractual obligations. CESI offers no on-point authority

supporting its assertion that Maryland has exclusive jurisdiction in this circumstance. By

comparison, Amerix's Motion to Strike CESI's Maryland Motion, attached as Exhibit B, evinces

the strength of authority supporting Amerix's argument that CESI's effort to forum shop in

Maryland will not stand. In fact, as a non-party to the consent decrees, CESI has no standing to

2 As will become clear in Amerix's forthcoming Response to CESI's motion to dismiss, even if the only consent

decree at issue were the MD Consent Decree, CESI's motion to dismiss would still fail.
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enforce any of them anywhere, and it certainly cannot "modify" the MD Consent Decree as it

has sought to do to meet its ends. (See Ex. B, at 6-11.)

Finally, contrary to CESI's assertion, Amerix does not seek to defy any consent decree,

and do not seek to "indefinitely" service CESI's Clients. Amerix has plainly admitted that CESI

had the right to decline to renew the Service Agreement and that Amerix may only continue

servicing Existing Clients for a def inite, temporary and ever-reducing transition period.

(V. Compl., $$ 26-31.) During this "run-off ' period, the number of CESI clients for whom

Amerix provides service will reduce by a factor of around 1,600-2,500 per month. (Supplemental

Affidavit of John Mill (" Supp. Mill Aff .), attached as Exhibit C, $ 7.) CESI's assertion that

Amerix somehow seeks to indefinitely perpetuate the Service Agreement is factually inaccurate.

It is also clear that Amerix's claims do not seek to have any consent judgment modified or

ignored. Amerix merely seeks to have the Court declare its rights under them. In the meantime,

Amerix seeks maintenance of the status quo to avoid CESI carrying out i ts intent to destroy

Amerix before it can avail itself of its rights.

II . PLAI N T I FFS HAVE M ADE A C L EAR SHOWING OF A L I K E L I H OOD O F

SUCCESS ON THE MERITS.

Plaintiffs clearly allege in their Verified Complaint and argue in their Motion for

Preliminary Injunction that: 1) There is a valid contract between Plaintiffs and Defendant;

2) Defendant has acknowledged the validity of that contract; 3) Defendant breached that contract

by refusing to pay Plaintiffs the bargained-for fees due to them upon termination of the contract.

CESI has not denied that it has anticipatorily abrogated its contractual obligations, nor denied

that those obligations extend beyond the term of the contract. Instead it relies upon a consent

decree, to which it is not a party, and which it has no standing to enforce, as an excuse for non 

performance. While Amerix is not required to prove the case in full at a preliminary injunction
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hearing, Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981), it has presented clear evidence

that a valid contract exists between the parties and that Defendant breached that contract.

(V. Compl., $ 32 & Ex. 8; Mot. for Prelim. Inj., Ex. 1, Affidavit of John Mill, $ 10.) CESI makes

no attempt to rebut these facts, nor the facts related to CESI's unfair and deceptive conduct.

Thus, unless the Court is prepared to allow CESI to kill Amerix on the mere chance that CESI's

motion to dismiss has merit, a result for which CESI has failed to present any support, Amerix

has easily demonstrated a substantial likelihood of success on the merits.

CESI also attempts to misdirect this Court by citing Dewhurst v. Century Alum. Co., 649

F.3d 287, 292-93 (4th Cir. 2011), which involved a claim of ambiguity in a contract. Dewhurst

is wholly inapplicable here because: (1) it has nothing to do with subject matter jurisdiction; and

(2) neither the Service Agreement nor the NC Consent Judgment is ambiguous, nor is any

ambiguity claimed by CESI. This is exemplary of the inapposite authority that pervades CESI's

briefing both here and on its motion to dismiss. The mere fact that CESI must rely on such

argument buttresses Amerix's request for temporary protection of the status quo.

III . PLAI N T I FFS AND THE EXISTING CLIENTS WILL SUFFER IRREPARABLE

HARM IF THE STATUS QUO IS NOT PRESERVED.

CESI claims that Amerix's request for the preservation of the status quo involves solely

the payment of money damages. (CESI's Resp. at 4.) Here, CESI again misses the point

entirely. First, Amerix clearly states that without an injunction in place permitting it to continue

to exercise its contractual right to service clients during the run-off period and up to and

including a decision in this case, Amerix will die. (Supp. Mill Aff., $$ 5-6,8-9.) It will cease to

While the affidavits previously submitted by Amerix that are not meaningfully uncontroverted by CESI, and from

an evidentiary perspective are sufficient to demonstrate that Amerix will cease to exist unless an injunction issues,
out of an abundance of caution Amerix submits herewith the Supplemental Affidavit of John Mill that provides

additional evidentiary support for that conclusion. Amerix also submits the Affidavit of Craig Radoci to refute
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exist as a going concern. (I d ., $$ 5 & 9. ) Nu m erous cases and long-settled authority on

equitable relief buttress the conclusion that irreparable harm can exist where a business will be

destroyed in the absence of an injunction. See Doran v. Salem Inn, Inc., 422 U.S. 922, 95 S.Ct.

2561, 45 L.Ed.2d 648 (1975) (threat of bankruptcy constitutes irreparable harm); Nemer Jeep 

Eagle, Inc. v. Jeep-Eagle Sales Corp., 992 F.2d 430, (2nd Cir. 1993) ("major disruption of a

business" or a" threat to the continued existence of a business" can constitute irreparable harm);

Tri-State Generation v. Shoshone River Power, Inc., 805 F.2d 351 (10th Cir.1986) (threat to

trade or business viability is irreparable harm); Milsen Co. v. Southland Corp., 454 F.2d 363 (7th

Cir. 1971) (irreparable harm found where, without injunction, movants would lose businesses

and their ability to carry on their lawsuit would have been crippled, if not destroyed); National

Screen Service Corp. v. Poster Exchange, Inc., 305 F.2d 647 (5th Cir. 1962) (affirming the

injunction that continued a relationship which had existed between the parties for years and

where denial of the relief would result in the destruction of movant's business).

CESI also incorrectly argues Amerix's claims for money damages preclude the

requested injunction. T h is is incorrect. I n f act, injunctions preventing irreparable harm

resulting from breaches of contract are regularly issued. See Fidelity Global Brokerage Group,

Inc. v. Gray, 2010 WL 4646039, at *4, No. 1:10cv1255 (E.D.Va. Nov. 9, 2010) (granting

preliminary injunction to where plaintiff showed that a valid contract existed and had been

breached); O.D.F. Optronics Ltd. v. Remington Arms Co., Inc., 2008 WL 4410130 at *9-11,

No. 08 Civ. 4746(DLC) (S.D.N.Y. Sept. 26, 2008) (holding that plaintiff showed a likelihood

of success on the merits by demonstrating the elements of a breach of contract with regard to a

sales agreement, and that plaintiff would suffer loss of goodwill and loss of customer

CESI's claim (articulated in the Declaration of Diane Chen) of ce~inty that none of its Clients will be harmed if

the injunction is not granted.
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relationships and was thus would be irreparably harmed without injunctive relief); Wachovia

Ins. Services, Inc. v. Hinds, 2007 WL 6624661 at *5-7, Civil No. WDQ-07-2114 (D. Md.

Aug. 30, 2007) (granting preliminary injunction where plaintiff showed a likelihood of success

on the merits on a claim of breach of non-compete agreements by two former employees).

Here, Amerix merely, and correctly, note that the Service Agreement contemplates that

CESI has the option to pay Amerix an early termination fee, because CESI is terminating

Amerix's services before the run-off period ends. In fact, the early termination fee would

amount to approximately the same amount of money as the fees that Amerix would generate,

net of expenses, absent CESI's breach. (Supp. Mill Aff., $ 9.) This provision was specifically

written into the Service Agreement so as to avoid the very circumstance that CESI has created

— a demand for immediate cessation of all services — including run-off services and a related

immediate cessation of the fee payment obligation. (Id., $ 8.) Thus, the early termination fee

was designed to give Amerix something on which it could "live" if and when CESI decided to

move in a different direction. CESI bargained and negotiated this obligation, and CESI

enjoyed the benefit of that bargain. Now, post-expiration, CESI seeks to rewrite the contract.

All involved have always understood that Amerix could not adjust to an immediate change

quickly enough to avoid its demise, unless it either could perform run-off services or had a

sufficient bank of early termination fees to carry it through a lengthy marketing, selling and

transition period of its own. Here, Amerix's irreparable harm arises only if CESI both refuses

to allow Amerix to continue performing services during the run-off period and refuses to pay

Amerix its early termination fee. The early termination fee will not save Amerix if i t i s

recovered at the end of lengthy litigation, months or years after Amerix's demise.
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CESI also appears to argue that Amerix's allegations of monetary loss and the potential

devastating effects to its business if the status quo is not preserved somehow negate the other

areas of irreparable harm they allege. This is not the case. A merix has alleged other

independent, valid, and protectable interests, including the financial harm to the individual

debtors to whom it provides Services, and its continuing interest in protecting its goodwill and

business reputation, which will all be irrevocably damaged if the status quo is not maintained.

These are all independent, distinct bases for the issuance of a preliminary injunction. See ABT,

Inc. v. Juszczyk, Case No: 5:09-cv-119, 2010 U.S. Dist. LEXIS 91613 at *25 (W.D.N.C.

Aug. 9, 2010); UBS PaineWebber, Inc. v. Aiken, 197 F.Supp.2d 436, 441 (W.D.N.C. 2002);

R.J. Reynolds Tobacco v. Philip Morris, Inc., 60 F.Supp.2d 502, 509 (M.D.N.C. 1999).

CESI's authority does not support its i rreparable harm argument. Hur on V al ley

Publishing Co. v. Booth Newspapers, Inc., 336 F. Supp. 659, 663 (E.D. Mich. 1972), involved

claims of monopolistic acts against a newspaper under the Sherman Act. In denying the plaintiff

newspaper's motion for preliminary injunction, the court noted that "plaintiff has been, since its

inception, a marginal operation. It hopes this year to make a small profit for the first time.

Because plaintiffs financial position is of such a precarious nature, the potential competitive

harm to plaintiff because of defendant's expansion is questionable." Id . Her e, CESI does not

and cannot argue that Amerix i s a m arginal company. I n fa ct , Amerix has enjoyed

unprecedented success, and has set CESI up for any success that it may enjoy in the coming

years. Nevertheless, when cash flow is unexpectedly cut by well over 37% over the period of a

day or two, even the healthiest business would flounder. (Supp. Mill Aff., $$ 5-6.)

HCI Tech, Inc. v. Avaya, Inc., 446 F. Supp. 2d 518, 520 (E.D. Va. 2006) aff'd 241 Fed.

Appx. 115 (4th Cir. Jul. 12, 2007), involved a request by plaintiff HCI Tech for a preliminary
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injunction to prevent defendant from terminating "its Master Reseller Agreement .... [and] to

enjoin both Avaya and its authorized distributor. . . f rom denying HCI the benefits of the Avaya

Business Partner program, including access to equipment, parts, software, passwords, and log-in

codes." The Fourth Circuit held that even without the preferred partner status, HCI would be

free not only to sell and service Avaya products, "but also to sell and service hardware and

equipment from other manufacturers besides Avaya. Given these strategic alternatives available

to HCI, it is not apparent why Avaya's termination of the Master Reseller Agreement threatens

irreparable harm to HCI." Id . He r e, the irreparable harm to Amerix, if CESI is allowed to

breach the Services Agreement, is clear: if CESI is allowed to breach the Services Agreement

and truncate the run-off period, Amerix will suddenly lose 37% of its business and $31,500,000

in revenue in 2012, which will kil l Amerix, unless it has time to search out replacements for

CESI to fill the void, consistent with the architecture of the Service Agreement. (Supp. Mill

Aff., $$ 5-6,8-9.) Furthermore, the plaintiff in HCI Tech, Inc. did not allege a loss of goodwill,

reputation, or harm to financially strapped debtor clients, as Amerix does here. 446 F. Supp. 2d

at 521. These cases do not detract whatsoever from Amerix's showing of irreparable harm. In

fact, as discussed above, there is overwhelming authority holding that the destruction or

crippling of a business alone constitutes irreparable harm supporting a preliminary injunction.

IV. TH E B A LANCE OF EQUITIES FAVORS PRESERVING THE STATUS QUO.

CESI fails to identify even one metric by which an injunction would harm it. Again,

here, CESI's argument regarding the equities relies upon its motion to dismiss and the MD

Consent Decree. This misdirection has nothing to do with balancing of harm that will affect

each party from issuance or non-issuance of an injunction. Fidelity Global Brokerage Group,

Inc. v. Gray, No. 1:10cv1255, 2010 WL 4646039 at *4 (E.D. Va. Nov. 9, 2010) (granting
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preliminary injunction where former employee was already "contractually barred from using

customer information he learned" with his employer, and thus he lost nothing by an injunction

prohibiting him from using that information). Absent from CESI's Response is any evidence or

argument that preservation of the status quo will harm it in any way. At worst, CESI will merely

experience a delay in its plan to take over provision of all services. However, if an injunction is

not issued and CESI is allowed to breach the Services Agreement, Amerix's business will be

destroyed. (Supp. Mill Aff., $$ 5-6,8-9.) Thus, the equities balance easily in Amerix's favor.

V. TH E P U B LIC INTEREST IS SERVED BY PRESERVING THE STATUS QUO.

Here, the preservation of the status quo effectively protects financially disadvantaged

consumers so that they may continue to receive the appropriate credit counseling services and

care. Even a minor disruption of those services jeopardizes the financial well-being of

approximately 58,000 Clients. Amerix has been performing Services for these Clients for over

thirteen years. (Affidavit of Craig Radoci, attached as Exhibit D, $ 4.) Avoiding the expedited

transition sought by CESI, and instead adhering to the run-off period contemplated in the Service

Agreement, and the related slower, controlled transition in which CESI's focus is on new Clients

instead of a huge 60,000 client group that must be received and serviced simultaneously, is the

best way to guarantee a transition in which individual Clients are not harmed. CESI's argument

to the contrary notwithstanding, protecting the Clients is a public interest metric that this Court

should consider and maintenance of the status quo will guarantee that protection.

CONCLUSION

For the foregoing reasons and the reasons detailed herein and in Plaintiffs' Memorandum

of Law in Support of their Motion for Preliminary Injunction, Plaintiffs respectfully request that

the Court grant Plaintiffs' Motion and enter Plaintiffs' proposed Order.

10

Case 5:11-cv-00608-F Document 28 Filed 12/19/11 Page 10 of 12

From Arti
cle at G

etO
utO

fDebt.o
rg



This the 19th day of December, 2011.

Respectfully submitted,

By: /s/Christo her W. Jones

Christopher W. Jones, NCSB No. 27265
Amanda G. Ray, NCSB No. 37010

Attorneys for Plaintiffs
AMERIX CORPORATION and 3C INCOPORATED

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

150 Fayetteville Street, Suite twenty-one00

PO Box 831
Raleigh, NC 27601

Telephone: 919.755.8173

Facsimile: 919.755.6180

Email: c oneswwcsr.com

David B. Hamilton

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

250 West Pratt Street, Suite 1300

Baltimore, MD twenty-one201

Telephone: 410.545.5850
Facsimile: 410.694.0871

Email: David.Hamilton N wcsr.com
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CERTIFICATE OF SERVICE

This is t o c e rt ify t hat a c opy o f t h e f o regoing P LAINTIFFS' R EPLY T O

DEFENDANT'S R E SPONSE T O PLA I N T IFFS' M O T I O N F O R PR E L I M I NARY

INJUNCTION was filed electronically with the Clerk of Court using CM/ECF system and was
served upon all other parties by deposit in the United States Mail, postage prepaid, addressed to

counsel of record as follows:

Nicholas T. Christakos

Ronald R. Massumi

G. Brendan Ballard

SUTHERLAND ASBILL & BRENNAN LLP

1275 Pennsylvania Avenue, NW

Washington, DC 20004
Phone: 202-383-0100

Fax: 202-637-3593
E-mails: nicholas.christakos@sutherland.corn

rick.massumi@sutherland.corn
brendan.ballard@sutherland.corn

Catharine Arrowood

Matthew H. Mall

PARKER POE ADAMS & BERNSTEIN LLP

150 Fayetteville Street
Suite 1400

Raleigh, NC 27601

Phone: 919-828-0564

Fax: 919-834-4564
E-mails: cbarrowood@parkerpoe.corn

matthewmall@parkerpoe.corn

This the 19th day of December, 2011.

/s/ Christo her W. Jones
Christopher W. Jones, NCSB No. 27265

Amanda G. Ray, NCSB No. 37010

Attorneys for Plaintiffs

AMERIX CORPORATION and 3C

INCOPORATED
WOMBLE CARLYLE SANDRIDGE & RICE, LLP

150 Fayetteville Street, Suite twenty-one00

PO Box 831

Raleigh, NC 27601

Telephone: 919.755.8173
Facsimile: 919.755.6180

Email: c'ones@wcsr.com
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