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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF ALABAMA

In re Case No. 10-30631-WRS

Chapter 7
ALLEGRO LAW LLC,

Debtor

DANIEL G. HAMM, TRUSTEE, Adv. Pro. No. 11-3007-WRS

Plaintiff

AMERICORP INC., et al,

Defendants

In re Case No. 10-30631-WRS
Chapter 7

ALLEGRO LAW LLC,

Debtor

DANIEL G. HAMM, TRUSTEE, Adv. Pro. No. 11-3015-WRS

Plaintiff

CREDIT EXCHANGE CORPORATION,

et al.,

Defendants

CONSOLIDATED REPORT AND RECOM M END A TION

FROM UNITED STATES BANKRUPTCY JUDGE WILLIAM R. SAWYER

REGARDING APPEALS AND PENDING MOTIONS

This Report and Recommendation addresses three pending motions and three pending

appeals in two related Adversary Proceedings from the Bankruptcy Court to the District Court.
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Because the cases are related and the legal and factual issues overlap, the undersigned will

prepare one consolidated Report and Recommendation.

I. PROPOSED FINDINGS OF FACT

A. Procedural History

On February 22, 2010, Keith A. Nelms filed a voluntary petition in bankruptcy pursuant

to Chapter 7 of the Bankruptcy Code. (10-30430, Doc. 1).' Nelms owned several Limited

Liability Companies, two of which are pertinent here. The first was Allegro Financial Services,

LLC and the other Allegro Law, LLC. Daniel G. Hamm was appointed Trustee in Nelms

Chapter 7 bankruptcy case. (10-30430, Doc. 5). On March 12, 2010, Hamm, acting as Trustee

in Nelms' Chapter 7 case, filed petitions in bankruptcy on behalf of both Allegro Financial and

Allegro Law. (10-30630, Doc. 1 — Allegro Financial); (10-30631, Doc. 1 — Allegro Law).

Prior to the filing of the petitions in bankruptcy, Nelms, Allegro Law, and Allegro

Financial were defendants in a State Court Receivership action brought by the Alabama

Securities Commission for alleged violations of the Alabama Sale of Checks Act and the

Alabama Deceptive Practices Act.' On July 9, 2009, the Autauga County Circuit Court issued a

Temporary Restraining Order and appointed Louis Colley as Receiver of the assets of Allegro

' Parenthetical references are to the referenced item's docket number. Because there are

three bankruptcy cases and two adversary proceedings, all references will be preceded by the

case or adversary proceeding number in which the referenced document may be found.
' The civil action was styled: The State of Alabama and The Alabama Securities

Commission v. Alle ro Law LLC Al le ro Financial Services LLC and Keith Anderson

Nelms, Civil Action No. CV-09-125, in the Circuit Court of Autauga County, Alabama. Copies

of the Temporary Restraining Order and the Final Judgment were filed with the Receiver's
motion. (10-30631, Doc. 8).
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Law and Allegro Financial. A final judgment was entered by the Circuit Court on February 11,

2010, leaving Colley in place as the Receiver.

The Alabama Securities Commission was not the only regulator who took an interest in

Nelms' debt elimination activities. Through the activities of Allegro Law, Nelms was purporting

to provide legal services to as many as 15,000 "clients" who had been signed up through a mass

marketing program. Nelms did not provide the promised services, made misrepresentations to

Allegro Law's clients, and shared confidential information with nonlegal staff. On July 9, 2009,

the Alabama Supreme Court suspended Nelms' law license for three years for his activities in

connection with the &audulent debt elimination scheme.

Colley, as Receiver, was holding $16,000,000 at the time the bankruptcy petitions were

filed. Hamm demanded that Colley turn the money over to him and Colley responded by filing

motions to excuse his compliance pursuant to 11 U.S.C. ) 543(d) in both the Allegro Financial

and Allegro Law cases. (10-30630, Doc. 8); (10-30631, Doc. 8). The Court conducted an

evidentiary hearing on March 29, 2010 and denied the motions by order dated April 2, 2010.

(10-30631, Doc 34). As a result, Colley turned over approximately $16,000,000 in cash.

Hamm has filed two Adversary Proceedings which are relevant here: (1) Hamm v.

AmeriCo I n c . et. al., Adversary Proceeding 11-3007; and (2) Hamm v. Credit Exchan e

Co oration et. al., 11-3015. These Adversary Proceedings appear to be related but have not

yet been consolidated.' Several Defendants have filed three separate motions to compel

arbitration in these two adversary proceedings: (1) 11-3007, Doc. 28 — Motion to Compel

' The Bankruptcy Court held an evidentiary hearing on Hamm's Motion to Compel

production of documents on November 14, 2011, and granted it. (11-3007, Doc. 138).
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Arbitration of AmeriCorp and Seton; (2) 11-3015, Doc. 51 — Motion of "The Achievable, Inc." to

Compel Arbitration; and (3) 11-3007, Doc. 72 — Motion of Timothy McCallan to Compel

Arbitration. All three motions are directed only to the First and Fifth Causes of Action plead in

Hamm's complaints.' After hearing argument &om counsel and considering all of the briefs on

file, the Bankruptcy Court denied all three motions. (11-3007, Doc. 66 — Order Denying

AmeriCorp and Seton's motion to compel arbitration, entered 7/8/2011); (11-3015, Doc.

92 — Order Denying "The Achievable Inc." motion to compel arbitration, entered 7/8/2011); (11 

3007, Doc. 98 — Order Denying Timothy McCallan's motion to compel arbitration, entered

8/19/2011).

The Defendants have filed three notices of appeal from this Court's denial of the motions

to compel arbitration: (1) 11-3007, Doc. 70 — Notice filed by Defendants AmeriCorp and Seton,

on 7/21/2011; (2) 11-3015, Doc. 96 — Notice filed by Defendant "The Achievable, Inc.," on

7/21/2011; and (3) 11-3007, Doc. 104 — Notice filed by Timothy McCallan, on 8/23/2011. All

three notices of appeal were filed within 14 days of entry of the order from which the appeal is

taken; therefore, it appears that all three notices of appeal are timely filed. Hamm has filed

motions to strike all three notices of appeal. (11-3007, Doc. 84 — Hamm's motion to strike appeal

from Order at Doc. 66); (11-3015, Doc. 108 — Hamm's motion to strike appeal from Order at Doc.

92); (11-3007, Doc. 110 — Hamm's motion to strike appeal from Order at Doc. 98).

' The claims in the two complaints in the two adversary proceedings are identical or

nearly so, however, different defendants are named.
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B. Hamm's Underlying Claims

The facts summarized here come from the complaints filed in these two Adversary

Proceedings. On February 15, 2011, Hamm filed the first adversary complaint against

Defendants AmeriCorp, Seton, Inc., and Timothy McCallan. (11-3007, Doc. I). Hamm alleges

that these Defendants "have a long history of masterminding, orchestrating, and facilitating debt

settlement schemes across the United States." He further alleges that they were part of what he

refers to as "Hess-Kennedy," an affiliated group of entities who provide services to consumers

variously described as "debt elimination," "debt management" or "debt settlement." These

services are mass marketed to consumers via television advertisements and through other means,

whereby consumers are promised that they can solve their financial problems. The Florida

Attorney General obtained an injunction against Hess-Kennedy in proceedings in State Court in

Florida on July 18, 2008. As a result of the Florida injunction, Hess-Kennedy needed some

other way and some other place to operate if they wanted to continue in their debt elimination

business. Hamm contends that the Hess-Kennedy scheme was a fraud where consumers were

led to believe that services would be rendered, but in fact few services were actually rendered

and the majority of the money paid in by consumers was taken by perpetrators of the scheme in

the way of fees.

As a result of the injunction entered against Hess-Kennedy in Florida, it is alleged that

Defendant Timothy McCallan targeted Keith Nelms to induce him to serve as a vehicle to

undertake at least some of the business that had been done by Hess-Kennedy in Florida and to

generate new business, thereby perpetuating McCallan's established, fraudulent debt-elimination

scheme. The product of this unholy conspiracy between Nelms, McCallan and others was
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Allegro Law and Allegro Financial. Nelms, Allegro Law, and Allegro Financial are now

Debtors in this Court.

Hamm alleges that Nelms began operating Allegro Law and Allegro Financial in the

spring of 2008, shortly in advance of entry of the Florida injunction, and in anticipation of it.

The business undertaken by Nelms by way of Allegro Law and Allegro Financial was the same

scheme as that undertaken by participants in the Hess-Kennedy scheme in Florida with many of

the same players involved. The common elements appear to be expensive television and

marketing activities; false promises made to consumers regarding their debts; excessive fees;

false statements to both consumers and their institutional creditors, such as Chase Bank; a

bewildering array of entities providing all manner of services — some of which no doubt may have

been legitimate — while others were fraudulent; and many lengthy and dense contracts, of which

the benefits to the consumers appear to be largely illusory.

Nelms is an Alabama lawyer who formerly had offices on Cobbs Ford Road in Prattville,

Alabama. While Nelms was not a bankruptcy specialist he did, on occasion, practice in this

Court and the undersigned had a general knowledge of his practice. It struck this Court as

anomalous that a small-town lawyer with a few associates in a Cobbs Ford Road law office

would, within only a few months, generate a business with more than 10,000 customers, through

which many millions of dollars would flow, all to come crashing down within a year.' Nelms'

activities came to the attention of the Alabama Securities Commission who investigated the

business dealings of Allegro Law and Allegro Financial. The Alabama Securities Commission

' There is, of course, no law against either success or failure in business; however, the

meteoric rise and fall of Nelms' debt management businesses is something outside the
experience of the undersigned.
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brought suit, The State of Alabama and The Alabama Securities Commission v. Alle ro Law

LLC Alle ro Financial Services LLC and Keith Anderson Nelms, Civil Action No. CV-09 

125-F, in the Circuit Court of Autauga County, Alabama. On July 9, 2009, the Autauga County

Circuit Court enjoined Nelms and the Allegro entities from doing further business, seized all of

their assets and installed a Receiver to take charge of the business.' The injunction was made

permanent, by a final judgment on February 11, 2010.

The Circuit Court found that Nelms and his companies had violated the Alabama Sale of

Checks Act, Ala. Code ) 8-7-3, and the Alabama Deceptive Trade Practices Act, Ala. Code ) 8 

19-8. The Circuit Court found that Nelms had falsified an application filed with the Alabama

Securities Commission. In addition, the Circuit Court found that "Allegro Law had, from April

2008 to August 2008, sent Chase [Bank] 2,344 identical form letters on behalf of clients in all

fifty states. Chase asserted in its complaint that these letters were false, unfounded disputes

against Chase." It appears that Nelms would cause the letters to be sent to take the pressure, at

least temporarily, off his customers so that he could accumulate money from them, and rake it

off in the way of fees and charges.

Hamm's complaints both contain five counts, as follows: (1) Turnover of Estate

Property, pursuant to 11 U.S.C. ) 542; (2) Complaint to Avoid Preferences, pursuant to 11

U.S.C. ) 547; (3) Complaint to Avoid Post-Petition Transfer, pursuant to 11 U.S.C. ) 549, 550;

(4) Complaint to Avoid Fraudulent Transfers, pursuant to 11 U.S.C. ) 548; and (5) Action for an

Accounting. Hamm's complaint is far reaching; it asks the Court to look at the substance of the

various business activities, compel an accounting, and make adjustments as appropriate, using

' A copy of the judgment of the Circuit Court may be found in the Court's record. (10 

30631, Doc. 8).
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any number of devices provided by the Bankruptcy Code. The investigation into the affairs of

debtors and their business activities and, where appropriate, properly adjusting the relationships

between debtors; creditors; and others is the core purpose of Bankruptcy Courts.

Not surprisingly, the Defendants view things differently. They contend that they are

unrelated to the Debtors, having only dealt with the Debtors at arms-length by providing services

under contract for which they should be properly paid. Any dispute, the Defendants contend,

arises under their contracts and because the contract with Seton, Inc. contains an arbitration

clause, the dispute, as to the First and Fifth Cause of Action, should be referred for arbitration.

II. PROPOSED CONCLUSIONS OF LAW

A. General Considerations

The undersigned will divide his discussion into three parts: Part A, matters general to

these proceedings; Part B the motions to strike the notices of appeal; and Part C the merits of the

appeals from the orders denying Defendants' motions to compel arbitration. This Report and

Recommendation is submitted at the request of the District Court. By way of a separate order,

any party may object within 14 days of the date of this Report and Recommendation, after which

time this will be forwarded to the District Court for its consideration. The Bankruptcy Court has

stayed proceedings in these two Adversary Proceedings insofar that it will not enter any

dispositive orders regarding the First and Fifth Causes of Action in either Adversary Proceeding

until the District Court has taken action on these appeals. However, the Bankruptcy Court may

act on the remaining claims and will proceed with discovery regarding all counts or causes of

action and on all issues relevant to any proceeding before the Bankruptcy Court.
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B. Plaintiff's Motions to Strike

1. Analysis

Plaintiff seeks to strike the Defendants' Notice of Appeals on the basis that the

Bankruptcy Court's orders denying the motions to compel arbitration are interlocutory orders,

within the meaning of 28 U.S.C. ) 158(a)(3), and therefore are governed by the Federal Rules of

Bankruptcy Procedure for taking an interlocutory appeal. Rule 8001 provides for two methods

of appeal: (a) as a right and (b) with a motion for leave to appeal. Appeals may only be taken as

a right under ) 158(a)(1), final orders, and ) 158(a)(2), interlocutory orders under 11 U.S.C. )

1121(d). See Fed. R. Bankr. P. 8001(a); 28 U.S.C. ) 158(a). All other interlocutory orders are

appealable on leave granted by the District Court pursuant to an appellant's motion for leave to

appeal under Rule 8003. Fed. R. Bankr. P. 8001(b).

The underlying orders involve Motions to Compel Arbitration, governed by the Federal

Arbitration Act 9 U.S.C. )) 1 et seq. ("FAA"). A motion to compel arbitration falls under ) 4 of

the FAA, which allows a United States court to compel arbitration upon a party's motion, if the

dispute is subject to an arbitration agreement. See 9 U.S.C. ) 4. Section 16 of the FAA directly

addresses appeals involving claims arising under the FAA. Specifically, ) 16(a)(1) states, in

part, "[a]n appeal may be taken from — (1) an order — (B) denying a petition under section 4 of

this title to order arbitration to proceed." 9 U.S.C. ) 16(a)(1)(B). The Defendants are appealing

this Court's denial of a ) 4 motion to compel arbitration. Therefore, ) 16(a)(1)(B) governs.

Under ) 16(a)(1)(B), interlocutory orders refusing to compel arbitration are immediately

appealable even if not considered final. See Thomson McKinnon Securities Inc. v. Salter, 873

F.2d 1397, 1399 (11th Cir. 1989) (Refers to ) 15(a)(1)(B), which is the predecessor to )
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16(a)(1)(B), but is worded exactly the same as ) 16(a)(1)(B).); see also Colon v. R.K. Grace &

Co., 358 F.3d 1, 4 (1st Cir. 2003) (Denials of motions to compel under ) 4 of the FAA are

immediately appealable, unlike other interlocutory orders.); In re Mirant Co ., 613 F.3d 584,

588 (5th Cir. 2010) (Court of Appeals had jurisdiction to hear a denial of a motion to compel

even though it was an interlocutory order.). While interlocutory orders normally are not

immediately appealable and require a motion for leave for appeal under Rules 8001 and 8003, )

16(a)(1)(B) of the FAA operates to make denied motions to compel under ) 4 immediately

appealable. The Defendants did not seek leave to appeal and they were not required to do so.

Alternatively, the Notice to Appeal was timely filed with this Court on August 23, 2011,

less than the fourteen day time period under Rule 8002. See Fed. R. Bankr. P. 8002(a). In the

event that a motion for leave to appeal is not filed, Rule 8003(c) allows the appeals court, in this

instance, the District Court, to grant leave to appeal or direct a motion for leave to appeal to be

filed. See In re Laurent, 149 Fed.Appx. 833, 836-37 (11th Cir. 2005) (District court may grant

leave to appeal under Rule 8003(c) when a timely notice to appeal is filed.).

2. Recommendation

The Defendants are entitled to appeal, as a matter of right, the denial of their motions to

compel arbitration without waiting for a final order disposing of all claims, pursuant to the

Federal Arbitration Act ) 16(a)(1)(B). In the alternative, Rule 8003(c) allows the District Court

discretion to grant leave upon a timely filed notice of appeal. For these reasons, the undersigned

recommends that the Plaintiff s Motions to Strike the Notices of Appeal be denied and the

instant appeals be considered on their merits.

10

Case 11-03015 Doc 128 F i led 11/22/1 1 Entered 11/22/1 1 14:48:32 Desc Main
Document Pa ge 10 of 18

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 2:11-cv-01091-MEF Document 1-1 F i led 12/21/1 1 Page 11 of 18

C. The Defendants' Motions to Compel
Arbitration were properly denied

1. General Considerations

The motions to compel arbitration should be denied for three reasons. First, Hamm's

claims are not for redress of a breach of contract and for that reason do not fall within the scope

of matters which are subject to arbitration pursuant to the arbitration contract. Second, the

claims are all equitable proceedings, which are for that reason not subject to arbitration. Third,

the causes of action are all core proceedings and their determination by an arbiter, rather than a

Bankruptcy Judge, would inherently conflict with the policies underlying the Bankruptcy Code

and for that reason are not subject to arbitration. Any of these three reasons is sufficient by itself

to deny the motion to compel arbitration.

2. Trustee's Action Not Within Scope of Arbitration Clause

The Defendants contend that the Trustee's claims raised in these Adversary Proceeding

should be referred to arbitration, citing a contract between Seton Corp. and Allegro Law, dated

March 31, 2008. (11-3007, Doc. 33) (A copy of the contract is attached to an Affidavit

submitted by Timothy McCallan.). The Trustee's Adversary Proceedings do not fall within the

scope of the arbitration clause for two reasons. First, only actions to enforce the contract are

subject to arbitration clause. As the Trustee's action is not one on a contract, the arbitration

clause in not applicable. Second, the relief requested by Trustee is equitable. As equitable

actions are not subject to arbitration under the terms of the contract, arbitration is not appropriate

here. Paragraph 15.7 of the Contract provides as follows:
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All claims or actions for redress of a breach of this Agreement,

except to the extent of any claim or action for equitable relief, shall

be made and heard only through arbitration proceedings in Nassau

County, New York, to be conducted under the auspices and
according to the rules of the Commercial Division of the American

Arbitration Association, with such claim to be heard by a single

attorney arbitrator experienced with the subject matter of this type

of Agreement. The arbitrator's ruling shall be final, shall do no

more than apply the terms of this Agreement as written, and shall
be enforceable in any court of competent jurisdiction. The

arbitrator will determine the allocation of the legal fees associated

with the arbitration. Any claim or action filed in any forum or

tribunal other than the specified Arbitrator, except for a claim or
action filed for equitable relief in New York, shall be dismissed

upon the motion or request of either Party.

This arbitration clause, by its terms, is limited to "all claims or actions for redress of a breach of

the Agreement." As Trustee Hamm's claims are not actions for redress of a breach of the

agreement, the arbitration clause, by its terms, does not apply.

In the alternative, the arbitration clause does not apply for a second reason. The clause

provides "except to the extent of any claim or action for equitable relief." As actions for

turnover and accounting are clearly equitable actions, the arbitration clause does not apply for

this reason as well. See Braunstein v. McCabe, 571 F.3d 108, 122 (1st Cir. 2009) (A turnover

action invokes the court's most basic equitable powers to gather and manage property of the

estate). Thus, the arbitration clause in the contract does not apply, by its very terms, for two

reasons. First, the causes of action here are not ones for breach of contract; and second, the

causes of action are equitable in nature. Either of these considerations alone is fatal to the

Defendant's request for arbitration.

12
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3. These are core proceedings which are not arbitrable

The Eleventh Circuit Court of Appeals addressed the question of whether matters arising

in bankruptcy cases should be sent to arbitration in The Whitin -Turner Contractin Com an v .

Electric Machine Ente r ise Inc. In re Electric Machine Ente r i ses Inc., 479 F.3d 791

(11th Cir. 2007). The Eleventh Circuit prescribed the following test: First, there must be a valid

arbitration agreement. Second, the court must determine whether the proceeding is core or

noncore. Bankruptcy courts generally do not have discretion to decline to enforce arbitration

agreements in noncore proceedings. Third, if the proceeding is core, then the bankruptcy court

should determine whether enforcing the arbitration agreement would inherently conflict with the

underlying purposes of the Bankruptcy Code. Id. at 796. As discussed in Part II(C)(2) above,

the undersigned has determined that the arbitration clause in question here does not apply by its

very terms. For this reason, it is not necessary to reach the question as to whether the

proceedings are core or not. However, the undersigned will, in the alternative, consider the

question of whether the Trustee's causes of action are core and whether arbitration would

inherently conflict with policies underlying the Bankruptcy Code.

Section 157(b)(2), of Title 28 of the United States Code provides that "core proceedings

include, but are not limited to —... (E) orders to turn over property of the estate." Moreover, 11

U.S.C. ) 542(a) provides that "an entity.. . in possession, custody, or control, during the case, or

property that the trustee may use, sell, or lease under section 363 of this title.. . shall deliver to

the trustee, and account for, such property or the value of such property." In addition, 11 U.S.C.

) 542(e) provides that "the court may order an attorney, accountant, or other person that holds

recorded information, including books, documents, records, and papers, relating to the debtor' s

13
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property or financial affairs, to turn over or disclose such recorded information to the trustee."

The First and Fifth Causes of Action are actions for turnover and accounting and are core

proceedings.

Having determined that the First and Fifth Causes of Action are core proceedings, the

undersigned will next determine whether enforcement of the arbitration clause would inherently

conflict with the Bankruptcy Code. The duties of a Chapter 7 Trustee are set out at 11 U.S.C. )

704. In general, the Trustee collects property of the estate, reduces it to cash, is accountable for

all property received, and has the responsibility of investigating the affairs of the debtor. 11

U.S.C. ) 704(a). In the underlying bankruptcy cases, the Debtors operated debt management or

debt elimination businesses. There were more than 10,000 customers and many millions of

dollars flowed through the accounts. The Bankruptcy Court has already charged the Trustee

with the responsibility of determining: (1) how much money was received by the Debtors from

their customers; (2) how much money was taken by Nelms and those in league with him; (3)

how much was paid to creditors of the customers; and (4) how much was paid to providers of

services, such as Defendants AmeriCorp and Seton. Actions for an accounting or to turnover

books, records, and property are central to the Trustee's duties.

The First Circuit held recently that "a turnover action is not an action to recover damages

for the taking of estate property but an action to recover possession of property belonging to the

estate at the time of the filing.. . [citations omitted].. . I t invokes the court's most basic

equitable powers to gather and manage property of the estate." Braunstein, 571 F.3d at 122. If

the Trustee's actions for turnover and accounting here are sent to arbitration, the Trustee would

be unable to perform one of his most important tasks and the underlying bankruptcy case would

14
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languish, all to the detriment of the more than 10,000 creditors, because arbitration would not

provide the Trustee the tools necessary to carry out his duties. Certainly, arbitration would, in

this instance, conflict inherently with the duties imposed upon the Trustee by the Bankruptcy

Court and would diminish the rights of the creditors to seek redress for their losses, another

inherent conflict with the Bankruptcy Code.

Further support for the Bankruptcy Court's ruling may be found in a prior ruling of this

Bankruptcy Court where a motion to compel arbitration was granted. Hi hwa Solutions LLC

v. McKni ht Construction Com an I nc . I n re Hi hwa Solutions LLC, 2009 WL 2611949

(Bankr. M.D. Ala. 2009). Highway Solutions was a debtor in a case under Chapter 7. It was a

contractor, performing work on roads and highways. Highway Solutions claimed that the

general contractor owed it money on a contract. The Debtor brought suit in an eight count

complaint, alleging breach of contract, turnover pursuant to 11 U.S.C. ) 542, and several other

claims.' However, the fact that Debtor plead a count pursuant to ) 542 for turnover did not make

the action one for turnover. The action there was in essence one for breach of contract: the

trustee sought the enforcement of the terms of a contract between the parties the defendant

apparently owed the Debtor a specific, known amount under the contract for services already

performed. As such it was not a core proceeding and therefore, one which should ordinarily be

sent to arbitration upon the request of a party.

In the case at bar, it appears that the contract between Allegro Law and Defendant Seton

is part of the smoke screen used to conceal the true nature of the relationships among the parties.

' Hi hwa Solutions began as a case under Chapter 11. At the time the complaint was

filed, Highway Solution was a debtor in possession and was then competent to bring suit.

Shortly thereafter, the case converted to one under Chapter 7 and the Chapter 7 Trustee took

over the Adversary Proceeding.
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Trustee Hamm is not seeking to enforce the contract but rather he is attempting to learn the true

state of affairs so that he can effect a proper adjustment of the interests among the parties and the

creditors of the estate. Hamm wants to know where the money collected from the consumers by

the Debtors and Defendants went to the consumers; to Allegro Financial, Allegro Law, and

Nelms as fees; or to the Defendants as fees and what, if any of it, is still held by what parties.

This simply cannot be done in the context of the proposed arbitration proceeding, but rather is

best accomplished by way of the Trustee's selected vehicles of accounting, turnover, preference,

and the avoidance of post petition transfers. In the instant proceeding, arbitration of these core

proceedings would inherently conflict with the Bankruptcy Code.

The Defendants contend that Counts I and V of the Trustee's complaint are actually in

the nature of a breach of contract and for that reason should be sent to arbitration, pursuant to the

contract between Seton and Allegro Law. The undersigned is of the view that the Defendants do

not understand the nature of the action that the Trustee has brought against them. In a

Memorandum Decision that the Bankruptcy Court handed down on July 6, 2010, the basic

questions were first asked by the Court:

1. How much money was taken from Allegro clients?

2. How much of that money was taken by Nelms?

3. How much was paid to AmeriCorp, Seton and other third

parties?
4. How much was paid to creditors of the Allegro clients?

(10-30631, Doc. 105, p. 15); 2010 WL 2712256 (Bankr. M.D. Ala.) (Memorandum Decision

dated 7/6/2010). The scope of the accounting sought by the Trustee appears to be broader than

the questions raised by the Court in its July 6, 2010 Memorandum Decision, however, either
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inquiry is considerably broader than merely a breach of contract action against either AmeriCorp

or Seton. While one may not properly bring an action for an accounting where a breach of

contract action would suffice, where, as here, the legal remedy is insufficient, equity jurisdiction

will lie. 1 Am. Jur. 2d., Accounts and Accounting, $ 54. Moreover, actions for turnover are not

to be used to liquidate disputed contract claims. Charter Crude Oil Co. v. Exxon Co. U.S.A. In

Solutions and Charter Com an, this is not an attempt to liquidate a disputed contract claim, but

one to answer the questions above and to recover property transferred post-petition or as a pre 

petition preference. A legal remedy would not suffice in accomplishing this goal, thus equity

jurisdiction lies, and for that reason, arbitration is not appropriate.

III. CONCLUSION

The undersigned recommends that the District Court act as follows:

1. That the District Court deny the Plaintiff s motions to strike appeals as the Defendants

have a right to appeal the denial of the motions to compel arbitration and they have timely

invoked their right to appeal.

2. That the District Court consider the Defendants' appeal on the merits.

3. That the District Court affirm the Bankruptcy Court's denial of the motions to compel

arbitration because the Plaintiff s claims here are not within the scope of the arbitration clause in

the contract.
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4. In the alternative, that the District Court affirm the Bankruptcy Court's denial of

the motions to compel arbitration because the Plaintiff s actions are core proceedings and that

arbitration would inherently conflict with the underlying purposes of the Bankruptcy Code.

Done this 22"' day of November, 2011.

/s/ William R. Sawyer
United States Bankruptcy Judge

c: All parties listed in both adversary proceedings

18

Case 11-03015 Doc 128 F i led 11/22/1 1 Entered 11/22/1 1 14:48:32 Desc Main
Document Pa ge 18 of 18

From Arti
cle at G

etO
utO

fDebt.o
rg


