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SUMMARY      

This bill establishes the Fair Debt Settlement Practices Act which provides requirements and 
prohibitions related to debt settlement services and related payment processing services.  

EXISTING FEDERAL LAW 

1) Provides the Telemarketing Sales Rule, which regulates a broad range of sales activities 

conducted over the telephone and is enforced by the Federal Trade Commission. Relevant 
provisions: 

a) Prohibit for-profit companies that sell debt settlement services over the telephone from 
charging a fee before they actually settle or reduce a consumer's debt. 

b) Require that debt settlement providers disclose specified information to consumers.  

c) Prohibit debt settlement providers from making false or unsubstantiated claims.  

d) Regulate required deposit accounts that hold settlement funds and debt settlement fees.  

2) Does not regulate, pursuant to the Telemarketing Sales Rule, California-based debt 
settlement providers that offer services only to California residents. 

EXISTING STATE LAW 

1) Provides the Check Sellers, Bill Payers, and Proraters Law, administered by the Department 

of Financial Protection and Innovation (DFPI), which requires a prorater to be licensed by 
DFPI. (Financial Code Section 12000 et seq.) 

2) Defines “prorater” as a person who, for compensation, is engaged in the business of receiving 
money and distributing it among creditors in payment of a debtor’s obligations. (Financial 
Code Section 12002.1) 

3) Provides the California Consumer Financial Protection Law (CCFPL), administered by 
DFPI, which includes the following provisions:  

a) Defines “financial product or service” to include a service to assist a consumer with debt 
management or debt settlement, or modifying the terms of any extension of credit. 
(Financial Code Section 90005 (k)(8)(B)) 
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b) Defines “covered person” as a person that engages in offering or providing a consumer 

financial product or service to a resident of this state and affiliates or service providers, as 
specified. (Financial Code Section 90005 (f)) 

c) Authorizes DFPI to require covered persons engaged in the business of offering or 

providing a consumer financial product or service to register with the Department. 
(Financial Code Section 90009 (a)) 

THIS BILL 

1) Establishes the Fair Debt Settlement Practices Act which regulates the activity of persons 
providing debt settlement services and related payment processing services. 

2) Defines “debt settlement services” as any of the following: 

a) Providing advice, or offering to act or acting as an intermediary, including, but not 

limited to, offering debt negotiation, debt reduction, or debt relief services between a 
consumer and one or more of the consumer’s creditors, if the primary purpose of that 
advice or action is to obtain a settlement for less than the full amount of the debt. 

b) Advising, encouraging, assisting, or counseling a consumer to accumulate funds in an 
account for future payment of a reduced amount of debt to one or more of the consumer’s 

creditors. 

3) Defines “payment processing services” as accepting, maintaining, holding, or distributing 
funds, on behalf of a consumer for the purpose of facilitating debt settlement services. 

4) Prohibits a debt settlement provider from engaging in false, deceptive, or misleading acts or 
practices when providing debt settlement services. 

5) Requires a debt settlement provider to provide a disclosure to a consumer at least three days 
prior to execution of a debt settlement contract. The disclosure contains warnings about the 
risks related to debt settlement services, including that there is no guarantee the consumer’s 

debts will be reduced or settled, that the consumer’s credit score may be negatively impacted, 
and other specified disclosures. 

6) Requires that a debt settlement contract include specified information, including a list of 
debts covered by the contract, an estimate of the time it will take to settle all debts, a 
transparent explanation of charges and fees, and contact information of the debt settlement 

provider. 

7) Prohibits a debt settlement contract to be entered into by a consumer who is not already 

allegedly legally responsible for all the debt that will be enrolled in the debt settlement 
services. 

8) Makes a debt settlement contract effective five calendar days after full execution. 

9) Prohibits a debt settlement provider and a payment processor from engaging in unfair, 
abusive, or deceptive acts or practices, which includes but is not limited to the following: 

a) Offering to lend money or credit, or purchase an enrolled debt. 
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b) Offering any compensation to any person for referring any prospective consumer to the 

debt settlement provider. 

c) Accepting any compensation from any person other than the consumer in connection with 
debt settlement services. 

10) Prohibits a debt settlement provider from receiving any upfront fees, as specified. 

11) Requires both a debt settlement provider and a payment processor to provide a monthly 

statement of accounting to consumers with specified information related to the activities of 
the debt settlement provider and the payment processor. 

12) Provides that a consumer may terminate a debt settlement contract at any time without a fee 

or penalty and establishes obligations of a debt settlement provider and payment processor 
related to facilitating the of returning of funds in the settlement account to the consumer. 

13) Exempts the following from the Fair Debt Settlement Practices Act: 

a) Banks and credit unions, as specified.  

b) Any nonprofit organization that does not receive compensation from the consumer for 

providing debt settlement services. 

c) Attorneys or law firms that meet specified criteria, including that they do not charge for 

debt settlement services. 

d) A merchant-owned credit or creditors association, or a member-owned, member-
controlled, or member-directed association whose principal function is that of servicing 

the community as a reporting agency.  

e) The services of a certified public accountant, as specified.  

14) Provides a cause of action against a debt settlement provider for violating any provision of 
this bill. Available remedies include: 

a) Actual damages sustained as a result of the violation. 

b) Statutory damages of between $1,000 and $5,000 per violation. 

c) Injunctive relief. 

d) Any other relief the court deems proper. 

e) Costs and reasonable attorney’s fees, unless the defendant can show that the plaintiff’s 
suit was not brought in good faith. 

15) Exempts debt settlement providers from liability for damages if they show by a 
preponderance of the evidence that a violation was not intentional and resulted from a bona 

fide error, and occurred notwithstanding the maintenance of procedures reasonably adopted 
to avoid error. 
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COMMENTS 

1) PURPOSE 

According to the author: 

With many Californians struggling financially from the COVID-19 pandemic, it 

is important to ensure that consumers who are facing economic challenges are 
protected from predatory practices that may worsen their financial situations. 

Debt settlement companies have been loosely regulated, and current law has not 
reflected the changing practices of this industry, which has made enforcement 
more difficult. AB 1405 will provide oversight and regulation on bad actors in the 

debt settlement industry by updating current law to provide essential guardrails 
and basic consumer protections for Californians in order to prevent vulnerable 

consumers from predatory business practices. 

2) BACKGROUND 

The Federal Trade Commission (FTC) describes debt settlement as an example of debt relief 

services where a company attempts to settle customers’ debts for less than the full balance. 
The FTC provides the following example: 

Company A advertises a program to help people settle their credit card debts for 
less than what they owe. It requires customers to set aside monthly payments as 
savings. Company A waits until there is enough money in the account to make an 

offer to the creditor or debt collector. It negotiates an offer from the creditor or 
debt collector to settle the debt and gets the customer’s approval. The customer 

pays the reduced amount to settle the debt. 

Debt settlement companies often rely on third-party payment processors to monitor and 
facilitate transactions in and out of the consumer’s settlement account. Under these 

relationships, debt settlement companies do not hold or receive a consumer’s funds directly. 
While there may be other reasons that the industry is organized in this manner, it is very 

likely that avoiding regulatory scrutiny is an important reason. If a debt settlement company 
received funds from the consumer, it would likely fall under the definition of a “prorater” and 
be subject to the licensure requirements and fee caps provided by the Check Sellers, Bill 

Payers, and Proraters Law.  

3) RISKS OF DEBT SETTLEMENT SERVICES 

California law does not clearly authorize the state to require licensure of debt settlement 
companies, nor does the law provide requirements and prohibitions specific to these services, 
despite the well-known risks that these companies can pose to consumers. The federal 

Consumer Financial Protection Bureau (CFPB) issued the following warning to consumers 
about debt settlement companies: 

Debt settlement may well leave you deeper in debt than you were when you 
started. Most debt settlement companies will ask you to stop paying your debts in 
order to get creditors to negotiate and to collect the funds required for a 

settlement. This can have a negative effect on your credit score and may result in 
the creditor or debt collector filing a lawsuit while you are collecting settlement 
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funds. And if you stop making payments on a credit card, late fees and interest 

will be added to the debt each month. If you exceed your credit limit, additional 
fees and charges may apply. This can cause your original debt to increase.1  

The CFPB also warns of the following additional risks to consumers:  

• Debt settlement companies often charge expensive fees. 

• Some of your creditors may refuse to work with the company you choose. 

• In many cases, the debt settlement company will be unable to settle all of your debts. 

• If you do business with a debt settlement company, the company may tell you to put 
money in a dedicated bank account, which will be managed by a third party. You may be 

charged fees for using this account. 

• Working with a debt settlement company may lead to a creditor filing a debt collection 

lawsuit against you. 

• Unless the debt settlement company settles all or most of your debts, the built up 
penalties and fees on the unsettled debts may wipe out any savings the debt settlement 

company achieves on the debts it settles. 

While these risks motivate scrutiny of the industry, debt settlement providers argue that they 

provide valuable services to consumers facing financial challenges. The American Fair 
Credit Council, an association representing the debt settlement industry, says that its 
members: 

[W]ork diligently on behalf of financially challenged consumers to negotiate 
reductions of the balances owed on their unsecured debts. Our members negotiate 

affordable repayment plans with their clients' creditors, thereby helping clients 
return to financial independence. In 2020 alone, AFCC member companies helped 
approximately 220,000 Californians settle more than $453 million, saving these 

consumers an estimated $158 million, savings that were recycled into the 
California economy. 

4) THE ROLES OF DFPI AND THE LEGISLATURE 

Opponents of this bill have argued that this legislation “steps in front of” and preempts 
activity that the Department of Financial Protection and Innovation (DFPI) may or may not 

take pursuant to the recently enacted California Consumer Financial Protection Law 
(CCFPL). Last year, the Legislature passed and the Governor signed AB 1864 (Limón, 

Chapter 157, Statutes of 2020) which enacts the CCFPL and provides DFPI with broad 
authority to regulate providers of consumer financial products and services. The 
implementation of the CCFPL remains in its nascent stages with the department focused on 

hiring new staff and soliciting preliminary feedback on potential rulemaking packages 
pursuant to the new law. 

When AB 1864 and the associated budget proposal were debated in the Legislature last year, 
some financial services companies characterized the proposal as a “requisition of power from 
the legislative branch,” and legislators expressed concerns that the regulator would supplant 

                                                 
1
 https://www.consumerfinance.gov/ask-cfpb/what-are-debt-settlementdebt-relief-services-and-should-i-use-them-

en-1457/ 

https://www.consumerfinance.gov/ask-cfpb/what-are-debt-settlementdebt-relief-services-and-should-i-use-them-en-1457/
https://www.consumerfinance.gov/ask-cfpb/what-are-debt-settlementdebt-relief-services-and-should-i-use-them-en-1457/
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the Legislature’s role as a policy-setting body. Somewhat surprisingly, the opponents of this 

bill have asked the Legislature to do exactly that: step aside, and let the regulator decide if 
and how debt settlement services should be regulated.  

To the author’s credit, this bill respects that the CCFPL provides DFPI with the authority to 

require registration of companies, and the bill does not propose a new licensing program for 
debt settlement services. Instead, the bill establishes baseline requirements of debt settlement 

providers that are intended to protect consumers from unfair, deceptive, and abusive acts and 
practices.  

5) HOW THIS BILL WOULD REGULATE DEBT SETTLMENT SERVICES 

Similar to existing laws related to debt collection, student loan servicing, and automobile 
sales finance contracts, this bill establishes in the Civil Code requirements and prohibitions 

related to industry business practices and provides consumers with enforcement remedies if 
they are harmed by a violation of the law. The main provisions of the bill can be grouped in 
the following categories. 

Contract requirements 

 Provide a copy of the contract three days prior to execution, which allows a consumer to 

consult with friends, family, and other trusted parties to ensure the consumer understands 
the contract. 

 Include disclosures warning of the risks of debt settlement contracts. 

 Clearly disclose key terms, including how fees will be calculated and the specific debts 

enrolled in the program. 

 Prohibits co-signors unless the co-signor is already obligated on all of the debts enrolled 

in the program. 

Monthly statements 

 Requires payment processors to provide monthly statements of the amounts deposited 

and withdrawn from the consumer’s settlement account. 

 Requires debt settlement providers to provide monthly statements on the status of settled 

debts and the fees collected by the debt settlement provider from the consumer’s 
settlement account. 

 Provides that both monthly statements shall be provided as physical copies if requested 
by the consumer.  

Unfair, abusive, or deceptive acts 

 Prohibits a debt settlement provider or payment processor to offer to lend money or 

extend credit, or purchase an enrolled debt. 

 Prohibits making a payment for a referral in connection with debt settlement services. 

 Prohibits charging upfront fees and requires that fees be proportional to the actual debts 
settled. The language is modeled after the federal Telemarketing Sales Rule and would 

apply to both interstate and intrastate providers of debt settlement services, regardless of 
whether they engage consumers primarily through the telephone. 
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 Notably, this bill does not propose a fee cap on debt settlement services, an issue of 

historical disagreement between consumer advocates and industry. 

Contract cancellation 

 Provides that a debt settlement contract is cancelable by the consumer at any time without 
any penalty, and that the cancellation is effective immediately if notice is provided by the 

consumer electronically or orally, upon receipt if sent by certified mail, and on the fifth 
day after mailing if sent via non-certified mail. 

 Requires that a debt settlement provider immediately notify the payment processor of the 

consumer’s request to cancel the contract and the payment processor immediately take 
steps to send the consumer their funds remaining in the settlement account. 

 Requires a debt settlement provider to provide a closing accounting statement to the 
consumer along with all communications that the debt settlement provider has received 

from creditors on behalf of the consumer. This provision is important to ensure that the 
consumer has records of communications from creditors in the event that a consumer 
needs to work out disputes with any creditors. 

6) SHOULD DEBT SETTLMENT PROVIDERS BE ABLE TO MAKE OR BROKER 
LOANS? 

Many of the workability issues with this bill have been addressed in recent author’s 
amendments or in committee amendments proposed in Comment #10 below, but an 
important policy question remains for the Committee’s consideration. Recent discussions 

with opponents and sponsors of the bill have focused on whether debt settlement providers 
should be allowed to also make or broker loans. For historical context, the Proraters Law, 

which was enacted in 1957, includes a prohibition on lending, likely motivated by concerns 
around conflicts of interest. The author and sponsor of the bill share those concerns and have 
included a similar prohibition in this bill.  

Permitting a company to provide both debt settlement services and lending or brokering 
activities may place consumers at risk of being steered toward a service that is more 

profitable for the company, but less beneficial and/or more risky for the consumer. Take, for 
example, a consumer who responds to an advertisement from a debt relief company about a 
debt consolidation loan. The consumer has multiple credit lines outstanding with varying 

interest rates and monthly payments, and they would like to pay off all of those lines by 
taking out a consolidation loan with a fixed monthly payment and lower overall financing 

costs. When the consumer engages with the debt relief company, they are convinced to enroll 
in a debt settlement program instead, even if their financial circumstances would have 
qualified them for a consolidation loan. In this example, the consumer is now exposed to the 

risks described in Comment 3) above, including significant damage to their credit score and 
the risk that additional fees and penalties on unsettled credit lines will wipe away any savings 

realized on settled lines. 

Some debt settlement companies serving California consumers are currently engaged in the 
making or brokering of loans. When these companies interact with consumers, they receive 

important personal information about the financial situations of the consumer that can be 
used to determine which service to recommend to the consumer. These companies also know 

about the likely profitability of a consumer taking out a consolidation loan vs. entering into 
debt settlement services vs. first entering into debt settlement and then converting to a loan. 
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With inadequate legal protections in place today, the state is simply hoping that these 

companies will place the interests of consumers over their own business interests in 
recommending products and services. 

If the Committee agrees with the author that debt settlement providers should not be 

permitted to make or broker loans, then no additional amendments to the bill are necessary. 
On the other hand, if the Committee believes that a blanket prohibition is too burdensome on 

industry, the bill may be amended to require that debt settlement providers that also make or 
broker loans shall be held to a fiduciary standard. The establishment of a fiduciary 
relationship between the debt settlement provider and the consumer would partially alleviate 

concerns related to steering and conflicts of interest, but would be more difficult to enforce 
than a straight prohibition. On the other hand, the debt settlement industry may prefer an 

elevated standard related to their obligations to consumers, rather than the full prohibition. 

7) DOUBLE REFERRAL 

This bill is double referred to the Committee on Judiciary, which among other things, will 

evaluate the judicial processes and remedies proposed by the bill.  

8) ARGUMENTS IN SUPPORT 

The California Low-Income Consumers Coalition writes as sponsor of the bill: 

Consumers in California all too frequently fall victim to the unrealistic and 
impossible promises offered in the online, direct mail, and radio advertisements of 

unscrupulous debt settlement companies that target people at their most 
vulnerable. Those who sign up for debt settlement programs frequently discover 

that they were not clearly informed of the full impact the agreement will have 
upon their credit. These consumers look to debt settlement companies for help in 
getting out of debt; instead, they frequently find themselves in more trouble, with 

a damaged credit score and facing lawsuits filed by the very creditors they 
thought they were paying off.  

AB 1405 would update current law to provide essential guardrails for an industry 
too often characterized by promises of relief that actually put already-struggling 
Californians at risk of further financial harm. Millions of Californians have been 

forced by the pandemic to take on large amounts of debt. This bill would help 
prevent them from falling victim to companies that seek to take advantage of their 

economic vulnerability. The bill provides clear guidelines to protect consumers – 
and honest competitors – from companies engaged in harmful business practices.  

9) ARGUMENTS IN OPPOSITION 

The American Fair Credit Council (AFCC), an association representing the debt settlement 
industry, writes in its “oppose unless amended” letter: 

While the industry has always supported robust, consumer-centric regulation of 
debt settlement, AB 1405 would impose a number of burdensome and 
unnecessary requirements that would likely result in increased cost to California 

consumers and limit access to a service that settles approximately half a billion 
dollars for them annually. 
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AFCC identifies the following areas of concern with the bill: 

• The 3-day cooling off period between the time the contract is provided to the 
consumer and the time when the contract can be executed. 

• The 5-day delay from the time of contract execution to the time of its effective date. 

• The provision establishing that a contract is considered cancelled five days after 
notification of cancellation is mailed by the consumer, rather than upon receipt.  

• The prohibition on paying for referrals (e.g., lead generation). 

• The requirement to deliver a monthly accounting statement with transactions dating 
back to the start of the contract.  

10)  AMENDMENTS 

The following amendments address some, but not all, concerns raised by debt settlement 

companies and payment processors.  

a) Delete the provision that delays the effective date of a contract until five days after 
execution, and replace with a prohibition for a debt settlement provider to contact a 

consumer’s creditor until five days after contract execution.  

b) Clarify that the monthly statement provided by the payment processor is limited to 

transactions occurring in the previous month, rather than all transactions since the outset 
of the contract. Make historical records available upon a consumer’s request. 

c) Require a payment processor to be licensed pursuant to the Money Transmission Act or 

expressly exempt from licensure. 

d) Make a contract cancellation effective seven days from the date of mailing, if sent by 

non-certified mail, rather than on the fifth day. 

e) Delete the requirement that a payment processor engage in certain communications with 
a consumer upon notice of contract cancellation, and instead require the payment 

processor to close the account and deliver the balance in the settlement account within 
seven days. 

f) Delete the exemption for the services of a certified public accountant from the bill. 

g) Various technical and clarifying changes.  

LIST OF REGISTERED SUPPORT/OPPOSITION 

Support 

AARP California 
Bet Tzedek 

California Asset Building Coalition 
California Association for Micro Enterprise Opportunity (CAMEO) 
California Association of Collectors, Inc. 

California Low-income Consumer Coalition 



AB 1405 (Wicks)   Page 10 of 10 

 
Consumer Federation of California 

East Bay Community Law Center 
Freefrom 
Hope for All: Helping Others Prosper Economically 

Legal Aid of Marin 
National Consumer Law Center 

New Economics for Women 
OneMain Financial 
Public Counsel 

Public Law Center 
University of California Irvine, Consumer Law Clinic 

Support If Amended 

The Financial Counseling Association of America 

Oppose Unless Amended 

American Fair Credit Council (AFCC) 
CA Black Chamber of Commerce 
Finxera, INC. 

Opposition 

Consumer Debt Relief Initiative 
Resource 
Thurman Legal 

 

 

 

-- END -- 


