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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-60223-CIV-ZLOCH/SNOW

DANIEL J. STERMER, as Receiver for Laura
Hess & Associates, P.A., Hess Kennedy,
Consumer Law Center, Legal Debt Center,
Campos Chartered Law Firm, et al.,

Plaintiff,
vs.

CREDIT EXCHANGE CORPORATION,
a California Corporation, and CREDIT
EXCHANGE, LLC, a California Limited
Liability Company and successor in interest
to Credit Exchange Corporation,

Defendants.

RECEIVER DANIEL J. STERMER'S MEMORANDUM OF LAW
IN SUPPORT OF HIS MOTION TO EXCLUDE THE TESTIMONY AND REPORT OF

DEFENDANTS' EXPERT RICHARD A BRIESCH PH.D.

Plaintiff Receiver Daniel J. Stermer (the "Receiver" ) by and through undersigned

counsel, hereby files this Memorandum of Law in Support of His Motion to Exclude the

Testimony and Report of Defendants' Expert Richard A. Briesch, Ph.D.

INTRODUCTION

The Defendants' propose to introduce the opinions of Dr. Richard. A Briesch on the

alleged value to the consumers of debt settlement services in general and the alleged value

provided in particular to Hess Kennedy clients. Dr. Briesch's opinions are not relevant to the

factual claims at issue. Even if his opinions are relevant, Dr. Briesch is not qualified to testify

about them because the bases for his opinions have not been subjected to peer review and his

analysis is fundamentally flawed due to major gaps in the data upon which he relied.
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ARGUMENT

I. STANDA RD OF REVIEW

As explained by the Eleventh Circuit Court of Appeals, the standard for admitting expert

testimony consists of a three part inquiry. The Court is to consider whether:

(1) The expert is qualified to testify competently regarding the
matters he intends to address;

(2) The methodology by which the expert reaches his conclusions
is sufficiently reliable as determined by the sort o f i nquiry
mandated in Daubert; and

(3) The testimony assists the trier of fact, through the application
of scientific, technical, or specialized expertise, to understand the
evidence or to determine a fact in issue.

Quiet Tech. v. Hurel-Dubois UK Ltd., 326 F.3d 1333, 1340-41 (11th Cir. 2003). As recognized

by the Eleventh Circuit, "the primary purpose of any Daubert inquiry" is to determine "whether

basing testimony upon professional studies or personal experience, [the expert] employs in the

courtroom the same level of intellectual rigor that characterizes the practice of an expert in the

relevant field.'" McClain v. Metabolife Int'l, Inc., 401 F.3d 1233, 1255 (11th Cir. 2005).

The task of evaluating expert testimony is "uniquely entrusted" to the district court,

whose decision will not be overturned absent an abuse of discretion. 8'eller v. United States, No.

09-16378, 2010 WL 1999075, *1 (11th Cir. May 20, 2010). However, the district court's

gatekeeping function is not intended to supplant the adversary system. Quiet Technology DC-8,

Inc. v. Hurel-Dubois UK Ltd., 326 F.3d 1333, 1341 (11th Cir. 2003). The party offering the

testimony bears the burden of proof by a preponderance of the evidence. All ison v. McGhan

Med. Corp., 184 F.3d 1300, 1306 (11th Cir. 1999).
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II. TH K OPINIONS OF DR. BRIESCH ARE NOT RELEVANT TO ANY
MATERIAL FACT AT ISSUE IN THIS CASK

The Parties agree on the material facts: The Credit Exchange (herinafter "TCE")

recruited and enrolled thousands of consumers as clients of the Hess Kennedy law firms by

telephoning consumers who responded to advertisements for debt reduction services. During

the calls, the TCE sales representatives signed the consumers up for legal services to be provided

by the law firms. In exchange for the recruitment of the consumers, TCE was paid by the law

firms for the number of clients who signed a retainer agreement for legal services. The total paid

by the Hess Kennedy law firms to TCE is in excess of $16 million dollars. The Receiver

contends that the recruitment efforts by TCE were illegal under Section 877.02, Fla. Stat., and

the contracts signed by the consumers were thus void ab initio.

The conduct at issue iri this case is the act of recruitment of the consumers. TCE has

admitted that it rendered its services to and for the law firms, not the consumers. See TCE's

Statement of Material Facts ("SMF") [DE 4110] at tttt 1., 5, 13., 15, 18, 20, 23.. TCE also

admitted that it was paid by the Receivership Entities — not by the consumers — for the services

rendered pursuant to the marketing agreements. (SMF at ltd 13, 18, 23, 26, 27). The Receiver

sues herein to recover the payments from the Hess Kennedy law firms to TCE for the services

TCE provided, not for the amounts paid by the consumers to Hess-Kennedy for its services.

As noted in Rollins, Inc. v. Butland, 951 So. 2d 860, 869 (Fla. 2d DCA 2006), when the

service or product is "rendered valueless" as a result of a defect or misconduct, "then the

purchase price is the appropriate measure of actual damages." See also Thomas v. Ratiner, 462

So. 2d 1157 (Fla. 3d DCA 1984) (finding that because the retainer agreement was acquired in

violation of Section 877.02, "[s]aid violation has rendered the retainer agreement void ab
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initio."). Because the services provided by TCE were illegal and the products it provided were

valueless, the purchase price — i.e., the referral fees paid by the firms to TCE — is the

appropriate measure o f damages.

Dr. Briesch opines that debt settlement service providers perform a service that has an

economic value to the consumer of those services. Briesch Report (Exhibit A hereto) at 2. He

opines that the Hess Kennedy law firm "seems to be generating value over time for their clients,

using several measurements." Report at 2. However, the claims in this case as &amed by the

Receiver have nothing to do with the value of the services performed by the Hess Kennedy law

firms to the clients that TCE, or any other advertiser, procured for the firms. The question is

whether TCE provided anything of value to the Hess Kennedy law firms pursuant to the contract

between them, Dr. Briesch did not even review the contracts between the parties. Deposition of

Dr. Briesch, June 18, 2010 (hereinafter "Depo.") at 244:14-19 (Exhibit B hereto). Dr. Briesch

has not opined on any issue related to the value of the services provided by TCE to the Hess

Kennedy entities. Depo. at 242:15-20. As such, Dr. Briesch's Report and potential testimony

are irrelevant to this case.

III. DR. B RIKSCH IS NOT U A L I F IKD TO RENDER THK OPINIONS EXPRESSED
IN HIS REPORT

Dr. Briesch is not qualified to render the opinions expressed in the report. He has never

served as a consulting or testifying expert in any matter in threatened or filed litigation on the

same subject matters on which he rendered his opinions in his Report. Depo. at 92:18-22; 72:1

77: 25. Dr. Briesch has not published any articles concerning the subject matters on. which he

rendered his opinions in his Report. Depo. at 69:1-70:4.

Rather, Dr. Briesch is a marketing expert with an emphasis in the areas of consumer

behavior. Report at 15-19. He took on this engagement at a reduced rate so he could "learn
-4
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more about it." Depo. at 28:20-29:13. Dr. Briesch may be well intentioned, but he is not a

valuation expert, the matters on which he has rendered his opinions.

IV. THE METHO D O L O GY BY WHICH DR. BRIESCH REACHED HIS
CONCLUSIONS IS NOT SCIENTIFICALLY SOUND

By his own admission, Dr. Briesch relied on data that contained substantial gaps. In his

Report, he wrote: "there are clearly data issues associated with the files which tend to hamper

accurate calculation of key value metrics." Report at 2.

When asked to explain what he meant by data issues, Dr. Briesch testified:

Q. Yo u i n d icated in the first sentence of that last paragraph
that: There are clearly data issues associated with the files. Do
you see that?
A . Y es.
Q. Can y ou describe for me what types of data issues you' re
referring to?
A. W el l , this is where we' re talking about mixing of the files.
Well, one, there's mixing of the files. And what I mean by that is
I'd go through the files and find sheets from one person that' s
unrelated to any other people very close to it. Right? And so what
that means is, you know, there's some filing issues with the files
and that you can't — and what it implies is I don't know what' s
missing &om the data.

One of the second problems is part of the redacting. They
would go beyond. So, occasionally, they would redact amounts
&om the file while they' re trying to — you know, they' re trying to
redact, say, a social security number and they just used a big block
pen and end up redacting more.
Q. So mix i ng of o ther files. So y ou' re not sure if there' s
missing data Rom the files
A. Corr ect.
Q. — is one issue? Two is over-redactions?
A. Over - redactions.
Q. Or 
A. I don ' t know how — what to call it. But yeah.
Q. More g enerous than — I don't know what you call it either.
Let's call it over-redactions. Okay?
A. O kay.
Q. Anyt h ing else?
A. The t h ing that I noticed is that there's not — I would call it a
meta, a meta table, essentially a summary sheet that would allow

-5

BERGER S I N G ERMAN B oca Ra to n F o r t L a ud e r d a l e M i a mi T al l ah as s e e
a t t o r n e y s a t l a w



Case 0:09-cv-60223-WJZ Document 135 Entered on FLSD Docket 07/1 2/2010 Page 6 of 11

you to manage the file, right, that summarizes where the debt is
owed, what state is it in, you know, have you gotten any offers.

The — you know, in terms of good business practices, you
would need — you would want to have those things.

Depo. at 161:17-162:8.

Dr. Briesch testified that attempted to deal with the data gaps by "data cleaning." Depo.

at 166:17-23. If he couldn't clean it, he left the inaccurate data in his analysis even though he

knew it was inaccurate data.

Q.: Were t here instances in which you attempted to do data
cleaning, as you termed it, but were unable to because you were
unable to confirm which account was at issue?
A. The r e were some where I was unsure, yes.
Q. And in those instances, did you do any data modification?
A . No.
Q. So yo u left it — the data at what appeared to be potentially
inaccurate data?
A. R ight .

Depo. at 172:25-173:10.

Dr. Briesch found the data to be so inaccurate that he had to make corrections to about

15% of it. Depo. at 144:12-16. He had no "empirical data or statistical analysis to conclude that

the debt figures for the client files are accurate." Depo. at 166:10-13.

Dr.. Briesch did not review any of the files in the possession of TCE. Depo. at 82:21

83:6. He did not review the source material for the data files provided to him by the Receiver.

Depo. at 81:21-82:17. He did not review all of the data provided to him by the Receiver. Depo.

at 115:22-23. He r e l ied on summaries prepared by a contractor (Depo. at 108:5-8), and

summaries prepared for him by his son and the son of a f iend, whom he hired as his research

assistants (Depo. at 77:22-80:13). At the end of his analysis on the issue of contract completion,
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Dr. Briesch found the results so surprising that it "made him question the data." Depo. at 237:

17-20.

Dr. Briesch admits that his written Report contained at least two errors: he failed to use

the word "approximately" when he should have and erroneously gave the impression of certainty

in the numbers. D epo. at 114:12-17; 124:11-16; 221:1-25. In an opinion on statistical

evaluation, such a qualifier is an essential element.

Finally, Dr. Briesch opines on "value" in his Report without ever expressing that his

opinions do not ref lec "net value." In other words, he opines that debt settlement services

provide value to the consumer without analyzing the impact of the fees paid by the consumer,

litigation- expenses, the impact of b~ ptcy p r oceedings, or financial losses attributable to

credit ratings that may be negatively impacted by debt settlements. Depo. at 157:2-160:20;

183:21-185:21.

Q. And y ou -- your testimony today is that you are not opining
and not offering an opinion that Hess Kennedy provided a net
benefit to the consumer in any respect, fair?
A . Fai r .
Q. Okay. Your only testimony is that there was some benefit
offered, not as to whether that benefit was greater or less than the
cost to the consumers, correct?
A. Corre c t.

Depo. at 185:5-13.

It is clear &om his deposition, that Dr. Broesch did not use scientific rigor in evaluating

the data and did not use scientific rigor in reporting his results. His opinions are therefore

inadmissible.
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CONCLUSION

The Report and anticipated testimony of Defendants' expert, Dr. Briesch, fail to meet the

prongs of the test of admissibility set forth in Daubert v. Merrell Dovtt Pharms., Inc., 509 U.S.

579 (1993), as interpreted by the Eleventh Circuit Court of Appeals, and as such must be

excluded Rom the trial of this case. Therefore, the Receiver respectfully requests that the Court

strike and exclude the testimony and report of Dr. Richard A. Briesch, Ph.D.

Dated: July 12, 2010 Respectfully submitted,

By: s/ Melanic Ann Hines
Melanic Ann Hines
Florida Bar No. 0279250
mhines@bergersingerman.corn
Berger Singerman
125 South Gadsden Street, Suite 300
Tallahassee, FL 32301
Telephone: (850) 561-3010
Facsimile: (850) 561-3013

Counsel for Receiver

BURR k FORMAN LLP
Rik Stanford Tozzi
420 North 20th Street
Suite 3400
Birmingham, AL 35203
(205) 458-5152 Telephone
(205) 278-6948 Facsimile
rik.tozzi@burr.corn
Admitted for Limited Appearance

MURPHY 0 McGONIGLE, P.C.
James A. Murphy
Cameron S. Matheson
4870 Sadler Rd.
3rd Floor
Glen Allen, VA 23060
(804) 762-5332 Direct/Fax
james.murphy@murphymcgonigle.corn
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cameron.matheson@ murphymcgonigle. corn
Admitted for Limited Appearance

Attorneysfor Receiver Daniel J. Stermer
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CKRTIFICATK OF SKRVICK

I hereby certify that on July 12, 2010., I electronically filed the foregoing document with

the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being served

this day on all counsel of record or pro se parties identified on the attached Service List in the

manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF

or in some other authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing.

By: s/ Melanic Ann Hines
Melanic Ann Hines

-10
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SERVICE LIST
Stermer v. The Credit Exchange Corporation

United States District Court for the Southern District of Florida
CASE NO. 09-60233-CIV-ZLOCH/SNOW

Rene D. Harrod, Fla. Bar 627666 Rik Stanford Tozzi
BERGER SINGERMAN BURR A FORMAN LLP

350 East Las Olas Blvd., suite 1000 420 North 20th Street
Fort Lauderdale, FL 33301 Suite 3400

(954) 525-9900 Telephone Birmingham, AL 35203
(954) 523-2872 Facsimile (205) 458-5152 Telephone
rharrod@bergersingerman.corn (205) 278-6948 Facsimile
Counsel for Receiver, Daniel J. Stermer rik.tozzi@burr.corn

(via transmission of Notices of Electronic Co-Counsel for Receiver, Daniel J. Stermer

Filing generated by CM/ECF) (via transmission of Notices of Electronic
Filing generated by CM/ECF)

James A. Murphy D. Marcus Braswell, Jr.
Cameron S. Matheson SUGARMAN Sc SUSSKIND, P.A.
MURPHY k McGONIGLE, P.C. 100 Miracle Mile, Suite 300
James A. Murphy Coral Gables, Florida 33134
Cameron S. Matheson Tel.: (305) 529-2801
4870 Sadler Rd. Fax: (305) 447-8115
3rd Floor mbraswell@sugarmansusskind.corn
Glen Allen, VA 23060 Counsel for Defendant,

(804) 762-5332 Direct/Fax The Credit Exchange Corporation
james.murphylmurphymcgonigle.corn (via transmission of Notices of Electronic
cameron.matheson@murphymcgonigle.corn Filing generated by CM/ECF)
Co-counselfor Receiver, Daniel J. Stermer
(via transmission of Notices of Electronic
Filing generated by CM/ECF)

Mark L. Rosenberg, Esq. Julian H. Spirer, Esq.
Law Offices of Mark L. Rosenberg Spirer Law Firm, P.C.
7101 Wisconsin Avenue, Suite 1201 7101 Wisconsin Avenue, Suite 1201
Bethesda, MD 20814 Bethesda, MD 20814

Tel: (301) 654-3300 Tel: (301) 654-3300
MarkLRo@aol.corn jspirer@spirerlaw.corn
Co-Counselfor Defendant, Co-Counsel for Defendant,

The Credit Exchange Corporation The Credit Exchange Corporation
(via transmission of Notices of Electronic (via transmission of Notices of Electronic
Filing generated by CM/ECF) Filing generated by CM/ECF)
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EXPERT REPORT

OF RICHARD A. BRIESCH, PH.D.

In the matter of

DANIEL L STKIRMKR, as Receiver for Laura
Bess dk, Associates, P.A., Hess Kennedy,

Consumer Law Center, Legal Debt Center,
Campos Chartered Law Firm, et al., Plaintiff,

VS..

THK CREDIT EXCHANGE CORPORATION,
Defendant.

CASK XO. 09-CV-60223-Xloch/Snow

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

May 10., 2010
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I, Richard A Briesch, PhD., a tenured professor at Southern Methodist University with the rank
of Associate Professor, have been retained by the client to provide an opinion on two issues.
First,.at a general level, is there evidence that firms in the industry generate significant value for
their clients? Second, at amore specific-level, is there evidence that the focal firm, Hess,
Kennedy k, Associates, generated significant value for their clients.

In regards to the first issue I find that the industry generates tremendous value for their

clients. This finding is based upon the following results:

1) The completion rate for this industry is similar to or better than the completion rates

for the alternative choices for consumers (Consumer Credit Counseling Services and

Bankruptcy).

2) The net consumer benefit from settled debts (defined as the total amount saved on the

debt minus the amount paid to settle the debt and total fees paid to the industry) is

positive and approximately 11% of the original debt amount. When the time value of

money in included in these value calculations, this net benefit 'increases to

approximately.33% of the original debt amount.

3) The limited evidence available &om two firms suggests that at. an aggregate-level, the

consumers who cancel the debt settlement program receive.a net positive benefit. At

an individual-level, more than half of the consumers who cancelled the. program still

had a net positive benefit.

4) The value calculations do not include the value of the financial education provided to

clients, which would have increased the consumer benefit (or welfare) even more.

5) In the first year, approximately 90% of the clients settled at least one debt (out of an

average of 4.8 debts per client).

6) Over time, clients continue paying off their debts.

In regards to the second question of the specific firm, we note that there are clearly data

issues associated with the files which tend to hamper accurate calculation of key value metrics.

That said, the firm seems to be generating value over time for their clients, using several

measurements. First, the percentage of the debt paid off by the clients increases over time,

reach'ing approximately 70% after 34 (4-week) months. Second, while the settlement percentage

of approximately 60% is at the upper end of the industry and above what was used to calculate

the payment plans, it is not significantly above the industry especially considering the data
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issues. Third, all of the consumers who stayed in the program for at least 1.2 months had at least

one debt settled, regardless of whether or not they ultimately cancelled the program. Fourth,

they did not perform well in terms of their low completion rate of 4.3% versus the industry

average of approximately 33%. However, one contributing factor to this number 'is that the

industry average is taken for consumers who have been in the program for at least three years

(and the Federal Trade Commission also asked for this minimum three-year cohort when

evaluating the 'industry), longer than this firm was in business. The net result of this is that the

firm numbers are not really comparable to the industry numbers. Fifth, more than half of the

consumers who did cancel the programreceived refunds averaging more than $950.

Additionally, almost one third of the consumers who completed the program also received

refunds from their trust accounts, averaging more than $500 per refund.

Debt Settlement Industry

In determining that the Debt Settlement Industry generates significant value to their

customers, I used two key criteria. First, how does the success rate of this alternative compare to

other options available to consumers (credit counseling and bankruptcy)? The key finding in this

section is that the success rate for debt settlement is better than that for credit counseling and

similar to bankruptcy, even though bankruptcy has stronger enforcement mechanisms available.

Second, I examine the value generated by debt settlement companies for their clients.

This value has severa1 components, which are examined in turn. First, I compare the total fees

paid to firms (including all clients, not just clients completing the program) versus the amount

consumers saved on the debt which was repaid. These calculations indicate a net positive

consumer benefit of approximately $39 million on $364 million in debt (approximately 11%).

When the time value of money is added, this benefit jumps to $119 million or approximately

33% of the original debt amount. Second, I examine the value provided to clients who cancel the

service and find that at an aggregate-level they receive a net positive benefit. On an individual

bases, there is evidence that 52% of the clients have a net positive benefit (savings on debt versus

fees paid), which does not include the time value of money.. Third, I examine the timing of debt

settlement and the data indicates that approximately 89% of the clients settle at least one debt

within the first year in the program. Additionally, assuming that the client stays with the firm,

they, on average, have paid off approximately 80% of their total debt by the end of the third year.
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Finally., none of these welfare calculations include the value of the financial education provided

to the clients, which research indicates can have a very beneficial effect for consumers.

Therefore, the value to consumers may well be understated.

Completion Rates

Even though completion rates are not a g ood success metric fo r d ebt settlement

companies, it is interesting to compare them to the completion rates of two other consumer

alternatives to debt settlement: Consumer Credit-Counseling Services (CCCS) and Bankruptcy.

A recent report by the National Law Center reports completion rates for CCCS of 26%, with

20% of the consumers leaving for self administration, i.e., do it themselves (Loonin and Plunkett

2003). They go on to state that the high failure rate is influenced by the limited concessions

offered by creditors.

The completion rates for bankruptcy have been estimated to be as high at 33% (Hunt

2005), or to be lower at 20-25% (USOBA 2008). This high failure rate is surprising, on one

hand, given the enforcement tools available to courts and bankruptcy administrators. On the

other.hand, this relatively low success rate emphasizes the fact that consumers entering these

alternatives are financially vulnerable and that even small setbacks can have profound

consequences.

S'imilar to CCCSs, most debt settlement companies do not provide completion rates.

However., when the Federal Trade Commission held hearings this last year, several companies

provided data about completion rates and value generated by their firms. Table 1 summarizes

the completion rates and shows an average completion rate of 31.8% - higher than the

completion rates for CCCSs and similar to, but lower .than the upper estimate for bankruptcy

completion rates. I note that the value reported by TASC is understated as another 9.8% are on

the verge of completing the program having more than 70% of their debts paid off (in three

years) and they report that the dropout rate is statistically insignificant after consumers have been

in the program for at least three years (Housser 2010). Additionally, DMB Financial reported

two different numbers in their testimony, 52% from a sample of consumers in New York, and

40.3% for all customers. We used the smaller of these numbers in both columns as it is a more

conservative estimate. However, when the increased TASC values are used (reported in the
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adjusted completion column), the difference between mean of the completion rates reported by

the companies and the mean for the TASC study are not statistically significant at .a 95%

confidence-level.

Table 1 — Reported Completion rates of Debt Settlement Companies

Completion Adjusted
Company Rate Completion

DMB Financial' 40.3% 40.3%

Freedom Debt Relief 32.1% 32.1%

J Hass Group' 41.0% 41.0%

Orion Processing, LLC" 29.0% 29 0%

Superior Debt Services' 16.9% 16.9%

TASC 24.6% 34.4%

Consumer Recovery Network 39.0%: 39.0

Average .31.8% 33.2%

Value Generated

In a member survey, TASC reports that consumers paid $199 million to settle $364

million in enrolled debt (Housser 2010). The firms collected approximately $126 million in fees,

so the total cost to consumers was $325 million, for a savings of approximately $39 million.

Note that these fees include all fees collected by the companies, not just for completed

consumers. The net of $39 million understates the value generated by debt settlement programs

for two reasons.

First, this net benefit does not include the value of the financial education (budgeting,

learning to save, etc.) provided to the clients. In a recent report NERA suggests that debt

negotiation can have positive effects on consumers' financial situation, w'here it can potentially

increase their credit score by reducing the debt to income ratio, and avoiding bankruptcy and

' From: Guthrie, Matthew (2009), "Comments provided for Federal Trade Commission Public Hearing," in Federal
Trade Commission. Washington, D.C.
From: Linderman, Robert (2009), "Freedom Debt Relief. Re: Telemarketing Sales Rule - Debt Relief

Amendments, R411001," in Federal Trade Commission. Washington D.C.
' From: Hass, Jeff (2009), "Response to FTC Questions," in Federal Trade Commission. Washington D.C.
From: Lepley, Randy (2009), "Respose to FTC Questions," in Federal Trade Commission. Washington DC.

' From: Wilson, John (2009), "Response to FTC Questions," in Federal Trade Commission. Washington, DC.
' From: Housser, Andrew (2010), "Response to FTC Questions," in Federal Trade Commission. Washington, DC.
From: Bovee, Michael (2009), "Response to FTC Questions," in Federal Trade Commission. Washington, DC.
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non-payment entries in their credit histories. This benefit can accrue even though creditors

report that the debt was settled for less than the full balance (National Economic Research

Associates). However, consumers should expect their credit score and access to credit to be

impacted, even if only for a short time. Dash (2009) notes that negotiations with creditors can

lower credit scores by 70 to 130 points. Additionally, there is some evidence that the education

provided to consumers does work by reducing their future chances of filing 'bankruptcy, and that

the delivery channel does not appear to matter (Staten and Barron 2006). That said there are

self-selection questions about financial .education, specifically if the people choosing to go

through the education are more motivated to learn and change their financial behavior than those

consumers who choose not to get the financial education (Clancy and Carroll 2007).

Second, this calculation assumes that the consumers receive an interest free loan for the

three years it takes to pay off the debt. TASC notes that average accreditation rate is 21.9%

(defined as the percent difference in the debt balance at settlement than at the beginning of the

program due to interest and fees), slightly higher, but not statistically different than, than the

18.97% average reported by the six companies who responded to the FTC questions. Therefore,

consumers received up to $80 million more in additional benefits, for a total of $119 million in

benefits over and above the fees they paid. This benefit could also be calculated by assuming

that the consumers pay off the entire debt amount over three years (i.e., they are in the same

position). If they had a 15% interest rate, they would have paid approximately $407 million or

$72 million more than they would have in the debt settlement program including all fees.

Even though the percentage settled appears to be good (roughly 50-60 percent of the

original debt), the distribution of the settlement percentages is important. I reproduce a table

from DMB Financial's testimony which provides their settlement percentages in Table 2

(Guthrie 2009). The category column provides the cents on the dollar (i.e., percentage) of the

settlement versus the final debt amount. This table shows a large variance in the percentages,

although the mean and median are between 40-50% of the final debt amount.
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Table 2 — DMB Distribution of Settlement Percentages
Total Total

Amount of Amo unt of Total Cumulative
Cate o Debt Sett l ement S e ttlements

Accounts Settled for < $.40 $4,418,919 $1 291 186 465 2 5 4P% 25.40%

Accounts Settled for $.40-$.50 $3,810,098 $1,711,307 550 3 0 .10% 55.50%

Accounts Settled for $.50-$.60 $2,957,184 $1,541,252 464 2 5 .40% 80.90%

Accounts Settled for $.60-$.70 $1,289,369 $812,048 1 63 8.9 0 % 89.80%

Accounts Settled for $.70-$,80 $628,382 $461,105 1 10 6,0 0 % 95.80%

Accounts Settled for > $.80 $589,930 $566,669 7 7 4 .2 0 % 1PP PP

Total $13,693,882 $ 6 ,383,567 1829 100.00%

One question always asked is whether or not all of the benefits only go to the consumers

who complete the program. Freedom Debt Relief provided some data to answer this question for

consumers in their three year panel. Consumers who cancelled paid $8.7 million in fees, and

saved $13.5 million in their debts (Linderman 2009). Therefore,.they.had a positive net welfare

of $4.S million. They report that 52% of the clients who terminate after one month have a net

positivebenefit,-i.e., the debt reduction is larger than the fees. Once again, this does not take the

time value of money into account when calculating benefits.

Briesch (2009) provides additional evidence that consumers who cancel still receive

value from debt settlement. Table 3 is reproduced from my testimony and shows that 43% of the

clients who canceled had at least one debt settled by DMB Financial. These accounts were

settled for 5S% of the or'iginal debt (i.e., the consumer saved 42%), and the consumers who

cancelled, on average, had 40% of their debt settled upon cancellation.

Table 3 — Welfare for DMB Financial's Cancelled Accounts
Mean Std Dev

Percent of clients who cancelled 45.7%

Percent of cancelled clients with at least one settled account 43%

Years in program for cancelled clients 1.27 0.70

Percent of total debt settled for cancelled clients 39% 0.24

Settlement percent of original debt for cancelled clients 58% 0.19

The last question related to consumer welfare regards the timing of settling debt. Of the

four companies responding to the FTC question, on average 89.25% of their clients settle at least

one debt in the first year (they also have, on average 4.8 accounts upon entering). Using the

same DMB Financial data, Briesch (2009) reports the percentage of debt repaid over time.
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Specifically, assuming that a client has lasted for a specific iiumber of months, what is the

average percentage of their original debt which has been settled. This figure is reproduced below

and the pattern indicates that consumers are paying off their debts over time. That is, if the

clients stick with the program, they end up, on average, paying off almost 80% of their original

debt by the end of three years.

Figure 1 — Percent of Total Debt Settled Over Time.

80.00%
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40.0096
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Month

All Accounts — N on-Cancelled

Target Firm (Hess, Kennedy k Associates) Analysis

I reviewed the retainer contract by this firm. In my opinion, the key points salient to this

issue are: 1) the firm had limited power of attorney for their clients, 2) they required their clients

to deposit monies into a trust account which was to be used to pay fees and settle debts, 3) the

firm charged 15% of the enrolled debt as a fee, as well as a $20 per month account maintenance

charge, and 4) clients were required to deposit 10% of the fees upon signing the retainer. It

appears that is the firm also estimated that the client would pay $0.40 for each dollar of debt

enrolled. The fees are similar to those companies responding to the FTC survey (average of

14.9%). However, the settlement percentage is much lower than the .52% of original debt

reported by TASC (Housser 2010), and 55% reported by DMB Financial (Guthrie 2009). That is

they estimated that consumers would save more than the industry average through their debt

settlement program.
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I was provided with 10,000 client files from the company. To determine an appropriate

sample size for analysis, three terms are required: 1) confidence level, 2) margin of error, and 3)

standard deviation of%he estimates. I used a confidence level of 95% (which is standard within

the academic literature), and a standard deviation of 20% calculated from Table 1 (the

completion rates). Table 4 provides the required sample sizes for different margins of error,

including a correction for power (reducing the probability of false positives to 10%) of the

Central Limit Theorem which implies a normal distribution.

Table 4 — Implied Sample sizes
Margin of Error

Sample Size 2.5% 5.0% 7.5%

Central Limit Theorem 276 69 31

Corrected for Power 591 148 . 66

Assuming Binomial Distribution 1600 400 178

The numbers in Table 4 are approximately one third the estimated sample size if we

assume a binomial distribution, which makes the worst assumptions about the variance of the

completion rates. Therefore, our sample of 327 accounts falls comfortably within a 5% margin

of error even when corrected for power considerations.

Before discussing the results of the estimation, several points about the data are in order..

First, we took a random sample from the 10,000 files available. Second, in coding these files we

noticed that there are many clients whose papers are intermixed with other clients. This

intermixing was not adjacent files having pages intertwined, but we found settlement sheets for

clients who had no other corresponding sheets within 100 pages. This intermixing (and missing

data) implies that any numbers generated in this analysis are lower bounds for the estimated.

They are lower bounds because they will underestimate the performance of the firm because

good outcomes (e.g., settlements) are randomly missing in the data and are assumed to be

negative outcomes (e.g., no value generated).

Related to the mixing problem, very rarely was any summary data available for a client

file. Specifically, summary data such as listing of all accounts, their status, how this status

changes over time, etc. This meta-data, or some other summary data from an automated system

could have mitigated the bias in the estimations due to the missing data, From the screenshots in
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the files, the firm did have some automation of these processes (as well as check-list for certain

events), but the extent of the automation is impossible to determine from the files.

There are five key analyses I performed on the data. First, I calculated the average

settlement percentage with respect to the original debt and found an average settlement

percentage of 60.3% with a standard deviation of .23.4%. Given 327 accounts where this

percentage can be estimated the 95% confidence interval for their settlement percentage 'is 60.3%

+ 2.6%, well within the range of values reported for the settlement percentages for other debt

settlement companies. As noted previously, this number and confidence interval will be strongly

influenced by missing data. The settlement percentage increases to 64..7% (with a standard

deviation of 24.8%) .for those clients who cancelled the program, indicating that they are still

receiving value from the firm prior to cancelling the program.

Second, I calculated the percentage of the clients who successfully completed the

program by settling all of their debt. The value for this sample was 4.3%. However, this number

must be taken in context, as the FTC asked debt settlement companies to report completion rates

only for consumers who had been in the program for at least 36 months, to ensure that the clients

had the opportunity to complete the 36 month (or longer) programs. This number can be put in

context using the report from the Attorney General of Colorado, where 1.92% of the debt

settlement contracts entered into during 2008 were actually completed (Udis 2009). One would

expect this percentage to increase over time, but accurate estimates of this trend would require

stratified sampling over different time per'iods.

Because the panel was not constrained to be in the program for duration of the debt

settlement program, the percentage of debt paid off by consumers conditional on them being in

the program for a specific number of months is graphed in Figure 2. What we see is continued

improvement over time, as would be expected for a firm delivering value to their clients. Also,

on the far right of the graph, there are not many clients, so much more variability is observed.

10
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Figure 2 — Percentage of Original Debt Paid off over Time.
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Third, the cancellation rate was 39% for the sample (127 of 327 clients cancelled). This

number is much lower than what is reported for the industry, and I suspect that the number is

under-reported because there are a significant number of clients who exhibit a significant period

of time with no activity on their accounts, and this statistic would be strongly influenced by

missing data. Slightly more than half (67 of 127) of the clients received refunds from the firm.

These refunds averaged $964.82 with .a standard deviation of $828.0'1. This large standard

deviation indicates that some consumers receive very large (and others very small) refunds,

where the 95 percent confidence interval for the refunds $964.82 + $201.97 (i.e., 95% of the

refunds are expected to fall within this range). Interestingly, five of the 14 clients who

completed the program also received refunds, with an average refund of $579.12 with a standard

deviation of $710.90.

Fourth, 100% of the clients who stayed in the program for 12 months or more had at least

one debt settled in the first 12 months. This number is higher than the industry average of

89.25% reported above and demonstrates a commitment by the firm to demonstrate value to their

clients.

Finally, the attorneys, on average, took approximately 90 days to send out the power of

attorney notices to the creditors after the initiation of the program. This time interval had a large

variance indicating that some clients had their power of attorney documents sent out very
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creditors for their clients who stayed. in the program for at least one year.

The overall implication of these success measurements is that the Grm was better than

average on multiple measures and. average or skigMy below average on other measures.

Therefore, I conclude that this &m was generating significant value for their cheats,

proportionally similar to the sigoi6cant value generated by the industry.

I ara being compensated by the Credit Exchange for my work on this project at three

different levels. 1) For my staF to perform data entry, they wi11 be compensated N a maximum

rate of $20 per hour. 2) For overseeing the data entry, analyzing the data, and writing the report,

I axn compensated at $350-per hour„ for a maximum of $4,000 per day. And 3) for time spent for

testimony and. depositions, I am compensahx1 at $350 per hour, for a maximum of' $4,000 per

Respectively submitted. to the court on this $0 day of May in the year 2010,

gQ
Richard A. Bn.esch, Pho
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A PPEARAN C E S 1 P ROC E ED IN G S
THE REPORTER: We are on the record.

FOR THE PLAINTIFF:
Ms. Rene D. Harrod

2 3
Would counsel please state their

BERGER SINGERhSW appearances for the record, and then I will swear in the
350 East Las Olas Boulevard witness.
10th Floor
Fort Lauderdale, Horida 33301

4 5 6
MS. HARROD: Certainly.

Tel: (954) 525-9900 Rene Harrod, Berger Singerman, for the
Fax: (954) 954-523-2872 Plaintiff. Also present is the Receiver, Daniel
E-mail:rharrod@bergersingerman.corn

7 8 9
Stermer.

8 9 10 MR. ROSENBERG: Mark L, Rosenberg for the
10 FOR THE DEN T S : ll Defendant,
11 Mr, Mark L. Rosenberg 12 RIC~ A . BR I ESCH, PH.D.,Attorney at Law
12 7101 Wisconsin Avenue 13 having been first duly sworn, testified as follows:

Suite 1201 14 EXAMNATION
13 Bethesda, Maryland 20814-4867 15 BY MS. HARROD:

Tel: (301) 913-0077
14 Fax: (301) 652-0223 16 Q. Good morning, sir.

E-mail: markrosenberg047@gmail.corn 17 A. Good morning.
15 18 Q. Thank you for joining us this beautiful morning
16
17 19 in Dallas. I trust you are feeling well this morning,
18 ALSO PRESENT: 20 able to testify?
19 Mr. Daniel J. Stermer 21 A. Uh-huh. Doing great.
20 2221 Q. You' ve been deposed'before, sir?
22 23 A. Actually, no, I haven' t.
23 24 Q. Then let me go over a couple of the ground
24

2525 rules. Ev~ g th a t we say today will be taken down

Page 3 Page 5

INDEX 1 by the court reporter, which means a couple of things.
PAGE It's importantthat you answer all your questions

Appearances.... 04 2 3
audibly since she cannot take down nods of the heads or
"uh-huh s."

RICHARD A. BRIESCH, PH.D. A. Okay.Examination by Ms. Harrod............. 04
Examination by Mr. Rosenberg....... 248 Q. Thank you. It's also important that you and I

7 8
take turns speaking because the court reporter is going

Signature and Changes..... 255

4 5 6 7 8

to get upset with attorneys when they speak over the
9 Reporter's Certificate........ 257 9 witness and vice versa. Okay?

10 10 A. Okay.
11 11 Q. If at any point in time you need a break, I'm
12 12 happy to take a break so long as there's not a question

EXHIBITS 13 pending. Just let me know, and we' ll go off the record.
13 EXHIBIT NO. DESC RIPTION MARI&D

1414 168 E X PERT REPORT OF RIC~ A. A. Okay.
15B RIESCH, PH.D., DATED MAY 10, 2010 1 6 Q. And last but not least, it's not a marathon

15 16 session, despite some of our prior lustory in this case.
16 17 So if you need a break and you want to take a lunch
17 18 break, whatever else, just let us know. We' ll schedule
18 19 accordingly. Okay?
19 20 A. Okay.
20 21 Q. If at any point you don't understand a question
21 22 I'm asking you, please let me know. I'm happy to
22 2323 clarify. If you don't ask me to clarify, I'm going to

24 24 assume that you understand the question. Fair?
25 25 A. Uh-huh. That's fair. Sorry,
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1 Q. Rule Number 1. 1 Q. And you indicated that the communications that

2 3
Sir, you received a copy of the deposition were included were all e-mail with counsel and the

notice in this case?
2 3

people that created the data. To whom are you referring

4 5 6
A. Yes, I did. in the latter reference?
Q. And the request for documents be provided? A. It's Agular Systems.
A. Yes, I did.

4 5 6
Q. What does that mean?

7 8
Q. And did you bring documents with you this A. It's a company that I hired to enter the data

morning, sir? from the files, &om the client files.
9 A. Yes, I did.

7 8 9
Q. And what did they create when they were

10 Q. The flrst request is for: All documents 10 entering the data?
11 reviewed, examined, or relied upon by you or at your 11 A, Excel files, So, essentially, they created the
12 direction or supervision in connection with your work in 12 original database that I could use to analyze the flles.
13 this action or your opinion. 13 Q. What software or protocols did they use for
14 What documents are those, sir? 14 that? What programs were they using, just Excel?
15 A. I have actually 14 CDS which are the original 15 A. Excel. It was manual entry. We had thought
16 client files. 16 that we could do some electronic entry but — it' s
17 Q. Okay. 17 actually a very hard problem because of — there's no
18 A. Or I think they' re DVDs. 18 standard file format that you can pick off the
19 And then I have two DVDs here, which are 19 documents.
20 the ones &om my computer, where we created the 20 Q. What was your instruction to Agular when you
21 database; the analysis files, big cell files; Word 21 were asking them to create a database for you?
.22 documents. 22 A. I don't quite understand. I mean
23 It also contains — sorry. For the first 23 Q. What did you ask them to do for you?
24 part of my report, we used FTC type of testimony, so it 24 A. Okay. It's a — it — I' ll give a long answer.
25 includes PDFs of all the FTC testimony that we used to 25 And please stop me if I'm not clear on some pieces.

Page 7 Page 9

1 generate statistics. It also includes my prior FTC 1 Really, the point of this — and we had

2 3
testimony as well and all my e-mail with counsel and several conversations — as to what the right way to
with the people that created the data sets.

2 3 create the database was — is that you want to track,

4 5 6 7 8

(Reporter clarification) essentially, the life of a debt. Okay? So the debt is
Q. Thank you. You anticipated my very next created at the fir . And then what are all the

question, which was asking about all communications
4 5 6

transactions associated with the debt?
between you and any party or counsel relating in any And one of the problems in this industry
manner to this lawsuit. Is that reflected in the two

7 8
is that the owner of the debt can change over time.

9 DVDs? 9 Right? But then you also have to take the debt back to
10 A. The orange ones, yes. 10 the person that owns the — that owes the debt,
11 Q. Which are marked Briesch 2, correct 11 essentially. So I asked them to create a database so
12 Briesch 1 and 2? 12 that I can track people with debts over time. So what' s
13 A. Actually, it's Briesch, then Briesch 2. Right. 13 all happened to the debts over time? Are there
14 Q. Were all your communications with counsel or 14 settlements offers? Was it created? Were they
15 anyone else relating to this case via e-mail? 15 canceled?
16 A. I had some phone conversations. 16 Q. Okay. I look forward to seeing that. We will
17 Q. Okay. Any written correspondence? 17 defer the questions on the database until after lunch.
18 A. Well, I mean, I have a contract. But those are 18 We' ll have a chance to go through that.
19 included. I have soft copies, which were the e-mails 19 Sir, are you represented by counsel here
20 for like the contracts, are also included on that. 20 today?
21 Q. So a PDF of the executed agreements are on this 21 A. I don't think so.
22 DVD as well? 22 Q. And I'm sorry. This is normally my first
23 A. Yes. 23 question, and I jumped right over it given the beauty of
24 Q. Okay. 24 the city behind you. Would you please state your full
25 A. They' re attachments to the e-mails. 25 name for the record.
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1 A. Richard A. Briesch. 1 Q. Help me understand the educational nomenclature

2 3
Q. And despite the fact that I tried to put you in of the professorial-ships titles.

California, what's your actual home address?
2 3 A. Okay.

4 5 6 7 8 9

A. 3323 Mockingbird Lane in Dallas. Q. Howdoesitgo?
Q. How long have you lived there, sir? A. Assistant is tenure track, non-tenured.
A. About a year.

4 5 6
Associate is tenured professor. After that is a full

Q. Where were you previously? professor.
A. It's a longer answer. I lived in university 7 8 Generally, tenure, the decision starts at

housing for the past three years before that, although 9 the beginning of your fifth year, and it's done by the
10 my wife and I own a house. She's owned a house for 10 end of your fifth year, It takes effect beginning your
11 18 years down in Austin. She owns a med spa, so we just ll sixth year, I think, I get confused about the exact
12 live in different cities. 12 number of years. You have to excuse me.
13 Q. Okay. 13 Q . Okay. So you were considered for tenure in
14 MS. HARROD: Sometimes my husband is 14 your fifth year at
15 tempted to do that. 15 A. Correct.
16 THE WITNESS: Kind of works for us. 16 Q. — Southern Methodist University?
17 Q. (By Ms. Harrod) And your current business 17 A. I think it's at the end of my fifth year I had
18 address, sir? 18 to give my packet.
19 A . Sorry. I have a P.O. Box. So Cox School of 19 Q. And you were granted tenure?
20 Business, P.O. Box 750333, Dallas, Texas. And at 20 A. Uh-huh.
21 Southern Methodist University. 21 Q. Yes?
22 Q. Okay. 22 A. Yes. Sorry.
23 A. I can give you one, if that helps. 23 Q. And what requirements are there to obtain the
24 Q. Your current employer, sir? 24 stature of full professor?
25 A. Southern Methodist University. 25 A. More provocations

Page 11 Page 13

1 Q . And how long have you been employed by the 1 Q, Okay.

2 3
Southern Methodist University? A. — appropriate teaching levels, appropriate

A, Eight years.
2 3 service levels,

4 5 6 7 8

Q. What's your current position with them? Q. Have you applied for the position of full
A. Associate Professor. professor?
Q. How long have you been an Associate Professor A. Notyet.

with them? Q. Why not?
A. Two years, roughly. A. Generally, they like to see you as Associate

9 Q. What was your position prior to that of

4 5 6 7 8 9

for a certain amount of time.
10 Associate Professor? 10 Q. For how long?
11 A. Assistant Professor. 11 A. Roughly four years. It gives you time to do
12 Q. And how long were you an Assistant Professor? 12 all the services to the university, as well as to the
13 A. Six years, five years, roughly. 13 discipline. And it's very difficult to get the
14 Q. And what was your first position with 14 appropriate service levels quicldy.
15 Southern Methodist University? 15 Q. What does "the appropriate service levels"
16 A. Assistant Professor. 16 mean? What's a service level? I'm sorry. I'm not in
17 Q. So in the eight years that you' ve been at 17 the educational world.
18 Southern Methodist University, you were an Assistant 18 A. Right. The reason I laugh is that it's very
19 Professor for the first six approximately 19 vague. Right? They don't give you clear-cut
20 A. Uh-huh. 20 requirements. It — this is the number of publications
21 Q. — and you' re currently an Associate Professor, 21 you have to have. These are
22 as you have been for the past two years? 22 Q. Sounds like a partnership at my firm.
23 A. Uh-huh. 23 A. Actually, it's exactly the same, And if you
24 Q, Fair? 24 don't get tenure, it's an up-or-out decision. So it' s
25 A. Fair. 25 almost like getting partner. If you don't get partner,
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1 then you have to go. 1 Q. You don't publish a journal out of your

2 3
Q. Not at my arm. We don't have an up-or-out basement, right?

policy. But go ahead.
2 3

A. No.

4 5 6 7 8

MR. ROSENBERG: This is on the record now. Q. Okay.
A. So service for the university includes MS. HARROD: Let's mark this, if we could,

committee membership. And it may be that you do
4 5 6

please, which — I'm just going to use consecutive
department management or business school management-type numbering. Is 168
of positions. It could include service to the MR, ROSENBERG: 168 &om the consecutive

9 community, working with local high schools, working with
7 8 9

numbering &om the other exhibits, yeah.
10 outside organizations. It could be service for the 10 (Exhibit 168 marked)
11 discipline, includes editorship for different journals, 11 THE WITNESS: Okay. I have one.
12 reviewing for the different journals, setting up 12 MS. ~ OD: A n d I'm sure that you have
13 conferences, I mean. So there's a wide variety of 13 many copies of it, but I wanted to at least do the
14 things. 14 formality of marking a copy for the record.
15 And normally what happens, to be honest, 15 Q. (By Ms. Harrod) Sir, if you refer to
16 at Southern Methodist, is that they' ll tell you, you 16 Exhibit 168, what is that, please?
17 know, you' re ready to go up. And you talk to the senior 17 A. I'm sorry?
18 faculty and, you know, am I ready to — and they' ll let 18 Q. Can you identify it for the record, please?
19 you know. 19 A. Oh. It's my export report, which includes my
20 Q. (By Ms. Harrod) Have they told you that you' re 20 vitae in the back.
21 ready to go up? 21 Q. And let's turn to that, if we could, please.
22 A. No. 22 A. Okay.
23 Q. Have you talked to the senior faculty in terms 23 Q. To your CV, which begins, I believe, on
24 of whether you' re ready to go up? 24 page 15. You indicated that your institution ranks
25 A. No. 25 journals by A, B, or C. Can you please walk me through

Page 15 Page 17

1 I know that I don't have — there's a 1 your articles and indicate to me whichrankrngthey

2 3
certain threshold of publications. We grade our .2 would have obtained?
publications as A, B, C and there are minuses or pluses. 3 A. Okay, The ones forthcoming, the first one

4 And there are a certain number of A publications they' d 4 Q. Bytitle,please.

5 6
like you to have. A. The one that's "Neural Network Applications in

Q. Okay. Now you' ve given me a whole new world Consumer Behavior"

7 8
that I got to understand. Okay. Your range of Q. Uh-huh.
publications of is A, B, and C? A. — this is considered an A/A- minus journal.

9 A. Uh-huh.

5 6 7 8 9

Q. Okay.
10 Q. What does that mean? 10 A. The next one, "Nonparametric Discrete Choice
11 A. Just like a letter grade you get for a course. 11 Models," is an A journal. The next one, "How Does
12 How good is the journal that you' re publishing in? 12 Assortment Affect Grocery Store Choice," is an A
13 Q. Okay. 13 journal. The next one, "Treating Zero Brand Sales," is
14 A. So you can think about American Law Review, I 14 an Ajontnal. The "Effects of Prior Usage...fhr
15 guess, is probably one of your A journals, as opposed to 15 Promotion" is an A-/B+. "The 'Nag' Factor" is a B. The

16 Rick's Law Journal that I publish out of my basement. 16 "Semiparametric Estimation" is an A journal. That's an
17 They would consider the difficulty of publishing in one 17 A journal for statistics. The next one is Journal
18 versus the other 18 Retailing, which we — is a A-/B+. The next one, "A
19 Q. Okay. 19 Comparative Analysis of Internal Preference — Reference
20 A. — to be very different. 20 Price Model," sorry, is an A journal. The next one,
21 Q. Just for the record, sarcasm doesn't track 21 Does It Matter", I would say, a B or a B+.
22 transfer well for the written record despite the fact 22 Q. Marketing Letters?
23 A. I 23 A. Marketing Letters.
24 Q. — that we use it all the time, 24 The next one, Marketing Science, "A
25 A. Yeah. 25 High-tech Product Marketing tsic] Shares," an A journal.
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1 The next one, "How Promotions Work," is an A journal. 1 and reference journals and other publications and what I

2 3
Q. I'm sorry. That's published in Marketing think you referred to as nonacademic papers. One of

Science, correct?
2 3

those things was you indicated it was that the former

4 5 6 7 8

A. Yes, are peer-reviewed and the latter are not; is that
Q. Okay. correct?
A. And the next one, the French journal, actually

4 5 6
A. Correct. So

I don't know what it is. I would suspect a B or a B-. Q, What distinguishments are there?
This is a requested paper.

7 8
A. Essentially, they' re not peer-reviewed so

9 Q. Is this a comprehensive listing of all your 9 they' re not intended to go to our journals, which is a
10 published articles? 10 white paper.
11 A, Yes. 11 The working papers are intended to go to a
12 Q. So you have not written anything that's not 12 journal, but they haven't completed the process yet.
13 listed in your curriculum vitae here? 13 Q. Got it.
14 A. Not that I can think of, no. I mean, I' ve 14 A. And so you' ll see, just for reference, if you
15 because I also have the working papers. And then at the 15 look at the first paper on the top of page 17, you see
16 bottom of page 17, I have nonacademic papers. 16 like it's under revision for second. So we had gotten
17 Q. What distinguishes between a working paper and 17 comments back &om the editor and &om other reviewers,
18 what you called a nonacademic paper? 18 and so we' re changing the paper.
19 A. A working paper is something that I have 19 Q. Okay. Thank you.
20 targeted towards — I don't know if you know how our 20 In your publications, the — again, this
21 process works. 21. will portray my complete ignorance of the publication
22 Q. Nothing about it. 22 rules and regimens of the educational world. But I'm
23 A. Okay. We end up writing a paper, and we' ll 23 assuming that the topics of publications are entirely up
24 submit it to a journal. And it gets peer-reviewed by 24 to you?
25 other people in the discipline. Okay? 25 A. Uh-huh.

Page 19 Page 21

1 Q. Stop you there for a second. So all the 1 Q. Yes?

2 3
journal — all the articles submitted to review are A. Yes, absolutely.
peer-reviewed articles?

2 3
Q. Andhow would you describe the topic areas in

4 5 6 7 8 9

A. They' re all peer-reviewed. which you have authored publications in the
Q. And all the "Articles in the Books and peer-reviewed publications?

Proceedings" on pages 16, are those peer-reviewed A. Okay. Well, I did this for my tenure packet.
articles? Okay? There — there's several streams. Broadly, I

A. The "Sales Promotions" that we' re working on,

4 5 6 7 8

research how people make decisions. Right? I model how
yes, is peer-reviewed. The "Promotional Bob" was 9 people make decisions. Okay? And so, essentially, I

10 peer-reviewed. And "Neural Networks" was peer-reviewed. 10 look at what creates value for consumers. So what are
11 The difference between, say, a book, or a 11 the elements that create value for consumers?
12 proceeding, and a journalarticle I would almost argue 12 The second stream of things that I do
13 is the leveL And that's actually kind of how they 13 you' ll see the semiparametric and nonparametric. These
14 grade the journals. What's the level of review? How 14 are metacological contributions, so you can think about
15 hard is it to actually get your papers in? I know I'm 15 it as econometrics, which is what I study or e
16 not being very clear. 16 Q. Econometrics?
17 But — so, for instance, in the paper for 17 A. Yeah. Econometrics is the measurement of
18 the Oxford Book [sicj of Pricing, we had one person as 18 economic models so, essentially, it's applied
19 well as the editor review it. Normally, for the A-level 19 statistics. And so that's why you see two of my
20 journals, you' ll have three people review it, three 20 publications in statistical journals, because there's a
21 different academics review it. And then they will give 21 close marriage between econometrics and statistics.
22 you comments back. And you may get, we want it back, we 22 MR. STERMER: inaudible).
23 hate it, whatever, 23 Q. (By Ms. Harrod) Ah. You defme econometrics
24 Q. Got it. And I apologize. I interrupted you 24 as the measurement of economic models, which I'm sure is "„;
25 when you were explaining the difference between articles 25 accurate, but doesn't mean anything to me, Can you
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1 explain that to me in very layman's language? 1 what it costs me, so price, versus what generates value.

2 3 4 5 6

A. Okay. Well, I study microeconomics, which And the value may be brand. It may be taste. It could
fundamentally is how people make choices. Okay? And so be a variety of things that are creating the value for
what we do is we try to model. And this is for managers the consumer. And so what we' ll try to do is model that
because — so we think about Coke versus Pepsi. And so tradeoff between the different choices.
for Coke, it's very useful for them to knowhow they' re If you think about a store, how far is it

7 8
going to pick one brand versus another. So what are the &om you, how much do you like that store, does it have
things that influence consumers to make a certain

2 3 4 5 6 7 8

your favorite brands. So it gets into assortment. How
9 decision or how they pick one store versus another. And 9 much is it going to cost you? How much are going to buy

10 I have one paper I'm working on, what causes salespeople 10 in that time?
11 to quit. 11 Q. Describe for me, please, your teaching
12 And so it's really we' re looking at what 12 responsibilities at the university.
13 are the factors and can we measure these so that you can 13 A. I teach somewhere — I only teach the graduate
14 manage the firm more effectively, manage your marketing 14 students, the MBAs, and I' ve only taught the graduate
15 more effectively, manage your expenses more effectively. 15 students since coming to SMU. I' ve taught Marketing
16 Because if you understand what generates value for 16 Strategy. I' ve taught essentially Marketing Management.
17 consumers, then you can build better products.and do 17 I teach Analytical Methods for New Products. I teach
18 better things. 18 Managerial Statistics for the MBAs. And I' ve taught
19 Q. Okay. So I asked you what the general themes 19 I'm missing a course or two. But, essentially, a lot of

20 were in the publications and what topics on which you 20 the marketing courses for the graduate students.
21 had written, and you identified first that you have 21 Q. And what's the department in which do you
22 written on how people make decisions, that you' re 22 teach?
23 modeling how people make decisions. Correct? 23 A. Marketing.
24 A. Uh-huh. 24 Q. Have you ever taught in any other departments?
25 Q. Yes? 25 A. Besides SMU or

Page 23 Page 25

1 A. Yes. Sorry. 1 Q. Let's start at SMU.

2 3 4 5 6

Q. And, secondly, the other theme or topic of your A. No. 4

publications is what you identified as econometrics,
2 3

Q, And then you indicated that you' ve only taught
correct? since coming to SMU, Have you taught prior to

A. Correct. A. Oh, yes. I meant since coming to SMU, I' ve
Q. And does that generally define the topics on

4 5 6
taught only at the graduate program.

7 8
which you have written? Q. Okay.

A. Correct. I mean, I can go deeper into the A. I' ve taught at University of Texas-Austin.
9 factors because I worry about pricing andI

7 8 9
I' ve taught at NYU Stern. And I also taught at

10 promotions and 10 Northwestern, Kellogg.
11 Q. But those are 11 Q. Okay. Same question in terms of what
12 A. — but those are 12 courses — or let's start first. In other words, what
13 Q. — subtopics 13 departments?
14 A. Right. 14 A. Marketing always.
15 Q. — in those two general areas. Correct? 15 Q. For both the University of Texas, NYU Stern,
16 A. Correct. 16 and Northwestern?
17 Q. Okay. Now, in the first area in which you 17 A. Yes.
18 defined as how people make decisions, you then reference 18 Q. You always taught within the Marketing
19 within that as an aside meaning what creates value for 19 Department?
20 consumers. Can you explain what you mean, please, by 20 A. Correct.
21 how the topic of how folks make decisions is relevant to 21 Q. Okay.
22 what creates value for consumers? 22 A. I mean, I was invited to go to Brown. I gave a
23 A. Well, as an economist, I believe people pick 23 talk for the Economics Department.
24 what generates the highest value for them. So, you 24 Q, On marketing?
25 know, fundamentally, to try — it's a tradeoffbetween 25 A. Excuse me? I

u
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1 Q. On marketing issues? 1 that — we' ll teach them as well.

2 3
A. Econometrics. Q. Okay. So the four previously-mentioned
Q. And it's fair to say the econometrics is a

2 3
courses, plus Advanced Marketing Management and some

4 5 6
marketing area of study? exec ed teaching?

A. You — yes. We worry about econometrics. I A. Correct,
mean, econometrics is generally in the Economics Q. And that's summarizes your teaching

7 8
Department, so it's one of the disciplines of economics. A. Pretty much.
And marketing borrows &om economics. We worry about

4 5 6 7 8

Q. — experience at SMU?
9 psychology, and so we' ll borrow &om psychology and 9 A. Pretty much.

10 sociology and anthropology. 10 Q. Okay. Your — the courses that you taught at
11 Q. At SMU, your study of econometrics is done 11 the three prior institutions, University of Texas, NYU
12 within the Marketing Department, correct? 12 Stern, and Northwestern, were they similar to the
13 A. Correct. 13 courses you' ve itemized at SMU?
14 Q. Okay. And all of your teaching experience, 14 A. Yes. Although, I' ve done undergraduate
15 that would have been done within the Marketing 15 teaching at NYU and UT-Austin.
16 Department of the institution at which you taught? 16 Q. On the same subject matter as you identified at
17 A. Yes. 17 SMU?
18 Q. You indicated 18 A. Roughly, yes.
19 A. Well, let me clarify that. The statistics 19 Q. Okay.
20 course that I teach technically is offered by the ITOM, 20' A. I mean, I — at Northwestern, I also taught
21 Information Technologies and Operations Management, 21 Marketing Research, how you do surveys and-
22 Department, but 1"m still in the Marketing Department. 22 Q. You indicated in your report that you are being
23 Q. Okay. So students who take your courses are 23 compensated at the rate of $350 an hour; is that
24 the students who are studying, generally, marketing in 24 correct?
25 their graduate studies? 25 A. Yes.

Page 27 Page 29

1 A. Well, the statistics is a required course. .1 Q. Foramaxof4,000aday?

2 3
They have — everyone has to take it, whether doing A. Yes.
finance or operations or marketing or management,

2 3
Q. Is that your usual hourly rate for engagements

4 5 6
Whatever they want to take, they have to take the of this type?
course. A. It's actually a little bit low.

Q. Okay. You identified four courses for us:
4 5 6

Q. What's your usual hourly rate?

7 8
Marketing Strategy, Marketing Management, Analytical A. Normally, I would get somewhere between 5- to
Methods of New Products, and Managerial Statistics? $6,000 a day.

9 A. Correct.
7 8 9

Q. For your services as a consultant, expert
10 Q. Any other courses you recall teaching at SMU? 10 (inaudible)
11 A. Well, there's Advanced Marketing Management. 11 A. For
12 You know, I' ve done what we call exec ed teaching. I 12 Q. — what?
13 didn't include any of the exec ed — executive education 13 A. — for any of the above, for consulting or as
14 teaching. 14 an expert.
15 Q. What does that mean? 15 Q. And why are you — is your rate reduced in this
16 A. There are non-degree programs. So you have 16 matter?
17 students that are coming in to get their master' s 17 A. I find the topic more interesting.
18 degree. Okay? And so I gave you those courses. 18 Q. I would like to chargemore for cases that I
19 But they may come in for certificates. We 19 was interested in.
20 have a graduate marketing certificate, which isn't a 20 A. Well, you know, part — one of the things
21 degree &om the university, but you do get a 21 that's nice about academic — you brought it up
22 certificate. It — so it's in between undergraduate and 22 earlier — is we' re allowed to study what we want to
23 graduate degrees. 23 study, And so when I find a topic that's interesting,
24 Sometimes you have executives come back 24 generally I' ll lower my rates so I can learn more about
25 even after their MBAs to re&esh their skills, and so 25 it, more about the area.
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1 MR. S'IKIMER: Interesting. 1 not speciflcally on the debt management, but it' s

2 3 Q. (By Ms. Harrod) So is it fair to say that this related to it because it's credit card companies and
is a topic area that you were interested in banks, how they' re acting. Might not

4 5 6
A. Uh-huh.

2 3 4
Q. Let's just be clear. The article that you

Q. — had not previously worked in, so you lowered 5 wrote on The New York Times online edition titled "The
your rates so you could learn more about it? 6 Debt Credit [sic] Trap, and [sic] Sound Choice?," that

7 8 9
A. Well, I have worked some in it. I wrote a was not regarding the debt management or debt settlement

paper and testified to the FTC, which are included on
7 8 industry, correct?

here as part of my publications. 9 A. But as it — no. But related
10 Q. Okay, Other than the paper and the FTC 10 Q. I'm sorry. Can you answer the question?
ll testimony, have you worked in the area of debt 11 A. Yes.
12 settlement or debt management previously? 12 Q. Correct?
13 A. No. 13 A. Correct, it's not related.
14 Q. Okay. And just so we' re clear for the record, 14 Q. Okay.
15 can you identify which paper you' re referring to? 15 A. But it is related to should the banks be able
16 A. On page 17, the second one under Other 16 to charge fees, consumer fees.

17 Publications is the FTC, and the third one. is the paper 17 Q. Related to credit cards?
18 for Association for Consumer Choice. 18 A. Right.
19 Q. Meaning the paper titled, "Economic Factors and 19 Q . Okay. And were you engaged or compensated in
20 the Debt Management Industry?" 20 any way for the article in The New York Times online
21 A. And the debt management — yes. 21 edition?
22 Q. And.that paper was written in an engagement in 22 A. No.
23 which you were engaged by whom? 23 Q. No. So it was on your own initiative?
24 A. Association for Consumer Credit Choice. 24 A. They actually called me.
25 Q. Okay. And you were compensated for your work 25 Q. The New York Times did?

Page 31 Page 33

1 in that matter? 1 A. Uh-huh.

2 3
A. For the "Economic Factors," yes. For the FTC, Q. I'm sorry?

no. A. Yes. I'm sorry.

4 5 6 7 8 9

Q. How were you compensated, meaning at an hourly Q. Who called you?
basis or what, for the "Economic Factors" paper? A. I don't know, to be honest. It was one of the

A. It's roughly an hourlybasis. Right? A lot of reporters. I got an e-mail.
times what I' ll do is I' ll just do a flat rate that I Q. How did they hear about you?
estimate the time. And what that allows me to do is a

2 3 4 5 6 7 8

A. Through the "Economic Factors" paper.
little bit more flexibility in studying and spending 9 Q. Okay. So the entirety of your prior work in

10 extra time that I don't feel like I'm wasting the 10 this area, meaning debt management or debt settlement
11 client's money. ll area
12 Q. So in preparing the — and researching the 12 A. Uh-huh.

13 paper "Economic Factors and the Debt Management 13 Q. — prior to your engagement in this matter was
14 Industry," you were compensated on a flat-rate basis? 14 on a compensated basis, the work that you did for the
15 A. Yes. 15 "Economic Factors and Debt Management Industry" paper,

16 Q. What was the flat rate? 16 for which you were compensated $10,000?
17 A. 10,000. 17 A. Yes, Well, and the FTC. That
18 Q. And there was no compensation for your 18 Q. I said for which you were compensated.
19 testimony before the FTC? 19 A. Oh, so — sorry. Okay.
20 A. No. 20 Q. Presumably, someone would not be compensated to
21 And I also have a paper in a related, 21 testify for the FTC, right?
22 which is — if you look for the last one on the bottom 22 A. Right.
23 of page 17, for The New York Times. And that's getting 23 MS. HARROD: Although, I' ll defer to Mark
24 into credit cards essentially charging fees on the debt 24 on that.
25 cards, Is that something they should be doing? So it' s 25 MR. ROSENBERG: No comment.
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1 MS. HARROD: I think there's some rule 1 Q. Are those two discrete subareas of emphasis?

2 3
about that. A. Yes.

Q. (By Ms. Harrod) Okay. Let's — I realize this
2 3

Q. Did you graduate with honors?

4 5 6 7 8 9

was cited in your CV, but for the record, can you please A. Yes.
recite for us your educational background after high Q. You did?
school?

4 5 6
A. Yes.

A. My undergraduate degree is &om Carnegie Mellon Q. It's not listed on your curriculum vitae.
in applied mathematics and computer science. In 19 — I

7 8
A. Sorry.

graduated in 1981. I have a master' s, an MBA, &orn Rice 9 Q. What level of honors did you receive from Rice
10 University, which I received in 1991. And my Ph.D. is 10 University?
11 &om Northwestern, the Kellogg School. And I graduated 11 A. Well, they honored the top 10 percent. I mean,
12 in 1995. 12 I graduated with a 3.95.
13 Q. Turning first to your time at Carnegie Mellon, 13 Q , Good memory. So what level of honors did you
14 if you could, please, you graduated with a degree in 14 receive?
15 applied mathematics, and then it says "computer science" 15 A. I'd have to — I'd have to look at it. It
16 as a parenthetical. Was that a minor? 16 wasn't an academic honor. It was something that the
17 A. At that time. 17 business school gave that they recognized for top
18 Q. Uh-huh. 18 students, which is why it's not there. It's like awards
19 A. That was before PCs. 19 that they gave.
20 Q. Uh-huh. 20 So, you know, I won the award for the best
21 A. The IBM PC didn't come out until 1985. And so 21 business plan, entrepreneurial business plan. I won the
22 the big machine — they didn't even have full-screen 22 award for being in the top, I think, five students in
23 editors. I mean, it was line editors at the time. So 23 the class.-But there wasn't an academic award like
24 they didn't feel that for an undergraduate degree that 24 curn laude that was — that was conferred.
25 they had the appropriate staff, whatever, to give a 25 Q. Okay. So you won awards at Rice, but you did

Page 35 Page 37

1 straight computer science degree. Only at the doctorate 1 not graduate with honors?

2 3
level at that time were they graduating computer A. Iguessnot,no.
science.

2 3
Q. Okay. At Northwestern University — wonderful

4 5 6 7 8 9

Q. Okay.. So they didn't actually have a title school, by the way — your Ph.D. was in the area of
"Computer Science." The title was just "Applied marketing, correct?
Mathematics?" A. Correct. I mean, the Ph.D. is granted by the

A. Yeah. With an emphasis — I mean, my degree university, but it was through the business school.
literally has "Applied Mathematics" with "Computer Q. Right. And help me understand. I'm assuming
Science" in parentheses.

4 5 6 7 8 9

that there are topical emphases or some area
10 Q. So that's how your diploma reads? 10 A. Right.
11 A. Uh-huh. - 11 Q. — of concentrating
12 Q. Yes? 12 A. Uh-huh.
13 A. Yes. 13 Q. — concentration in your Ph.D. work, correct?
14 Q. Interesting. 14 A. Correct.
15 A. Well, because you could focus on actuarial 15 Q. And yours was in marketing?
16 science or computer science or other aspects. 16 A. Correct. Marketing and econometrics.
17 Q. Did you graduate with honors &om Carnegie 17 So it's through the business — it get
18 Mellon? 18 it get back — this gets back to your earlier question.
19 A. No. 19 In marketing, roughly speaking, we have three subareas,
20 Q. Didyoudo a thesis of anytype? 20 so one we call quantitative people, who are
21 A. No. 21 econometricians; one are essentially psychologists and
22 Q. At Rice University, you obtained your MBA. 22 sociologists; and the third one we call strategy. Okay?
23 What was your main theme or subject matter, area of 23 And so for me, I'm a quantitative. We call them
24 emphasis? 24 modelers,
25 A. Marketing and finance. 25 Q. Uh-huh.
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1 A. And so I took a lot of economics classes. I 1 A. Marketing research, yes.

2 3
had econometricians on my committee to make sure that I Q. Same question for your time at Rice University:
did appropriate things.

2 3
Did you do any teaching while obtaining your MBA?

4 5 6 7 8 9

So it was through the business — so it' s A. No.
through the business school because I wanted to work in Q. Do you hold any licenses, certifications, other
a business school.

4 5 6
degrees, or anything else that's not listed on your

Q. As you will find out as we go forward today, I curriculum vitae?
took one economics course in college, and I think I

7 8
A. Professional? No.

failed it or dropped out or something bad. So I don' t 9 Q. Please.
10 understand the particular area. But my question was 10 A, Professional?
11 different. 11 Q. Please.
12 Your Ph.D, was marketing, I asked. And 12 A. No. I have professional memberships in
13 you said, no, it was marketing and econometrics. 13 associations, but those aren't licenses.
14 A. I guess with the subarea of econometrics, 14 Q. My next question. Now, you ask — you made me
15 correct. 15 ask because you qualified your response saying
16 I write it as a marketing Ph.D., but the 16 "professional." Are there any nonprofessional licenses
17 business school cannot grant a Ph.D. The university 17 or certifications that you hold?
18 I'm trying to be as accurate as I can. It's the 18 A. Yes. I was a soccer coach, a soccer referee.
19 university that grants a Ph.D., whether it's &om 19 Q. We' re going to have a lot to discuss. Okay.
20 education or business school or engineering or whatever. 20 A. Let me think. Scuba diving license. So
.21 There's only one Ph.D. And so for the Ph.D., then your 21 recreational licenses
22 emphasis is through the school. 22 Q. Professional associations or other professional
23 Q. Okay. 23 g r oups of any kind?
24 A. Does that make sense? And so my emphasis, yes, 24 A . Ame r ican MarketingAssociation — althoughI
25 was through the business school through marketing. 25 let — just let my membership lapse but I' ve been a

Page 39 Page 41

1 Q. And when you say "the business school," you' re 1 member for many years — is probably the key

2 3
referring to the K ellogg Graduate School of Management? professional.

A. Yes.
2 3

Q, Any others?

4 5 6 7 8

Q. And you identify in your curriculum vitae in A. Uh-huh, not recently, No,
Exhibit 168 that your Doctor of Philosophy is in the Q. Okay. On the American Marketing Association,
area of marketing, correct?

4 5 6
you' ve been a m ember. Have you ever held any position

A. Correct. with the Association?
Q. And so when you indicated previously that it

7 8 A. No.
9 was marketing and econometrics, you mean that the Ph.D. 9 Q. How long were you a member?
10 was in the area of marketing, and econometrics was a 10 A. Okay. So I let it lapse, but essentially since
11 subtopic within that? 11 I got my Ph.D.
12 A. Correct. 12 Q. Have you been an active member, meaning
13 Q. Okay. And I apologize again. Does the 13 involved in the association, attending events,
14 Northwestern University, in granting a Ph.D., are Ph.D.s 14 volunteering, etcetera?
15 granted with or without honors? 15 A. Well, see, now you' re getting back to the
16 A. Actually, I don't know. 16 service. They have conferences that we go to.
17 Q. Yours was not received with any honors 17 Q. Uh-huh.
18 A. Huh-uh, 18 A. And we actually recruit at the American
19 Q. — or granted with any honors, correct? 19 Marketing Association meetings. So generally I attend
20 A. No. Sorry. AndlikeI said, Idon'tknow. No 20 their meeting if not yearly, every other year.
21 one received honors so 21 There's an association we call INFORMS,
22 Q. Okay. Did you do any teaching while you were 22 which is the one that has the Journal for Marketing
23 obtaining your Ph.D. at Northwestern University? 23 Science. American Marketing Association has the Journal
24 A. Yes, I did. 24 of Marketing, Journal of Marketing Research.
25 Q. In the areas which we had discussed previously? 25 So I do reviewing for those organizations.
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1 So you would say that I'm active for the journals, restaurants, and I'm not sure if that's professional or

2 3 giving service for the journals. I'm active for INFORMS not.
doing reviewing for the journals. But I'm not a member Q. Your work at IBM, full-time work Pm assuming,

4 5 6
of their association. I do reviewing for — I did a as a Product Engineer beginning in 1981?
recent review for the Journal of Econometrics, which is A. Uh-huh. Yes. Sorry.

part of the Econometrics Association, but I'm not a

1 2 3 4 5 6

Q. And what were you working on?

7 8
member of the association. So I still do service. A. Store systems. So we were working on the cash

And that's where I'm getting to service
7 8 registers where you walk in and they scan the stuff, all

9 for the discipline as a whole. It doesn't matter what 9 the data communications back to the host computers so
10 organizations we' re a member of, If you' re qualified to 10 that you can maintain your databases.
11 review a paper, they ask you to do that. 11 Q. POS systems?
12 Q. Returningto your curriculum vitae in 12 A. POS systems,
13 Exhibit 168, which lists your prior experience, academic 13 Q. Did your position with IBM change between May
14 and professional, on page 18 14 of 1981 and September of 1984?

15 A. Okay. 15 A. Yes. I was promoted once or twice. I forget.

16 Q. — following your — let's walk through first, 16 Q. Meaning that your entry-level position was
17 if we could, please, your professional experience. 17 something different than Product Engineer?
18 A. Okay. 18 A. Yes. Yes. And I don't — have no idea what

19 Q. And it looks like the time periods for your 19 that entry-level position, to be honest.
20 professional experience overlap for the times after 20 Q. Okay. So your CV lists Product Engineer from
21 Carnegie Mellon; is that correct? 21 May 1981 to September 1984

22 A. Yes, they do. 22 A. I was — I was an engineer for those four
23 Q. Is it fair to say that you were working and 23 years.
.24 obtaining your subsequent degrees in tandem? 24 Q. I'm sorry. My question was: Your CV lists
25 A. Yes. 25 Product Engineer from May 1981 to September of 1984, but

Page 43 Page 45

1 Q. Meaning at the same time? Product Engineer was actually your departing title; is

2 3
A. Yes. 2 3

that fair?
Q. What position did you hold with — well, let me A. As I recall, yes.

4 go back, actually. 4 Q. Meaning the final position you obtained at IBM,

.5 6 7 8

Following your graduation &om Carnegie
Mellon in 1981, did you hold any professional position 5 6 7 8

correct?
A. I think so, yes.

prior to your work with IBM? Q. And prior to that, you had lower positions,
A. I had part-time jobs within the — within the that you were subsequently promoted to Product Engineer,

9 mdustiy, yes. 9 correct?
10 Q. Okay. Like what? 10 A. Like I said, it's a long time. So, yes, I
11 A. Well, I had a part-time job with IBM between my think that's correct
12 junior and senior years. For my senior year, I actually 12 Q. Why did you leave IBM?
13 worked for a company called Three Rivers, which is noted 13 A . Wel l , the company I went to, Micom Systems, I
14 to be the first workstation. 14 a c tually had a development project with them. They
15 I worked for one of the professors in my 15 needed someone to understand development. I wanted to
16 sophomore year where we were doing some work for, 16 get out of Raleigh, North Carolina.
17 essentially, cash registers to send information — back 17 Q. Most people want to get into Raleigh,
18 at the time, cash registers were manual cash registers 18 North Carolina.
19 so this is when — be the electronic cash registers 19 A. It's a great place for families, but I was
20 where you had all the pricing and information in a 20 single.
21 centralized location to minirmze errors at the cash 21 Q. You left IBM voluntarily?
22 registers. 22 A. Yes,
23 Q. Uh-huh. 23 Q. And were your positions back-to-back, meaning
24 A. I was a TA for several courses when I was at 24 you left IBM and went to Micom Systems?
25 Carnegie Mellon. And, of course, I worked in 25 A. Correct,
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1 Q. At Micom Systems, was your position during the 1 I mean, Microsoft talked to me about a

2 3
entirety of October '84 through October '88 that of position at one point.
Product Development Manager? 2 3

Q. Microsoft talked to you about a position,

4 5 6 7 8

A. I was a manager for them for that entire time. meaning you didn't apply to Microsoft, but Microsoft
It's probably my exiting title. came to you?

Q. So you came in at a position different from
4 5 6

A. I mean, it was a headhunter, so I'm not sure.
product development management — pardon me. Q. So a headhunter inside Microsoft called you

You came in at a position different from
7 8

A. No, It was outside.
9 Product Development Manager when you started with Micom 9 Q. So a headhunter called you about a position

10 in 1984? 10 that was open at Microsoft?
11 A. Tobehonest, I don't remember. I went in as a 11 A. Right.
12 first-line manager, and I left as a second-line manager. 12 Q, So you didn't mean that Microsoft talked to you
13 And I don't know what the titles were. I haven' t 13 about a position; you meant a headhunter talked to you
14 thought about the company for a lot of years. 14 about a position?
15 Q. But you remembered your Grade Point Average? 15 A. Well, I went and — up and talked to Microsoft
16 A. But that was after 1988. 16 after that.
17 Q. Where was the 3.85? I thought it was the 17 Q. So the headhunter set up an interview with you
18 Carnegie Mellon? 18 at Microsoft?
19 A. No,no. ThatwasatRice. 19 A. Right.
20 Q. Ah. Beat mebythree years, 1991. Okay. 20 Q. And did — were you offered a position at
21 What were you actually doing at Micom 21 Microsoft?
22 Systems? 22 A. No. No.
23 A. Data communications equipment. For the 23 Q. Okay. So you applied for aposition at
24 Internet, you know how they draw a cloud? We would do a 24 Microsoft but were not offered it?
25 lot of the equipment inside the cloud is the easiest way 25 A. Well, I interviewed for it. I'm not sure I

Page 47 Page 49

1 to describe it. 1 would have taken it. But, yeah, I guess.

2 3
Q. You' re talking about that you would do the Q. You

hardware setup for cloud computing?
2 3

A. So I guess that's applying for it.

4 6
A. Well, I'm actually a — I was a software Q. I would think so because Microsoft definitely

engineer, so I'd write all the microcode. So I wrote in considered you as applying for the position, right?
assembly language and then — so I would do all the

4 5 6
A. Uh-huh. Okay.

7 8
software. At one point, I had hardware engineers Q. Yes?
working for me. But my training is in software. A. Yes.

.9 It's kind of like — if you think about
7 8 9

Q. But you weren't offered the position?
10 Windows is that, you know, it's a fundamental piece of 10 A. No.
11 the system, but is it hardware or software? It kind of 11 Q. What was the position?
12 bridges in between. 12 A. It was in the data communications area.
13 Q. I'm thinking Microsoft might take issue with 13 Q. And when was this?
14 that statement. 14 A. Before 1988.
15 A. No. All the drivers and the lower-level things 15 Q. Okay. While you were at Micom Systems?
16 within Windows is actually — they call it microcode or 16 A. Yes.
17 the drivers. And, generally, for a lot of the drivers, 17 Q. Why did you leave Micom?
18 they have to write it in a lower-level language to make 18 A. They did a leveraged buyout and they spun off.
19 it efficient, and especially at that time. 19 The Vice President asked me to go with him to the part
20 If you think about communications, a 20 that was out in Herndon, Virginia.
21 2400-baud modem was very fast. And so we had to write 21 Q. That's a pretty area.
22 in assembly language just to make sure that we could get 22 A. Yes, it is. We lived out in Leesburg.
23 corinnunications over. People were sharing phone lines 23 Q. Very nice.
24 and — were sharing phone lines. So we had to be very, 24 A, Couldn't afford to live there now.
25 very efficient in what we did. 25 Q. Yeah, very expensive now.
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1 So your transition &om Micom Systems to 1 Q. So you left in July of '89 and commenced your

2 3
Telematics Corporation was immediate, meaning you went MBA studies immediately thereafter?
directly &om one to the other?

2 3 A. August.

4 5 6
A. Absolutely. Q. Yes?
Q. As a result of the LBO of Micom? A. Yes.
A. Correct, Q. Okay. And then while you were obtaining your

7 8
Q. And your position at Telematics Corporation, MBA at Rice, you also worked at Pointserve?

when you began, was it that of Principal Engineer?

4 5 6 7 8

A. No. Essentially, I did consulting work for
9 A. Yes. 9 different companies while I did — so Mcom hired me for I

10 Q, And when you left, it was that of Principal 10 a couple months to come back and help them with certain f
11 Engineer? ll things. So for various organizations.
12 A. Yes. 12 Q. Okay. So after you left sort of your
13 Q. Did your responsibilities change at any point 13 professional working experience at Telematics in July of
14 in time during your — well, a little less than a year 14 '89
15 at Telematrics [sic]? 15 A . You see a ten-year — you see a ten-year break. p
16 A. No. 16 Q. Exactly. Exactly where I'm going. Thank you.
17 Q. And what were you doing? 17 You' re once again anticipating my question.
18 A. They have things — they were called 18 You stopped working in sort of the
19 Tl switches, so essentially the same thing, part of the 19 professional commercial world while you completed your
20 cloud, Internet cloud. 20 studies, correct?
21 Q. Perhaps Tl would be like the line that 21 A. I stopped full-time, but I still did consulting
22 A. Speed. 22 work.
23 Q. — how it worked to come into 23 Q. Okay.
24 A. It's essentially the speed. It's 1.2 megabits. 24 A. I still had income.
25 I mean, we' re much faster today. But at that time, it 25 Q. So walk me through that, please. You leave

Page 51 Page 53

1 was a very fast 1 Telematrics?

2 3
Q. I remember we all wanted Tl lines back then. A. Telematics, right.

So you said you were working on Tl s, which Q. Thank you. I keep trying to throw an "R" in

4 5 6
is meaning you were designing them? there.

A. Well, once again, I'm a software engineer. And then what did you do?
Part of what I did is I came in and fixed some problems. A. My first engagement literally was with Micom

7 8
You know, I have a specialty in data commuriications. So where they hired me — and I forget how much they paid
I fixed some problems they had with communications. I

2 3 4 5 6 7 8

me, to be honest. They needed someone to help them come
9 don't want to get into the details of what that is. But 9 back and fix some problems that they had. And they knew

10 I added some modules to help remote maintenance of the 10 I was going back for my degree and knew that as a
11 machine, just different aspects, I guess. 11 student I could always use extra income.
12 Q. Okay. Why did you leave Telematrics? 12 The summer between, I forget which
13 A. To get an MBA. 13 consulting company I worked with, but I helped them once
14 I essentially worked for a lot of 14 again with data communications. One of my papers — one
15 businesspeople and found out that, you know, I could 15 of my other papers talks about integrating Local Area
16 continue along an engineering path, but there was — it 16 Networks and Wide Area Networks, so that's part of what
17 was very difficult to continue in a management path 17 I was helping companies do at that time.
18 without getting a management degree. And so I decided 18 If you look at the top of — sorry, the
19 to get a management degree. 19 second and third papers at the top of eight — of
20 And they wanted me to move to Florida, 20 page 18, those are actually generated between my first
21 which I didn't particularly want to do. 21 and second year MBA.
22 Q. That's a whole separate discussion. 22 Q. Okay, So give me the big picture for a second
23 But when you left Telematrics, it was not, 23 because you finished Telematics
24 or was it, to go to graduate school for your MBA? 24 A. Right.
25 A. Yes. 25 Q. — in '89, Spend the next two years primarily
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1 getting your MBA 1 A. It's a tenured-track position, correct.

2 3
A. Correct. Q. You were there for two years?
Q. — correct? Through '91. And them &om

2 3
A. Correct.

4 5 6
thereafter, the next four years primarily doing your Q. How did NYU do it in terms of — is there what
Ph.D. studies. Fair? we could call a track call in terms of your tenureship

A. Correct.
4 5 6

at that point in time?

7 8
Q. With a little bit of consulting on the side? A. Oh. There's a third-year review. But
A. Correct.

7 8 that's — the reason I left is we had a two bedroom, one
9 Q. And then when you complete your Ph.D. studies 9 bath apartment with two small children. And I asked

10 in 1995, what occurs between '95 and 1999 when you start 10 them how long it would take me to get another bathroom
11 at Pointserve? 11 or another bedroom, and they said probably five years.
12 A. I worked at Stern, NYC Stern 12 Q. I'm sorry. You asked whom?
13 Q. Uh-huh. 13 A. Well, the building is owned by the school so
14 A. — for several years. And so you see the 14 I — so I asked the Department Chair. And once they
15 academic &om '95 to '97. Then I left New York for a 15 said five years, I decided that I needed to go somewhere
16 variety of reasons and went down to UT-Austin. And what 16 else.
17 you see is a break in UT-Austin &om when I was on 17 Q. Why didn't you just get you a different
18 tenuredtrack AndthenIbecamealecturer. And 18 apartment?
19 that's when I went to Pointserve. I had done consulting 19 A. I'm sorry?
20 work with local VCs, start-up companies, and was offered 20 Q. Why didn't you just get you an apartment?
21 a position. 21 A. Because it's heavily subsidized.
22 Q. Okay. So let's take it one step at a time 22 Q. Oh, okay.
23 then. I'm sorry that — you are obviously much more 23 A. Aud — well, that's a whole long story that
24 familiar with your history. 24 doesn't need to be on the record. But
25 So you &nish your academic experience in 25 Q. The educational world?

Page 55 Page 57

1 1995 in terms of your obtaining your professional 1 A, The educational world.

2 3
degrees. And then &om '95 through approximately '97, Q. So you were — prior to your third-year track
you' re in academic positions in New York, correct?

2 3
call, so to speak, for potential tenure of your

4 5 6 7 8 9

A. Correct, assistant professorship position at NYU
Q. And you' re consulting on the side? A. Well, no. It's a third-year review.
A. Not much consulting when I was at Stern.

4 5 6
The way that it works for us is — well,

Q. Okay. Let's w alk through your academic the schools have different time limits. Chicago has a
experience, if we could, please. In terms of your time

7 8
ten-year, which literally is how tenure comes &om. But

at the Kellogg Graduate School of Management, that was 9 it's more standard for schools to have a six-year clock.
10 teaching while you were obtaining your Ph.D., correct? 10 And your initial contract is for three years, which is
11 A. Correct. 11 renewable for another three years. But there is a
12 Q. And Adjunct Professor was your title during 12 third-year review that you go through. And it's much
13 that time period? 13 less formal. It's an internal review as opposed to an
14 A. Yeah. That's nontenured track. 14 external review.
15 Q. Exactly my next question. Thank you very much. 15 Q. So prior to your third-year review when you
16 A. Sometimes they call them adjuncts; sometimes 16 were an Assistant Professor at the Leonard N. Stern
17 lecturers. 17 School of Business, you left the university and moved to
18 Q. Okay. And then you went &om obtaining your 18 Texas?
19 Ph.D. in '95 to the Leonard N. Stern School of Business, 19 A. Correct.
20 correct? 20 Q. Why Texas?
21 A. Correct. 21 A. My ex-wife lived in Houston. Her family is in
22 Q. At NYU. And you were an Assistant Professor at 22 Houston.
23 that point in time? 23 Q. Okay.
24 A. Correct, 24 A. Anditwas close butnot too close.
25 Q. Which is a tenured-track position, correct? 25 Q. Well said. I'm assuming, of course, that you
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1 left the Leonard N. School of Business voluntarily? 1 A. Right. Because I had a year leave, one-year

2 3
A. Correct. leave. I was still literally on the faculty for that
Q. And you obtained a position at the University

2 3
year.

4 5 6 7 8 9

of Texas at Austin? Q. Okay. So although your CV lists you as an
A. Correct. Assistant Professor from June '97 through June 2000 at
Q. And you connnenced your position there as an

4 5 6
UT-Austin, the last year you were on a year leave?

Assistant Professor? A. Correct.
A. Correct.

7 8
Q. And what did you do between May 2000 and

Q. And that is a tenured-track position? 9 January '01?
10 A. Correct. 10 A. Hung out, trying to make a decision what I
11 Q. And then you transitioned to a Senior Lecturer? 11 wanted to do.
12 A. Right. And that's where you see the break. 12 Q. Okay. Now I'm
13 Q. And that's not a tenured-track position, 13 A. And that's part of where I got — I got
14 correct? 14 divorced and so I just — I had enough money that I
15 A. It's not a tenured-track position. 15 didn't have to rush into a job.
16 Q. So explain to me the year break and why you 16 Q. Okay. And I don't mean to press on the
17 left a tenured track for a nontenured track. 17 personal side. Help me on the professional side
18 A. Year break, I went to Pointserve as a Vice 18 understand the decision because you were on a year leave
19 President. It was a start-up company where essentially 19 on a tenured-track position at UT-Austin through June
20 we had an opportunity — the whole .corn boom. Right? 20 2000. But apparently in May 2000, upon leaving
21 We were all going to become billionaires. And so I 21 Pointserve, rather than returning to a tenured-track
22 left. 22 position at UT-Austin, you took six months off and then
23 And when that didn't work out, I — they 23 went on a nontenured track at the same institution.
24 offered me a job to come back. I wasn't sure I 24 A. Uh-hub. That's what I tried to explain. I had
25 necessarily wanted to be an academic, Academic is 25 a &iend that wanted to move to UT-Austin.

Page 59 Page 61

1 actually a hard life. You get a lot of negative 1 In academics you have a certain number of

2 3
feedback. slots.

MR. STERMER: Yeah.
2 3 Q, Uh-huh.

4 5 6
Q. (By Ms, Harrod) I believe all that. Let me go A. Okay? And so if I had that- if I kept my

back to an earlier statement when you indicated that you slot, he couldn't move. And I didn't know if I really
left UT-Austin while — when you — where you were an wanted to come back, to be honest. And so instead of

7 8
Assistant Professor. Correct? hanging on to it for another year, why not let him have

A. Uh-huh. it.
9 Q. To take a position at Pointserve?

4 5 6 7 8 9

Q. Help me understand "hanging on to it for
10 A. I lookayear leave. AndI couldhave come 10 another year." For what year would that be?
11 back on tenured — well, whatever. I could have come 11 A. I could — I could have taken another year
12 back on tenured track. I wasn't sure if I was going to 12 leave and then come back as a tenured-track professor.
13 come. And one of my fiends had an offer, and he wanted 13 Okay? And so I had that option. Andbecause I didn' t
14 to go to UT and they needed the position, so I gave it 14 know if I really wanted to be an academic and — so part
15 up, to be honest, is what happened. 15 of what I was doing in that time was restarting my
16 Q. What I'm curious about is the dates don't seem 16 research stream, see if I wanted to do research. You
17 to match because your professional resume for Pointserve 17 see a paper in 2001. Well, that's actually — takes a
18 begins in May '99. 18 lot of work to get the papers done. It's not like you
19 A. Okay. 19 write a paper overnight. Right? Because you have to go
20 Q. And you were — when you — at least your CV 20 through the review process. And so I was trying to get
21 lists you as an Assistant Professor at UT-Austin. And 21 geared back up to see if I really wanted to be an
22 your Pointserve experience is listed as ending in May 22 academic again. And that's a lot of what I did.
23 2000 when you' re 23 My youngest son has autism, and I took
24 A. Uh-huh. 24 custody of my two kids, so I just had a lot going on.
25 Q. — still an Assistant Professor at UT-Austin. 25 Q, Sounds like it. Who is the &iend to whom you
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1 gave your tenured-track position? 1 A. I'm sorry?

2 3
A. His name is Raj Shriviastava. Q. The question was for your London presentation.
Q. Oh, you' re going to have to spell that one.

2 3
A. It was for both. Yes.

4 5 6 7 8 9

A. I don't know if I can. First name R-a-j. Q. So London and Brown.
Shriviastava, S-h-r-i-v-i-a-s-t-a-v-a maybe. Did Mr. Dillon and Mr. Fox speak as well?

Q. And did Rash
4 5 6

A. No.
A. Raj,Raj. Q. Who are Mr. Dillon and Mr. Fox?
Q. Rash. R-h-a you said?

7 8 A. Mr. — well, Dr. Dillon and Dr. Fox.
A. R-a-j, Raj. 9 Dr. Dillon is the Senior Associate Dean at

10 (Reporter clarification) 10 a business school, and Dr. Fox is an Assistant Professor
11 Q, I misheard. Did Raj stay on a tenured-track at 11 at a business school. I' ve known him — you see my
12 UT-Austin? 12 first two papers he is also on, so I' ve known him since
13 A. He's a Chaired Professor. He actually stayed 13 '95, a long time.
14 there — longer story. He didn't stay a long time. He 14 Q. (Inaudible). What does the paper "Destination
15 went back to Emory. And let me think. Right now, I 15 Categories" discuss?
16 think he's in Singapore. 16 A. Intuitively? What are the grocery stores in
17 Academics tend to move universities. Our 17 your area?
18 loyalty is more to our discipline than it is to our 18 Q. Publix.
19 university. 19 A. Publix? Okay. Thatdoesn'thelp. Okay. You
20 Q. That's an interesting statement, profound. 20 may
21 How would you define your discipline? 21 Q. But I"m &om Chicago, so let's do the
22 A. Essentially marketing. Although, you know, I 22 . Jewel-Osco bit or
23 was invited to go give a talk out in London and — who 23 A. Oh, Chicago. Okay. You can think about makmg
24 is sponsored by — it's — I think it's the equivalent 24 a decision between going to Jewel, Dominick's, and
25 of the FTC here. So they do a lot of the competition 25 Wal-Mart. And what this is saying is there are certain

Page 63 Page 65

1 committee out in London. And it's one of the Economics 1 categories that are going to drive your choice, that

2 3
Departments, And so, you know, I' ll go and give talks because you need coffee you prefer to go to Jewel's,
to Economics Departments because I'm an econometrician

2 3
say. You know, for us when we have coffee, we like to

4 5 6 7 8 9

as well. go to Sam's Club.
Q. Did you give the speech in London? And so we' re trying to get a measure of
A. Uh-huh. t his, and this is how you start ~ g abo u t
Q. When was that? competition or the stores' compliments or substitutes by
A. I think March of this year.

4 5 6 7 8

are people — if the category is driving the choice, are
Brown was essentially June of last year. 9 they visiting multiple stores on the same day, which

10 Q. And you spoke on what topic at London? 10 means they' re using them in a complimentary manner.
11 A. The paper I have that talks about store choice 11 And it gets back to helping people make
12 because they' re worried about — you have measures for 12 decisions, which actually was my original research.
13 competition and competitive intensity. 13 Or, you know, I want to buy it from a
14 Q. I'm sorry. Can you refer to me which paper 14 deli, so I'm going go to Central Market or Whole Foods.
15 that was? 15 And then identifying those categories.
16 A. If you look at — it's one of my working 16 Q. Okay. I'm assuming your time as Lecturer at
17 papers, "Destination Categories: What Roles Does 17 Hong Kong University was
18 Assortment Play?" So the second paper at the top of 17. 18 A. I t was a summer.
19 Q. The paper that you wrote with Bill Dillon and 19 Q. The summer after which you had departed
20 Ed Fox? 20 UT-Austin?
21 A. Yes. 21 A. Yeah. That's actually — was a quasi
22 Q. And that's the paper that you presented when 22 honeymoon. I had gotten mamed and went to Hong Kong
23 you spoke in London 23 for six weeks, And they gave me money, which was kind
24 A. At Brown, 24 of nice.
25 Q. — in March of this year? 25 Q. Very nice. Why did you leave UT-Austin?
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A. It's a public university, and I prefer smaller 1 that were in the topic area on which your report is
companies. I'm trying to think of a nice way to say based, correct?
this. You know, they don't mind cutting red tape as

2 3 A. Correct.
long as they cut it length-wise. Q. And fair to say that all of them in The New

Q. They don't mind cutting red tape as long as York Times are referring to the credit card behavior and
what?

4 5 6
the bank issues with the credit cards, but none of your

A. They cut it length-wise. other published materials relate to debt management or
At a private university, you have a lot

7 8
debt settlement industry?

more flexibility. I have my own budget, and roughly I 9 A. No, that's not true. Because part of what I'm
10 canspendmybudgethowIseefit. Youhavealot 10 discussing on this is how do you calculate value. And
11 less — you don't have that at a public university. 11 so if you talk about the topic area, that's true, that
12 There's a lot more control. They' re trying to be good 12 they' re not on the topic area of that. But you can
13 s t ewards of the people's money, and I respect that. But 13 think about how do I measure value, how do I measure
14 i t makes life a lot harder for the faculty. And that 14 performance. Then actually most of my papers are in
15 w a s the first time I was at a public university, and I 15 that area.
16 just didn't understand the culture. 16 Q. I appreciate that you have written on the area
17 Q. Well, but you'd been at a public university for 17 of creating value, but that wasn't my question.
18 four years prior, right, before you came back? 18 My question was: Of your published
19 A. UT, uh-huh. 19 materials, the only one which is relating to the debt
20 Q. Yeah. 20 management or debt settlement industry is the "Economic
21 A. And the other reason I left is I have a 21 Factors and Debt Management Industry" that you wrote in
22 tenured-track position at SMU. 22 '09, correct?
23 Q. Okay. Did you have the SMU position when you 23 A. Correct.
24 left UT-Austin? 24 But you asked me what was related to it.
25 A. Yes. 25 And for me as an academic, I believe the methods of

Page 67 Page 69

1 Q. Okay. And you had the break so that you could 1 measuring value are related to it. And that's why I was

2 3
put the Hong Kong University teaching in? trying to be precise in my answer.

A. Correct.
2 3

Q. Well, let- but to be precise, wouldn't you

4 5 6
I mean, that was over the surruner. I mean, also argue as an academic that the methods of. measuring

technically we can go visit and do that. Our contracts the value are relevant, in your mind, to every area of
are only a nine-month contract. I don't know if you

4 5 6
consumer activity?

7 8
know this, how the academics works. A. Absolutely.

So, essentially, you have a nine-month Q. All right. So there's nothing unique about
9 contract, August to May or June, whatever it is. And

7 8 9
debt settlement or debt management when you say that

10 then just like public school teachers, you don't get 10 they' re relevant to the measure — method of measuring
11 paid in the summer, so you' re fiee to go do what you 11 value, correct?
12 want to do. 12 A. That's true.
13 Now, sometimes they give you summer 13 Q. You' re simply saying in a generic way in the
14 support, which is additional money to do research or 14 same way that, you know, statistical analysis is
15 whatever in that summer. But your contract just doesn' t 15 relevant to debt management and debt settlement. It' s
16 pay for the summer. You can choose 12 months' payments 16 relevant to every other area as well, right?
17 but it's still 17 A. Correct.
18 Q. But if you choose 12 months' payments, it' s 18 Q. So in terms of being topical, having the same
19 nine months spread over 12? 19 topical specialty area of application
20 A. It's nine months spread over 12. 20 A. Uh-huh.
21 Q. It doesn't go up any? 21 Q. — you would agree with me that the only
22 A. It doesn't go up, no. 22 paper in which you have written that has the same area
23 Q. In reviewing the publications that you have 23 of application to the debt management and debt
24 listed in the curriculum vitae, you identified one 24 settlement industry is the "Economic Factors" paper?
25 written work and one presentation, the ones to the FTC, 25 A, Correct,
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1 Q. Okay The paper that you wrote that we' re 1 Q. And both either didn't respond or denied

2 3
referring to, the "Economic Factors" paper, was that permission?
submitted to any publication?

2 3
A. Correct. Well, I'm working with DMB. They' re

4 5 6
A. No. getting a better data set. I needed better data for an
Q. Was it ever published? academic publication because there are a lot of holes.
A. Well, by the trade association.

4 5 6
(Reporter clarification)

7 8 9
Q. By the trade association, Association for Q. There are a lot of holes in the DMB data set or

Consumer Credit Choice?
7 8

the Credit Solutions data set or both?
A. Yeah. You can find it online. Yes. 9 A. Both.

10 Q. I'm sorry to be nitpicky here. I'm just trying 10 Q, When you say there's a lot of holes, what are
11 to understand. So the Association for Consumer Credit 11 you referring to? What does that mean?
12 Choice posted it on their Web site? 12 A. Well, one of the things that I need is
13 A. Yes. 13 demographics, so age, race, gender, income to see how
14 Q. Was it ever published in a journal or 14 value is generated by different demographic groups.
15 A. No. 15 For the DMB data, it's related to a
16 Q. — magazine of any type? 16 specific state, and I need a much broader area across
17 A. No. 17 so — and it's only 900 some-odd clients. So I need
18 I' ve asked for permission — in order to 18 essentially a bigger data set.
19 get published in an academic journal, I have to have 19 For the Credit Solutions data set, one of
20 written permission &om the companies to essentially 20 the limitations noted in the paper is that there's no
21 release the data, and they haven't been willing, so I 21 data on the people that canceled, on that they canceled.
22 can' t. 22 So were there offers? Were there settlements for the
23 Q. So the only publication that you have in the 23 people that canceled? And I' ve had some discussions
24 area of debt settlement or debt management as an 24 with them about this. So I need that type of
25 application of your practice is a paper that'.s never 25 information. And, of course, no demographics and

Page 71 Page 73

1 been published other than being posted on the 1 Q, Have you ever previously been retained to

2 3
association's Web site? testify as an expert?

A. Well, it's a white paper. Correct. It's not
2 3 A. No, I' ve worked for — as a consulting expert,

4 5 6
peer-reviewed, but not as a testifying expert.

Q. Again, you' re anticipating my question. Thank Q. How often have you been retained as a
you very much.

4 5 6
consulting expert?

7 8
Have you done any further work on the A. Just once for Barnes & Noble.

white paper, "Economic Factors," since it's submission Q. Barnes 0 Noble?
9 to the Association and the posting of it on the

7 8 9
A. Uh-huh.

10 Association's Web site? 10 Q. Can you describe generally what the topic was
11 A. In the area, yes. I'm actually 11 on which you were retained?
12 Q. On the paper? 12 A. Robinson-Patman violations.
13 A. On the paper — since — no. Because I 13 (Reporter clarification)
14 don't — I don't have permission to use that data, so I 14 A. They were being sued by other booksellers.
15 have to get new data, which I' ve been working on. Yes. 15 Q. Andi'm sorry. I don't know what Robins 8c
16 Q. And to whom did you request pemussion to use 16 Patman means.
17 that data? 17 A. Ant i trust.
18 A. The two companies were DMB Financial — so the 18 MR. ROSENBERG: It's Robinson-Patman.
19 one that I actually have for the FTC that I relate. So 19 THE WITNESS: Robinson-Patman.
20 used their data. And the debt settlement paper, I 20 MS. HARROD: Okay.
21 actually used data &om Credit Solutions, and it's noted 21 Q. (By Ms, Harrod) Were you ever deposed in that
22 in one of the footnotes, which is why I can say that. 22 matter?
23 Q. So you requested permission &om DMB Financial 23 A. No.
24 and Credit Solutions to use the data? 24 Q. Was it an active litigation
25 A. Uh-huh, 25 A. Yes,
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1 Q. — or it was just a consulting engagement? 1 A. Robert Blattberg, B-l-a-t-t-b-e-r-g.

2 3
A. It was an active litigation. I mean, there Q. And what institution is he with?

were lawyers there. I mean, (inaudible) I guess the
2 3 A. Right now, Carnegie.

4 5 6 7 8

lawyers had paid me. Q. When you refer to him as advisor, he was your
But I did a lot of the groundwork, a lot advisor at Carnegie?

of the — it was with my advisor, who was the testifying
4 5 6

A. My Ph.D. thesis advisor. He was a — he was a
expert. Chaired Professor, and a Chaired Professor at Kellogg,

Q. So did you have a separate engagement letter in
7 8 and Chaired Professor at Carnegie.

9 which you were engaged as a consulting expert in that 9 Q . Okay. And so when you were engaged in the
10 matter? 10 Bames & Noble matter, were you contacted by the counsel
11 A. They paid me directly. I mean, it's not that 11 for Barnes & Noble to engage you or were you contacted
12 they paid him and they — I don't — I don't recall if I 12 by — I'm assuming, it's Dr. Blattberg? Dr. Blattberg?
13 had a separate letter, to be honest. I know that they 13 A. He asked me if I'd be interested in it.
14 paid me directly. They didn't pay him. And when 14 Q. So basically Dr. Blattberg introduced you to
15 they — when — I worked for him before in other 15 the engagement?
16 engagements where they paid him and then he pays me, if 16 A. Correct.
17 that makes sense. 17 Q. Okay. And other than your experience on
18 Q. What I"m trying to nail down is that you 18 providing the research for Dr. Blattberg's expert
19 indicated that you were engaged as a consulting expert? 19 testimony in the Barnes & Noble matter, you have never
20 A. Correct. 20 previously been engaged in any fashion as an expert,
21 Q. Which is a term of art in the profession. 21 faii'?

22 A. Uh-huh.. 22 A. Correct.
23 Q. And that your advisor was engaged as a 23 Q. Did you prepare any report or written material
24 testifying expert? 24 in the Bames & Noble matter?
25 A. Correct. 25 A. Yes, several.

Page 75 Page 77

1 Q. Is that accurate so far? 1 Q, Was the written report that you prepared filed

2 3
A. Correct. with the court, do you know?
Q, All right, So you were never disclosed as an

2 3 A. I have no idea.

4 5 6
expert in that case, correct? Q, And you indicated that the dispute was

A. I don't think so. I — like I said, I don' t regarding antitrust violations. What was the topic on
know. All I — all I know is I did a lot of the which you were doing your research?

7 8 9
research for them. I met with the lawyers. A. There are — there were a variety of topics. I

Q. And who were the counsel in that case? mean, part of it was — there are things called
A. I don't know.

4 5 6 7 8 9

displays. If you walk into Barnes & Noble, you' ll see
10 Q. Remember the law firm? 10 displays. You' ll see books on tables. So part of what
11 A. No. 11 it went into is what's the value of a display to a
12 Q. What — who was the opposing party? 12 bookseller in terms of whether you get placed in the
13 A. It was actually part of that six-month area 13 front of the store or the back of the store.
14 where I didn't have a job. 14 Part of what we looked at — you know, we
15 Q. Who was the opposing party? 15 went into what we call marketing channels, so what are
16 A. It was the other booksellers, the smaller — it 16 the flows in the channels. When we talk about flows so
17 was like the association of smaller booksellers. It was 17 information, negotiation, transport. So costs, what' s
18 Barnes & Noble and — I forget the other one that was 18 done by each actor in the channel for the bookseller' s
19 being sued. 19 channel and, you know, how much is each party charging
20 Q. And is it fair to say that you were engaged to 20 and
21 do the research for the expert retention of your 21 Q. Okay. When were you first contacted in regard
22 advisor, meaning you were doing the supporting research 22 to this case?
23 for his expert testimony? 23 A. This is over the six months — that six-month
24 A, Correct. 24 break, so this is part of what I did over that six-month
25 Q. Who was your advisor? 25 break.
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1 Q. I'm sorry. Can you just give me the time 1 Q. — as an undergrad?

2 3 kame? When were you first contacted in regard to this A. Uh-huh.
case meaning

2 3
Q. Is he continuing his educational studies

4 5 6 7 8

A. Oh, this case. A. No.
Q. — this case? Q. — after SM — SBI?
A. I 'm sorry. I thought you meant the other case.

4 5 6
A. No. Ihopehe gets ajob.

This one? I don't know. Maybe December. I'm trying to Q. But he has not yet?
remember. A. No. This is — this is an eight-hour-a-day,

9 Q. December of last year, you think?
7 8 9

five-day-a-week program.
10 A. Uh-huh. Or early this year. It was after the 10 Q. It's a one-month course, correct?
11 FTC. Probably early this year. 11 A. Uh-huh, Correct. Sorry.
12 Q. And who were you contacted by? 12 Q. For what, June of 2010?
13 A. Mr. Rosenberg. 13 A. He started June. He has, I think, one more
14 Q. Did you know Mr. Rosenberg prior to his 14 week.
15 contact 15 Q. Oh, so he's almost done?
16 A. No. 16 A. Almost done.
17 Q. — with you? 17 Q. Wonderful. And then he's going to look for
18 A. No. 18 employment?
19 Q. Do you know how Mr. Rosenberg came to know or 19 A. - Correct.
20 came to be introduced to you? 20 Q. And Tarik Bakir, who is that?
21 A. He said he read my FTC testimony. 21 A. He's a son — he has a finance degree.
22 Q. With whom else have you communicated in 22 Q. He'sason?
23 connection with your work in this case other than 23 A. Son of a kiend, sorry. A finance degree &om
24 Mr. Rosenberg? 24 Texas A&M.
25 A. Agular Systems. 25 And I had some spreadsheets

Page 79 Page 81

1 Q. And I'm sorry if you did this previously. 1 essentially, what I wanted those two to do is to go

2 3
Perhaps I just guessed. How do you spell that? through the FTC testimony — there's probably 400

A. A-g-u-l-a-r. different files — and go through the files. And I gave

4 5 6 7 8 9

Then I had two subcontractors as well who them certain directions in terms of what I wanted them
did some research, pulling down the FTC testimony, to pull out.
whatever. One was my son, an English major.

2 3 5 6

Q. What did you ask them to pull out?
Q. Whosenameis? A. Pull out papers both for and against debt
A. Daniel.

7 8
settlement but papers that had data so that it talked

Q. Daniel Briesch? 9 about, you know, what value, what we charge,
10 A. The other is Tarik Bakir. 10 cancellation rates, you know, different metrics that I
11 Q. Can you spell that for me? 11 can look at essentially for the front end of this paper.
12 A. T-a-r-i-k 12 And that's a way to get measurements, if you will, for
13 Q. Uh-huh. 13 performance, if you can find it.
14 A. — B-a-k-i-r. 14 Q. Okay. So going back in terms of who you
15 Q. Your son, Mr. Daniel Briesch, who you indicated 15 communicated with in regard to work in this matter, you
16 is an English major. Where? 16 identified Mr. Rosenberg; Agular Systems; your son,
17 A. SMU. He graduated. 17 Daniel Briesch; and the son of your friend, Tarik Bakir?
18 Q. And what is he doingnow? 18 A. Correct.
19 A. There's something called the SBI, Summer 19 Q. Anyone else?
20 Business Institute, where he's taking some basic 20 A. No.
21 essentially a month-long course to learn more in 21 Q. And in terms of the source material for your
22 business. He had been working at the Executive 22 review in this matter, what materials did you review?
23 Education Center at SMU. 23 A. The FTC testimony.
24 Q. And he graduated f'rom SMU 24 I mean, once they pulled the material
25 A. InMay. 25 down, they wrote some summaries for me. But I reread
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1 all the testimony, was familiar with a lot of it. I Q. But other than your engagement letter, nothing

2 3
also used my paper, my previous paper. And I also used &om The Credit Exchange?
similar references &om the previous paper. A. No.

4 5 6
Q. Meaning references &om the DMB work that you Q. Did you request any data &om The Credit

had done? Exchange to review in this case?
A. From both the FTC testimony as well as for the A. No.

7 8
"Economic Factors" paper. Q. How about &om any third parties? Did review

Q. I'm sorry. You said you also used references any data provided by parties not a party to this
9 &om the previous paper. Those references you used from 9 lit i gation?

10 the prior paper that you' re referring to are the DMB 10 A . No. I mean, I know the results &ommy earlier
11 references, fair? 11 work.
12 A. No. Sorry. I'm talking about papers like 12 Q. You know the results &om your earlier work.
13 Manning has a paper, 2008, and those are ones that are 13 What does that mean?
14 referred to in those other papers. 14 A. Well, I mean, it's the secondary sources.
15 Q. Okay. So other secondary materials, not the 15 Right? You look up and you see the data and you see the
16 original source data? 16 results &om the secondary sources. So I actually have
17 A. Correct. 17 E x cel files that surrunarize the value generated by
18 Q. Okay. Okay. So the materials that you 18 F r eedom Financial, right, which is generated, I ~
19 reviewed you indicated were the FTC testimony, the 19 i n Table 1 in my testimony. So I pulled the data out of
20 se es t hat your son and your &iend's son had 20 those other secondary sources, but I consider that to be
21 prepared, and your prior papers, as well as papers 21 secondary data.
22 referred to in your prior papers? 22 Q. That — again, you' re anticipating what I was
23 A. Correct 23 going to ask you.
24 Q. What else? 24 In the secondary materials that you
25 A. That's it. 25 reviewed, meaning the articles that were referred to in

Page 83 Page 85

Q. How about original data? 1 your prior article, you didn't actually review the

2 3
A. Well, the original data on these CDs. source material for those papers

Q. And you' re referring to I think you said the
2 3

A, No.

4 5 6
14 CDs that you provided this morning, correct? 4 Q. — didyou?

A. Correct. A. No.
Q. And where does that data come &om?

5 6
Q. And likewise, for the FTC testimony that you

7 8
A. It came &om Mr. Rosenberg, the law firm. And, reviewed, you did not actually review the source

ultimately, I think it came &om your firm or your
7 8 material that the FTC testimony referred to, correct?

9 client's firm. 9 A. Correct
10 Q. So your understanding is the data that you 10 Q. So if that FTC testimony said the completion
11 reviewed are the original data files &om the law firms 11 rate was "X" percent, you simply relied upon that
12 that are represented by the Plaintiff here? 12 summary statement presented to the FTC, correct?
13 A. Correct. 13 A. Correct.
14 Q. And those are the client — what we' ve referred 14 Q. And likewise, when you indicated just now that
15 to as client files, right? 15 you referred to prior data that you had &om your prior

16 A. Correct. 16 paper, you relied upon your prior analysis. You didn' t
17 Q. Any other original data, meaning actual client 17 actually go back and redo the analysis. Correct?
18 files or source material, that you reviewed in 18 A. Correct.
19 connection with your work in this case? 19 Q. So in terms of the materials that you reviewed
20 A. No. 20 in preparation for your work in the case and your
21 Q. Did you obtain or receive any data from The 21 opinion in this case — make sure I have it complete
22 Credit Exchange that you reviewed in connection with 22 you' ve reviewed the FTC testimony and the summaries your
23 this matter? 23 son and your &iend's son prepared; your prior papers
24 A. Nothing directly &om them, I mean, I have an 24 and the references referred to in your prior paper,
25 engagement letter. That's it. 25 meaning the "Economic Factors" paper. Correct?
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1 A. Correct. Well, there are some references in my 1 Just Brakes or for the BBB?

2 3
FTC testimony as well but A. For Just Brakes.
Q. Thank you for correcting me. So in your FTC

2 3 It wasn't really testimony. It was a

4 5 6
testimony and the "Economic Factors" paper? meeting, and that's why it's gray. But I didn't want

A. Correct. to — I wanted to make sure I gave you a complete
Q. You reviewed the data on the 14 CDs, which was

4 5 6
answer.

7 8
provided by the Plaintiff law firms, correct? Q. I'm sorry. We got to fill in the gray, give it

A. Not all of it, but yes.
7 8 some color. I don't understand.

9 Q. Okay, Anything else that you reviewed in 9 You indicated when you made your
10 connection with your work in this case? 10 correction that for Just Brakes you were an expert for
11 A. No, 11 the BBB in terms of price advertising.
12 Q. Okay, 12 A. No. I was an expert for Just Brakes in fiont
13 MS. ~ OD: W h y don't we go off the 13 of the BBB for price advertising.
14 record and take a five-minute break. 14 Q. The Better Business Bureau sued Just Brakes?
15 (Break was &om 11:29 a.m. to 11:42 a.m.) 15 A. They were threatening to throw them out
16 A. One correction I want to make for you is when 16 essentially because they didn't like their advertising.
17 you talk about expert is for Just Brakes. 17 And so
18 Q. (By Ms. Harrod) For Just 18 Q. Throw them out of?
19 A. The company, Just Brakes. .19 A. The Better Business Bureau.
20 And if you look at one of my articles, 20 And so we had a meeting with them. And
21 they actually asked me to come in as an expert for the 21 they engaged me to essentially discuss legality of
22 Better Business Bureau in terms of — it related to 22 corporate free speech. And I talk about option pricing
23 price advertising and their right to do price 23 in terms of they can't — you know, there's a whole menu
24 advertising and what Just Brakes received as potentially 24 of things that you get when you get your brakes done
25 misleading advertising — or what the Better Business 25 and why they can't just make it a single package for

Page 87 Page 89

1 Bureau received as misleading advertising. e v e , essentially. I'm trying to use layman's

2 3 Q. Okay. So let's make sure first I understand terms.
what you' re correcting. When I'd asked you previously

1 2 3
Q. Let's break that down. Because what you just

4 5 6 7 8

if you'd ever testified before as an expert, you said is they engaged you to discuss the legality of
answered corporate free speech and option pricing. Let's deal

A. Wait, wait. Right. And I just want to
4 5 6

with the first part first.
Q. Let me just ask the question first. Okay? You were engaged as an expert, your
A. Uh-huh. testimony is, for Just Brakes to opine upon the legality

9 Q. I'd asked you previously if you'd ever
7 8 9

of corporate &ee speech?
10 testified as an expert. You said no. And you' re not 10 A. Yes. The Better Business Bureau didn't want
11 correcting that answer, correct? 11 them to do any price advertising.
12 A. Correct. 12 Q. I'm sorry. Can I get a yes or no? And then
13 Q. And when I asked you if you were ever engaged 13 you can respond.
14 as an expert and you indicated you were engaged once as 14 A. Yes.
15 a consulting expert by Barues k, Noble but that was the 15 Q. Okay.
16 only instance in which you were previously engaged as an 16 A. The Better Business Bureau did not want them to
17 expert, that's the question you' re correcting, right? 17 do any price advertising. They thought that it was
18 A. Correct. 18 misleading for this industry. So the first part of what
19 Q. And you indicated that you were also engaged as 19 I talked about was the fact that corporations should be
20 an expert by which company? 20 allowed — I mean, the Supreme Court has held that they
21 A. Just Brakes, top of page 18. 21 can — and that it benefits consumers to know prices in
22 Q. And Just Brakes is what type of company? 22 the marketplace. It tends to drive prices down when you
23 A, They fix car brakes, 23 do price advertising, which are findings by the FTC and
24 Q. That was my assumption, but I didn't want to be 24 whatever.
25 presumptuous, And you were engaged to testify for 25 Q. Are you a lawyer, sir?

23 (Pages 86 to 89)

Merrill Corporation - Dallas
800-966-4567 www.merrillcorp.corn/law

Electronically signed by Kimberly Buchanan (301-072-650-0861) 62b29de2-8116-453c-b792-d580367a33c8



Case 0:09-cv-60223-WJZ Document 135-2 Entered on FLSD Docket 07/1 2/2010 Page 25 of
Richard A. BriesAl, Ph.D. - 6/18/2010

Page 90 Page 92

1 2 3
A. No. 1 Q. Blattberg, thank you.
Q. Have you ever done any legal studies? And your BBB assistance to Just Brakes,
A. Several business law courses.

2 3 have you ever in any other instance whatsoever been

4 5 6
Q. Do you consider yourself an expert on engaged to provide any expert assistance, testimony, or

constitutional law? research?
A. No.

4 5 6
A. For a court case?

. 7 Q. Have you ever been authored as an expert on Q. For any litigation, yes, sir.
8 constitutional law? A. Okay. I'm just trying to make sure. No.
9 A. No. They brought me in as rule of reason,

7 8 9
Q. For any pre-litigation?

10 essentially what would a reasonable person expect. 10 A, No,
ll In marketing and business — just as an 11 Q. Okay, You qua1ified it by saying "for a court
12 aside, in the business school, we leam a lot about 12 case."
13 legal issues in terms of advertising and pricing. And 13 A. Well, right. Because, you know, I' ve been
14 so 14 hired as an expert to help companies write business
15 Q. Back to what you said earlier. They brought 15 plans. I' ve been hired as an expert to help them write
16 you in as a rule of reason, what would a reasonable 16 marketing plans, And I want to make sure that I'm
17 person expect. Let's clarify that 17 answering it correctly.
18 You were not there representing the 18 Q. Sure. Let's clarify that.
19 reasonable person. You were before the BBB to opine on 19 Ever in any other instances retained by a
20 what you thought a reasonable person would understand 20 lawyer or law firm in connection with any pending or
21 the marketing to be, correct? 21 threatened litigation?
22 A. Correct. 22 A. No.
23 Q. And you were not there as an expert opining on 23 Q. Okay. I think that concludes our background,
24 the &ee speech regulations, correct? 24 and we can actually turn to your report.
25 A. I did provide some of the case history in terms 25 MS. HARROD: Can we go off the record for

Page 91 Page 93

1 of, you know, why lawyers are allowed to advertise, why 1 one second?

2 3
doctors are allowed to advertise, why 2 (Discussion off the record)

Q. Okay. MS. KQKOD: Let's go back on.

4 5 6 7 8

A. — gas stations, And so 4 Q, (By Ms. Harrod) Sir, referring now to your
Q. You did provide some expert testimony in the report which you have submitted in this case,
A. Right.

.5 6
Exhibit 168, can you summarize for me generally or point

Q. — &ee speech area? me to the portion of your report which summarizes your
A. Right.

7 8
opinions in this matter?

9 Q. And you also provided some expert testimony or 9 A. In regards to the industry or in regards to the
10 presentation on what you called option pricing? 10 fiiTI1?

11 A. Correct. 11 Q. Your opinion in this matter, sir. What
12 Q. Which I take to be option A, B, or C, you know, 12 opinions are you offering?
13 what the adverlising benefits are of giving more than 13 A. One is that the industry does generate value
14 one option deficit? 14 for consumers, so overall looking at the industry; and,
15 A. Think about buying a car. You can get an 15 two, that this firm does better on some, worse on other
16 option for floor mats. You can get an option for detail 16 metrics so that they were able to generate value for
17 painting. You can get an option for a sunroof. 17 their clients.
18 Q. How were you compensated for your work for the 18 Q. And when you were engaged in this matter, what
19 Just Brakes for BBB? 19 were you asked to opine upon, anything different &om
20 A. Flat fee. 20 those two issues?
21 Q. What was the flat fee? 21 A. No, those two — those were the two, to talk
22 A. 8,000. 22 about the value of the industry and the value
23 Q, Other than your research assistance to 23 essentially, looking to see if the firm was generating
24 Dr. Brickberg? 24 value for the clients.
25 A. Blattberg, 25 Q. So your engagement in this matter &om the
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1 inception was to look at whether the industry generates 1 settlement?

2 3
value for consumers A. Credit counseling and debt settlement, correct.

A. Uh-huh,
2 3

Q. And you indicated that conclusion was based
4 Q. — fair? 4 upon your review of the FTC testimony?

5 6
A. Fair. A. On some testimony &om the FTC and the paper
Q. And whether the firm generated value for its

5 6
that I wrote and other papers that have broadly

7 8 9
clients, fair?

A. Fair.
7 8 described debt management to include both. And that' s

why I called them, you know, different segments of the
Q. Help me to understand the terms you' re using in 9 same industry

10 that regard. And I believe, by the way, that you' ve 10 Q. Haveyou
11 just recited in similar language the first paragraph of 11 A. — different alternatives, if you will.
12 your report, Exhibit 168, correct? 12 Q. Have you reviewed any of the documentation of
13 A. Correct. 13 The Credit Exchange?
14 Q. And you use the same terminology in your 14 A. No.
15 report. My questions are the same for your statements 15 Q. Have you reviewed any of the depositions of any
16 now in the record and your report. When you identify 16 of the employees of The Credit Exchange?
17 the term "industry," which industry are you referring 17 A. No.
18 to? 18 Q.. Do you know how The Credit Exchange uses the
19 A. I would call it debt management industry. It' s 19 term "debt management" as compared to "debt settlement?"

20 more of a segmented industry, the debt settlement, as 20 A. No.
21 opposed to you would say credit counseling. 21 Q. Okay. I'm sorry to interrupt you. You were
22 Q. It's more of a segmented industry? 22 defining what debt management means in
23 A. Yeah. Segment of the industry. So you can 23 A. I mean, Ilook
24 think about debt settlement versus credit counseling as 24 Q. — as used in your paper.
25 two different segments, two different forms of providing 25 A. Okay. I'm trying — right. And so I tried to
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1 value to consumers. 1 make a distinction between those because consumers

2 3
Q. And which were you looking at? really have three alternatives. Right? And &om the
A. The debt settlement. 2 3 consumer standpoint, what the alternatives are trying to

4 Q. How do you define the term "debt management?" do is to help them get out of debt one way or another.

5 6 7 8

A. Me personally or the industry? Q. What are the three alternatives?
I mean, debt management programs generally A. Okay. You have credit counseling, you have

are defined to include credit counseling as well as debt bankruptcy, and you have debt settlement.
settlement.

4 5 6 7 8

Q. Those are the only three options?
9 Q. And what do you base that conclusion upon? 9 A. You can — you can do itby yourself. I m ean,

10 A. From testimony of the FTC, from other papers in 10 there are variants of those three. But yes.
11 the literature. 11 Q. So there's four. You can also do it by
12 Q. I'm sorry. Which testimony identified debt 12 yourself?
13 management programs as including both debt management as 13 A. Right. But when you — olcay. Yes, you can
14 well as debt settlement? 14 also do it by yourself. You can approach the companies,
15 A. I' ll have to look at the papers, to be honest. 15 the creditors, to get help.
16 I don't have it off the top of my head. But debt 16 Q. Are there any other options?
17 management 17 A. Not off the top of my head that I can think of,
18 Q. So as we sit here today, you can' t 18 no.
19 identify (inaudible) 19 Q. A consumer could simply continue to pay
20 A. Well, I mean, my previous — my previous paper 20 A. Well, the
21 included both of those. 21 Q. — the minimum balances, correct?
22 Q. I'm sorry. My question is different. 22 A. Okay. We' re runrmg under different
23 You just indicated that, based upon 23 assumptions, See, once they enter into this industry,
24 testimony to the FTC, you understood debt management 24 the whole reason they' re in this industry is they can' t
25 programs to include both debt management and debt 25 continue to pay their balances. So that's a fundamental
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1 assumption about consumers that are in this industry. 1 Freedom Financial. There's — I' ve gone to conferences

2 3
So that really isn't an option to them. That — they and talked to a lot of the organizations where, you
can't afford their debt. They need help. I mean,

2 3
know, they say mainly clients, you know, they say

4 5 6
someone is not going to go into bankruptcy if they can they believe that they' ve actually saved people &om
pay off. committing suicide, that they' re just so overwhelmed by

Q. Make sure we' re clear. You said that when they what they' re in.

7 8
enter into this industry, which you' re broadly defining Q. So your basis for your statement that many of
as the sort of broad debt management industry, correct?

4 5 6 7 8

the consumers who enter into a debt management program
9 A. Correct, 9 cannot make the minimum statements on their credit

10 Q. You' re saying they cannot continue to pay their 10 balances, that's based upon, effectively, word of mouth
11 balances. Do you mean the minimum balances due each ll in the industry and your conversations with Freedom
12 month? 12 Financial?
13 A. Enough to — that they cannot afford to pay, 13 A. Well, I mean, multiple companies. Right? But
14 yes, all their debt. They' re getting further and 14 it's also when I look at, you know, some of the files
15 further behind. 15 that I' ve gotten &om other individuals. You%now, when
16 Q. The question is different. I'm just trying to 16 I talked to the Texas AttorneyGeneral -- the — well,
17 understand. I know that they' re getting further and 17 would that be Attorney General? I'm sure — it's not
18 further behind. And I understand that part of your 18 the title. It wasn't the big Attorney General. We
19 response. 19 talked about this industry as welL
20 A. Uh-huh. 20 Q. Sir, in concluding that many of the consumers
21 Q. But when you said they cannot continue to pay 21 cannot make the minimum balances on their credit card
22 their balances, are you referring to the minimum 22 statements, have you reviewed any hard data, as that is
23 balances that would be due each month on their credit 23 called, any actual statistical data indicating that
24 cards? 24 consumers cannot make the minimmn balances on their
25 A. No. Pm referring to being able to make 25 statements?

Page 99 Page 101

1 substantial progress in paying off their debts. 1 A. Data in this industry and in all of these

2 3 Q. Which is different, you would agree with me, industries
than being able to continue to pay

2 3
Q. Can I get a "yes" or "no" first? And then you

4 5 6 7 8

A. The minimum balances. 4 can explain.
Q. — minimum balances, right? A. Have I used any data? I' ll say yes and no. No
A. Correct. But many of them can't even make the secondary data because there's very few — very little

minimum payment, at least many that I' ve seen. secondary data available. And I' ve had data that I
Q. Oh, so then your statement is that they can' t look — you know, even in some of these you see the

9 pay the minimum balances on their statements?

5 6 7 8 9

budget calculations that — and then you have data &om
10 A. Right. Many of them are very far behind. 10 when we did the mortgage refinance, that 80 percent of
11 They' re getting further and further behind. 11 the people that were able to refinance their mortgages
12 Q. So 12 were actually late again within the first year. So
13 A. They' re 13 direct data, no. There's a lot of indirect data that
14 Q. — your statement that is most — many, in your 14 points to it.
15 wor'cls 15 Q. Let's just clarify that. You' re suggesting
16 A. Many. 16 there's indirect data which indicates that consumers who
17 Q. — many of the individuals who are in the debt 17 avail themselves to the debt management industry are
18 management industry, meaning the clients of the debt 18 generally not well off economically and having a tough
19 management industry, cannot make the minimum payment on 19 time making ends meet. Fair?
20 their credit card statements? 20 A. Yeah. They' re — fair.
21 A. Correct. 21 Q. And you have not actually reviewed any data
22 Q. And have you — what is the basis for that 22 specifically as to whether consumers who signed up with
23 statement, sir? 23 these law firms or anyone else can't make their minimum
24 A. That is discussions that I' ve had with 24 balances on their credit cards?
25 different companies, Youknow, there'sHess. There' s 25 A , For each one, no, I m ean, I haven't seen any
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1 data that talks about it. But you 1 Q. Have you ever interviewed any consumer who has

2 3
Q. Okay. enrolled in a debt settlement program?
A. — but you see testimony, for instance, &om

2 3 A. I' ve listened to their phone calls, actually.

4 5 6
DMB that makes the — makes the assertions, Q. The phone calls in this case?

Q. From debt management and debt settlement A. No.
companies, right?

4 5 6
When I wrote the original paper, I

7 8 9
A. Correct. But also &om actually spent three days going through the organization
Q. Not &om the actual consumers? of Credit Solutions where they gave me a lot of the
A. No. There's testimony the FTC cites &om

7 8 9
business processes. I was able to interview all their

10 consumers as well. 10 operational managers, look at all the different
11 Q. As to their ability to make minimum monthly ll dlvlsioiis.
12 payments 12 Q. Right. Fmreallyjust focusing on consumers
13 A. Yeah. 13 right now. Okay?
14 Q. — on their credit card debt? Just answer that 14 A. I know. But I sat there andlistened
15 question, if you could, please. 15 Q. I don't want to know what you did else at
16 A. They said — I don't think they talk about 16 Credit Solutions. I just want to get (inaudible)
17 minimum monthly. They just said 17 A. I sat and listened to the sales calls. I sat
18 Q. That's my only question. 18 and listened to service calls. I sat and listened to
19 A. Okay. 19 them — negotiations between the company and debtors or
20 Q. So none that you recall, correct? 20 the top — company creditors. Sorry.
21 A. Correct. 21 Q. Okay. So you' ve listened to debt settlement
22 Q. Now, I think we' ve defined a little bit what 22 calls in which consumers were enrolling in a debt
23 you mean when you say the industry generates value for 23 settlement plan?
24 the consumers. You' re referring to what you called the 24 A. Correct.
25 debt management industry, correct? 25 Q. For Credit Solutions?

Page 103 Page 105

1 A. The whole industry does, correct. 1 A. For Credit Solutions.
2 Q. But your opinion in this matter is limited to Q. Okay. No other company, just Credit Solutions?
3 the debt settlement portion of the debt management

2 3 A, Correct.

4 5 6
industry, correct? Q. Have you listened to any of the recorded

A. Correct. telephone calls in this case?
Q. So when you say the industry in general does, A. No.

7 8
you' re actually only referring to the debt settlement Q. Did you ask to listen to any of the recorded
portion of the industry as, in your opinion, creating

4 5 6 7 8

telephone calls in this case?
9 value for the consumers, correct? 9 A. No.

10 A. Correct. 10 Q. They were not given to you to make — to
l l Q. You are not opining in this matter in any 11 review?
12 respect upon the value, if any, offered by credit 12 A. No. The — it' s notrelatedto the — to the
13 counseling, correct? 13 value.
14 A. Correct. 14 Q. The recorded telephone calls would not be
15 Q. And when you — let's just make sure we' re also 15 relevant to your opinions in this case?
16 clear for the record. When you talk about debt 16 A. To whether or not they generated value.
17 settlement, can you define that, please? 17 Q. Okay. And that's actually my next question to
18 A. Generally, a debt settlement program is you 18 you. You indicated that your second opinion was looking
19 hire an advocate and that advocate will help you save 19 at this firm at some of its metrics, whether it created
20 money and pay off your debts over time, very broadly. 20 value for its clients. What firm is that, sir? What
21 Q. I don't mean to imply anything by these 21 are you referring to?
22 questions, but just so we can establish the background, 22 A. I believe it's Hess Kennedy.
23 please. You' ve never actually enrolled in a debt 23 Q. What do you know about the law firm of Hess
24 settlement program yourself, right? 24 Kennedy?
25 A, No. 25 A, Just what I' ve seen. I haven't done extensive
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1 research on that firm other than what's here. And I 1 value?

2 3
know that the Receiver took over the firm. The lawyers Q. Did you ask for any material that you were not
were disbarred.

2 3
provided in this case?

4 5 6
Q. Who are the lawyers at Hess Kennedy? A. I would have liked to look at the electronic
A. I don'tknow. version of all the data, but other than that, no. Other
Q. You don't know?

4 5 6
than — so in a database as opposed to manually-entered

7 8
A. No. data, pre-entered data.
Q. Do you know how many lawyers there were?

7 8
Q. Did you ask for that?

9 A. No. 9 A. I think there were times that I wish I had
10 Q. Do you know who was doing the debt settlement 10 that.
11 work for consumers at Hess Kennedy? 11 Q. So you never visited The Credit Exchange to
12 A. No. 12 view the database and the electronic data on the
13 Q. Do you know what the terms of the relationship 13 clients?
14 were in any respect between Hess Kennedy and The Credit 14 A. No.
15 Exchange? 15 But I wasn't asking for their database. I
16 A. No. 16 was asking for the Hess Kennedy database.
17 Q. Do you know whether any other parties were 17 Q. And your understanding was that the client
18 involved in handling the accounts that Hess Kennedy was 18 files that you were provided were maintained by Hess
19 handling, meaning do you know how Hess Kennedy 19 Kennedy in their database?
20 outsourced any of its work? 20 A. Hess Kennedy had an electronic system. I don' t
21 A. No. 21 know what was in the electronic system. And I know they
22 Q. Did you interview any outsource vendors or 22 had an electronic system because I had some screen shots
23 anything like that? 23 in some of the files that I' ve seen. Okay? But I have
24 A..No. 24 no idea of the capabilities of that system.
25 Q. Okay. Are you aware of any other law firms 25 And if the data is already entered into a

Page 107 Page 109

'1 let me rephrase that. 1 database, you can do much more accurate and much more

2 3
Are you opining on the value generated for thorough analysis than having to start by entering the

its clients for any law firm other than Hess Kennedy?
2 3 data by hand. And that way you' re — you know,

4 5 6
A. No, everybody is using the same numbers.
Q. How many clients did Hess Kennedy have? Q. Okay. And Agular Systems is the company that
A. Roughly 10,000.

4 5 6
you engaged to enter the data into the Excel

7 8 9
Q. Where did you obtain that data? spreadsheets for you?
A. From my initial discussions with the attorneys

7 8
A. Yes.

in the — in the engagement. 9 Q. On what basis did you engage Agular?
10 Q. So &om discussion with counsel? 10 A. Well, they' re a document management company.
11 A. Yes. 11 They actually have a technology — a parsing technology,
12 Q. Did you ever review a client list for Hess 12 And one of the things I was trying to do was see if they
13 Kennedy? 13 could actually parse the documents and pull the data out
14 A. I don't understand. 14 of the documents instead of entering it by hand.
15 Q. Other than discussion with counsel, did you 15 Q. And they could not?
16 rely upon any hard data for your understanding that 16 A. They couldn' t. In the — in the time frame
17 there were 10,000 clients at Hess Kennedy? 17 that we had, they actually couldn't do that.
18 A. No. 18 Q. So it was all manually entered?
19 Q. Were there any restrictions on your assignment 19 A. It was all manually entered.
20 in this case? 20 Q. What were the terms in which you engaged
21 A. I don't understand. 21 Agular? Was it an hourly engagement?
22 Q. Meaning were you told not to focus on this 22 A. It was essentially an hourly engagement, yes.
23 area, not to offer an opinion on that? 23 Q. What do you mean essentially an hourly
24 A. No. Itwasverybroad. Imean, does the 24 engagement?
25 industry generate value and did the company generate 25 A. Well, I told them, you know, you have to use
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1 so many — and I could — I gave them a budget on how 1 was under the impression that this is a census, a

2 3
much we could spend. Let's do so m any and let m e figure complete list of all the files.
out how much you can get done for this amount of money

2 3
Q. Were you told that 10,000 is the total number

4 5 6
before I spend all my money and see if I have to do of clients of Hess Kennedy?
other. A. I was told that's the number of files. And I

Q. What was the budget you gave them?
4 5 6

made the assumption that that was the same thing.

7 8
A. The original budget was 5,000. Q. Okay. You
Q. Did they exceed the original budget?

7 8
A. Well, in this industry. They could have

9 A. Well, yes. I mean, I told them to do a certain 9 clients doing other things. But yes.
10 amount of ales and then we'd review it as to how many 10 Q, You don't know whether or not they do, right?
11 they completed. And then I'd give them the next $5,000 11 A, I have — right.
12 if they could meet what we needed. 12 Q. Do you know whether Hess Kennedy is still
13 Q. Okay. And how much did you spend on Agular in 13 operating?
14 total? 14 A. I know they' re in receivership.
15 A. $10,000. 15 Q. Okay. You determined on page 9 of your report
16 Q. And how many files did they manually enter? 16 the propriety of the sample size based upon 10,000 being
17 A. 347, I think. The number is in my testimony. 17 the entirety of the client list for the debt settlement
18 But 18 clients, correct?
19 Q. Let's actually turn to that now so we can get 19 A. Correct.
20 that taken care of. 20 Q. So if 10,000 was an inaccurate number, that
21 A. 327. Sorry. 21 would affect your calculations as to the propriety of
22 Q. That's on page 9 of your report, correct? 22 the sample set, correct?
23 A. Correct, 23 A. For a number this large, not much.
24 Q. Your sample set in this matter was 24 Q. If there were 20,000 clients, that would affect
25 327 accounts? 25 the sample size. That would be an appropriate basis for

Page 111 Page 113

1 A. Correct. 1 your conclusions, Correct?

2 3 Q. And that's the sample set of the 10,000 client A. For a sample this large, it would not affect it
files, correct?

2 3
very much, no.

4 5 6 7 8 9

A, Correct. Q. So you agree it would affect it, correct?
Q. Let's talk about that for a minute. You A. Right.

indicate in your report on page 9 that you were provided Q. Andyou think that the affect would not be
with 10,000 client files from the company. You see that significant. Is that what you' re saying?
at the top of the page? A. Correct.

A. Correct.

4 5 6 7 8 9

Q. So you think if there were twice as many
10 Q. Do you know whether that 10,000 is a subset of 10 clients that it would have an insignificant effect
11 a larger group? 11 upon
12 A. No. I was under the impression that that was 12 A. The sample size.
13 the entire. But 13 Q. — the propriety of the sample size?
14 Q. So you don't know one way or the other? 14 A. Correct. Now
15 A. No. 15 Q. How did you — pardon me?
16 Q. Did you ever inquire as to the total number of 16 A. No. That's fine. Go ahead.
17 clients? 17 Q. How did you determine the propriety of the
18 A. I was under the impression that that was the 18 sample size in this case?
19 entirety of clients. 19 A. There's statistical techniques.
20 Q. My question is different. Did you ever inquire 20 Q. And again, speak to me as a layman. If you can
21 into the total number of clients? 21 describe simply how you determined the sample size. Go
22 A. Early on, I asked how many client files. So 22 ahead.
23 Q. Not client files, sir. How many clients Hess 23 A. If you go back to school and you talk about the
24 Kennedy had. 24 bell curve, okay, and they use that for grading. Right?
25 A. Oh. No. Ihaveno ideahowmany clients. I 25 Most people get Cs. And as you move further away from
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the center of the bell curve, you — okay? 1 to you.
Well, this — the underlying statistical A. No.

theory is called the Central Limit Theorem, that when
2 3

Q. Okay. So your report, to be technically
you have a large number — means, actually, all means accurate, would say that you were provided approximately
have a bell-curved shape, the distribution, &om a 10,000 client files?
probabilistic standpoint. And you can use the Central A. Right. Correct.

7 8
Limit Theorem, which is the second line — the first Q. Okay. And you determined an appropriate sample
line of Table 4, to calculate the appropriate sample

4 5 6 7 8

size based upon the appropriate margin of error,
9 size and &om — given a margin of error that you' re 9 correct?

10 willing to accept and a confidence, 10 A. Correct.
11 The confidence is something like I'm 90 ll Q. And what did you determine was the appropriate
12 one of the bases of statistics is we don't know the 12 margin of error in this case?
13 truth. Okay? And so we can only make probabilistic 13 A. Well, we would like to be, say, within
14 statements about the truth. I'm 95 percent sure that 14 5 percent. You know, I — you always like to have a
15 it's within this range. Okay? And so that's what we 15 smaller margin of error.
16 call, you know, our confidence level. 16 Q. And help rne understand your Table 4, "Implied
17 And then the error is do I want it to be 17 Sample Sizes."
18 within 1 or 2 percent? Do I want it to be 5 percent? 18 A. Okay.
19 So how much error am I willing to accept in my estimate 19 Q. What does — what does the three rows indicate?
20 . of the range. 20 A. Well, the first row is kind of what I talked
21 So given those two numbers and the size of 21 about, assuming a bell curve. Okay? And so assuming a
22 the sample and the variance, I can come up with a number 22 bell curve and taking a standard — a standard. deviation
23 of people. 23 .. of variances such as they have dispersion of the
24 And just to qualify your earlier question, 24 responses, I can calculate how many people you need
25 if you look at election results, a lot of times they 25 given a margin of error and a confidence level.
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1 only — they one sample 5- or 600 people for the whole 1 The second line — one of the problems

2 3 4 5 6 7 8

U.S. population, which is 300 million people. And with just using the Central Limit Theorem is there are
statistically, because the population is so large, they

2 3 things called Type 1 and Type 2 errors. Right? So you
don't have to do 20,000 people. can think about a — when I teach statistics, I actually

Q. Okay. But your understanding, based upon what use a court analogy that you have — you can't prove
was represented to you in this matter, was that there

4 5 6
someone innocent. You can only not prove them guilty.

were 10,000 as the entirety of the list of debt Okay? And so you have two types of errors, right, when
settlement clients for Hess Kennedy?

7 8
someone is guilty and they' re found not guilty versus

9 A. Correct. 9 someone is innocent and they' re found guilty. Okay?
10 Q. Okay. Is the 10,000 a precise number? 10 And so the original formula is only
11 A. No. ll accounting for one of those errors, And so the
12 Q. So when you say "I was provided with 10,000 12 correction for power is actually trying to correct for
13 client files &om the company," do you mean that you 13 both sources of error, so you get a larger sample size.
14 were given exactly 10,000 client files? 14 Does that kind of make sense?
15 A. Okay. Sorry. I can add "approximately." I 15 Q. I'm sure it does. Perhaps not to me, but I'm
16 didn't go through all of these because this is a lot of 16 sure in the large universe
17 data. 17 A. Well, if you — if you look at a — four boxes,
18 Q. My question isn't what you went through. Your 18 okay, so if you look at on one side is the truth,
19 statement is: I was provided 10,000 client files &om 19 whether the person is guilty or not. And then
20 the company. Do you know how many actual client files 20 vertically is whether the Court finds them guilty or
21 you were provided? 21 not. Okay? So the diagonal, the Court comes to the
22 A. No. I haven't — I haven't been able to go 22 right answer.
23 through the whole database, 23 Q. And you — we' re going to move away &om this
24 Q. Again, I'm not asking you what you went 24 line of questioning. Okay?
25 through. I'm asking if you know how many were provided 25 A. Okay.
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1 Q. You chose 327 as your sample size because that 1 sample set of what Agular had entered?

2 3
was the number of files that Agular had manually A. Uh-huh.
inputted into the Excel spreadsheets for you?

2 3
Q. And then threw out some?

4 5 6
A. I told them that I had to hit at least 250 at A. Correct.

least. Q. How many did you throw out?
Q. And would- okay.

4 5 6
A. Roughly 10.

7 8
A. Just because of the numbers in the table. Q. So Agular had entered how many in total?
Q. And the numbers in the table are based upon the

7 8 A. I'd say roughly 337, 340. I don' t have that
9 estimate of the 10,000 client files, correct? 9 number right in &ont of me. I don't have the

10 A. Correct. 10 spreadsheet right in &ont of me.
ll Q. And you used the sample size 327 because that 11 Q. Okay. You' re the expert in statistics; I'm
12 was the number of files that had been manually entered 12 not. But my understanding was that typically when you
13 by Agular? 13 define your sample set, you use the sample set. You
14 A. Correct. 14 don't randomly throw out individual ones because that
15 Q. In what order did Agular enter the files? 15 would skew your results.
16 A. They used six different starting points, six 16 What justification did you have to throw
17 random starting points based on the CDs. And there's no 17 out 10 of the 337 that Agular had entered?
18 reason that — to believe that there's any systemic bias 18 A. Because they don't have useable data. If you
19 in terms of how the client file numbers were generated. 19 don't have useable data, you' re not skewing the answers
20 So that is, it's still random if you take a string of 20 because you can't put it in. So you can't include
21 20 &om a random starting point. So there's 21 those.
22 Q. Let's kind of slow this up for a second. 22 So, you know, if you don't even have the
23 You' re indicating that Agular used six 23 original debts, you don't have a clue as to what the
24 different places to begin in the CDs, right? 24 original debts are, then you can't use them'because I
25 A. Correct. 25 can't calculate percentages &om it. Right? I have a

Page 119 Page 121

1 Q. And then proceeded in order &om there? 1 zero in the denominator. I have an unknown in the
2 A. Occasionally, they skipped some, but yes. 2 3

denominator. So I don't have any numbers that I can

3 4 5 6 7 8 9

Q. Why would they occasionally skip some? calculate &om that.
A. Well, there's certain randomness that you want. 4 I would — this is the whole reason I

An — one of the underlying assumptions of would have loved to have a database &om Hess Kennedy so
statistics is that you have a random sample so there' s

5 6
that I could actually go through that database.

some probability that each file will be selected and Q. So for the 10 that you threw out, you — did
some probability that it won't be selected.

7 8
you at any point in time ask anyone to provide you with

Q. Okay. So did you give any Agular-- did you 9 the actual client data on those 10?
10 give Agular any direction in terms of skip every third 10 A. I have the files. I went — I went back to the
ll one, skip when you feel like, skip when it looks too 11 original CDs.
12 complicated? 12 Q. I'm sorry; Let me ask my question again,

13 A. No. 13 because I — apparently, it wasn't clear.
14 Q. How do you know that they skipped and on what 14 For the 10 that you didn't have enough
15 basis? 15 data on the CD, did you ask anyone to provide you with
16 A. How do I know that they skipped? I wanted them 16 the missing data?
17 to skip files that were incomplete. And we had several 17 A. No.
18 of those where — and I mention this in the report, that 18 Q. Okay. Did you make any attempts to obtain it
19 there's a lot of mixing in the files. And so they would 19 from any other sources?
20 end up skipping files. 20 A. No.
21 And they actually entered more than the 21 Q. Okay. Let's go back to the skipping for a
22 327, but I threw out several where there was too much 22 second. You indicated that you instructed Agular to
23 information missing because you can't get a good answer 23 skip files that had incomplete data, correct?
24 if you have to make too many assumptions. 24 A. Correct,
25 Q. Let memake sure I understand. So you took the 25 Q, And yet Agular included at least 10 that you
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later determined had incomplete data, correct? 1 A. In terms of the value generated, yes.
A. Correct. Q. Okay. You' ve qualified your answer in some
Q.. So Agular skipped some, and then you also felt

2 3 regard. Why is that?
that some that they didn't skip were still incomplete, A. There were — there are opinions in terms of,
correct? operationally, it appears that there were problems. But

A. Correct,
4 5 6

I don't have enough data to essentially form an expert
Q. Do you have any idea in terms ofhow many opinion on it.

Agular skipped?
7 8

Q . So you — do you have any opinions that you' re
9 A . Off the top of my head, no. 9 offering in this matter that are not contained in

10 Q, Okay. How were the files organized on the CDs? 10 Exhibit 168?
11 A. From lowest to highest number. 11 A, No.
12 Q, In terms of the client number? 12 Q . Okay. And do you have any bases for the
13 A. Uh-huh. 13 opinions that you are offering in this matter that are
14 Q. And do you know how those client numbers were 14 not contained in Exhibit 168?
15 a ssigned? 15 A. No. I mean, it's in the files that I' ve
16 A . I as sumed that it was numerical. 16 offered, all the background files. But, yes, it's the
17 Q. Did you make any attempts to inquire into that 17 statistical analysis that's here. Yes.
18 basis? 18 Q. Were there any false trails or abandoned
19 A. No. 19 approaches that you — any rabbit trails you ran down
20 Q. Do you know whether it was chronological? 20 and stopped in doing your work in this matter?
21 A. That was my assumption, that it was 21 A. There were a couple, but it was related to
22 chronological, which is pretty standard for 22 essentially the &ont end. There are certain analyses
23 Q. Okay. 23 that I hoped to be able to do that I couldn't for the
24 A. — and which is why I use six different 24 industry.
25 starting points, to essentially start at six different 25 Q, What does that mean?

Page 123 Page 125

1 periods within the company history. 1 A. I had hoped for — some of the FTC testimony

2 3 4 5 6 7 8 9

Q. And what periods did you — or what starting that — where I was able to gather information &om the

points did you use?
2 3 companies' testimony. There just wasn't enough

A. I don't have that written down. I mean, it' s comparable data between the companies for me to do some
in the files. In my Excel files, they actually have of the analyses I would have liked. So I went down that
where it starts. The name of the files I have &om

4 5 6
and did some of those.

Agular actually has it. In terms of the company, there weren't a
Q. And did you dictate those starting points to lot because in terms of the value, there's some pretty

Agular or did they choose?

'7 8 9

standard metrics that the FTC asked for and that I
10 A. I dictated. 10 generated in my paper that I was able to complete.
11 Q. Based upon what? 11 Q. Is there anything in your report, Exhibit 168,
12 A. Roughly, you know, 20 percent and 40 — you 12 that you need to modify or correct in any way?
13 know, so trying to take what we would — equal intervals 13 A. Not that I can think of, no.
14 throughout. 14 Q. Is there anything incorrect?
15 Q. So when you indicate on page 9 of your report 15 A. Well, adding the "approximately" for the
16 that "we took a random sample &om the 10,000 files," 16 10,000.
17 you' re referring to using the six different starting 17 Q. Okay.
18 points and skipping incomplete data; is that right? 18 A. I mean, there may be some qualifications in
19 A. Correct. 19 there. But as far as I know, unless there's some typos,
20 Q. Does Exhibit 168 contain a complete statement 20 which I haven't seen.
21 of all of your opinions and the bases for your opinions 21 Q. I didn't see any. But it's true and accurate,
22 in this matter? 22 to the best of your knowledge?
23 A. I don't understand. 23 A. I t 's true and accurate to the best of my

24 Q. Is 168 a complete, comprehensive statement of 24 knowledge.
25 your opinion and the basis for your opinion? 25 Q. Are you doing any further work in connection

32 (Pages 122 to 125)

Merrill Corporation - Dallas
800-966-4567 www.merrillcorp.corn/law

Electronically signed by Kimberly Buchanan (301-072-650-0861) 62b29de2-8116-453c-b792-d580367a33c8



Case 0:09-cv-60223-WJZ Document 135-2 Entered on FLSD Docket 07/1 2/2010 Page 34 of
Richard A. Briesk2Ph.D. - 6/18/2010

Page 126 Page 128

1 with your opinions in this matter or have you been asked Q. Actually, for more than $80, right?

2 3
to do so to date? A. Yeah. There's no equal there.

A. I did some further work, but I haven't been Q. Because 80 would be included in the prior,

4 5 6
asked to do any further work because right?

Q. What further work did you do?
A. — because I'm — well, it's actually provided

5 6
A. Correct.
Q. And actually

7 8
on one of the CDs. I can't tell you what the numbers
are. But I was interested in — if you look at Table 2 7 8 9

A. Now, one qualification
Q. Uh-huh.

9 and — what that would look like for this firm. A. — I'm going to make. For DMB, the way they
10 Q . So you prepared a version of Table 2 for H ess 10 calculate these numbers is on the final debt owed. It' s
11 Kennedy? 11 n o t on the original debt owed
12 A. I did it this morning so I — you know, like 12 And the analysis I did this morning
13 6:00 this morning. I was just kind of curious, 13 essentially was on the original data, so you would
14 . re-reading the report, what it would look like. 14 expect it to look somewhat different, right, because
15 Q. What did it look like? 15 over time you have penalties and interest and other
16 A. I didn't do the first two columns. I just did 16 things that get added to the debt.
17 the last percentage. 17 Q. In fact, if it was calculated on the final
18 Q. Okay. 18 debt, typically the final debt owed is higher than the
19 A. I — and they had — see, I don't know the 19 original debt, right?
20 exact numbers. But, essentially, they were close in the 20 A. Correct.
21 middle. They were higher on the right, so they had more 21 Q. So typically if it was calculated on the final
22 claims that were above 80 percent, 70 to 80 percent. 22 debt, the percentages would be lower?
23 And they had fewer that were below 40 percent. And I 23 A. Right, Well, which percentages?
24 don't know what those exact numbers are. 24 Q. Yeah. Exactly. If DMB calculated this from
25 Q. Okay. 25 the final debt, an account that might originally have

Page 127 Page 129

1 A. I don't have that in f'rout of me. 1 owed $100 might by the end hypothetically owe $200,

2 3 Q. You know, Eve got to say when I was going right?
through this and those changed, generally I tend to fhp

2 3
A, Correct,

4 5 6 7 8

my numbers in terms of the 40 percent versus 60 and back Q. So if it was settled for 40 cents on the
and forth. So let's make sure that we' re talking about dollar, the settlement might be for
the same thing. A. $80.

Table 2 is titled "DMB Distribution of Q. — $80. Which in this case would put it under
Settlement Percentages," right? the first row, correct?

9 A. Correct.

4 5 6 7 8 9

A. As opposed to the last row, correct.
10 Q. Can you describe for me generally — well, let 10 Q. Okay. So it would put — so calculating it
11 me do it this way. This si zes t h e actual dollars 11 based upon the final debt weights it more towards the
12 paid in the settlement on the total amount of debt that 12 lower percentages, meaning the higher rows?
13 was owed. 13 A. More people are in the lower percentages.
14 A. Correct. 14 Correct.
15 Q. Right? So if it says in the first column, 15 Q. Ah. That's a good way of saying it. More
16 first row, accounts settled for less than 40 cents on 16 people are in the lower percentages in this calculation.
17 the dollar 17 Now, when you ran it this morning on the
18 A. Correct. 18 Hess Kennedy data, that — you found that more people
19 Q. — that would mean if the customer owed $100, 19 were in the higher percentages, right?
20 the account would have been settled for $40 or less? 20 A. Correct.
21 A. Correct. 21 Q. And that was calculated on the original debt,
22 Q. And likely — likewise, the last row, accounts 22 right?
23 settled for more than 80 cents, that means if they owed 23 A. Correct,
24 $100, they settled for $80 or more? 24 Q. And so if you extrapolate based on this chart
25 A. Correct. 25 and the chart you did this morning, if Hess Kennedy had
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been calculated on the fmal debt 1 work, and you indicated that you had done a Hess Kennedy

2 3
A. I have no idea. I'd have — I'd have to do version of this Table 2 on page 7. Have you done any

that. I didn't — I didn't complete it before.
2 3

other further work after the completion of your report?

4 5 6
Q. Sure. Let's do the reverse, then. A. No.

If DMB had been calculated on the Q. Have you been asked to do any additional work?
original — hold on a second — I think we' ve already

4 5 6
A. Not for this case. I mean, I'm doing more for

7 8
agreed there — that there would be more people in the the industry. But yes.
lower percentages. Right?

7 8
Q. Talk to me about that. What are you doing?

9 A. Correct. But the — with — the problem is I 9 A. Dean Dillon and I actually contacted DMB
10 don't know the distribution within here, if they' re at 10 Financial, and we' re looking in more depth in terms of
11 39 or if they' re at 10. Right? And so it's hard for me 11 what's the value generated by the industry. We' re going
12 to tell how many people would move on. We know that on 12 to try to generate, essentially, surveys to ask people
13 average there — they call it 20 percent, that the debt 13 when they come in and a few years after they' re out has
14 grows by 20 percent over the lifetime. And so you can 14 their behavior changed. So has — is the 6nancial
15 make some rough guesses as to what that's going to do 15 education of value.
16 Q. So if we — you conclude, based upon your 16 We asked them for demographics and a much
17 analysis this morning, that Hess Kennedy had more people 17 more complete data set so that we can get through a peer
18 in the upper percentages, correct? 18 review process.
19 A. Correct. But I didn't have time to figure out 19 Q. Have you been engaged by DMB to perform that
20 why that was. Then was in that table. 20 work?
21 Q. Ah. Given that Hess Kennedy was based upon the 21 A. No. We would actually do it for &ee, assuming
22 original debt, you would agree with me that if it, like 22 that we have the appropriate sign-offs to use the data,
23 DMB , had been calculated on the ftnal debt, like DMB, 23 put the data in the public domain.
24 y ou would have more people in the higher percentages 24 Q. Okay, Let's turn back to page 1 of your
25 th an if it had been calculated on the original debt? 25 report, if we could, please. The items enumerated 1

Page 131 Page 133

1 A. Correct. 1 through 6 on page 2

2 3
Q. On your chart on Table 2 here, by the way, when 2 A. Uh-huh.

we talked about the accounts settled for more than 3 Q. — those are conclusions that are general to

4 5 6.

80 cents, the prior rows actually double up the even the industry, not specific to Hess Kennedy, correct?
digits, right? So if an account is settled for A. Correct.
70 cents, at least Table 2 makes it look like it's in Q. Number 1, you indicated: The completion rate

7 8
both the fourth and fifth row? for this industry is similar to or better than the

A. That's correct. I just copied this table &om completion rates for alternative choices for consumers.
9 his testimony. And I believe that

4 5 6 7 8 9

Do you see that?
10 Q. From whose testimony? 10 A. Correct.
ll A. The CEO, I believe, of DMB, prior to this, to 11 Q. And the alternative choices you indicate are
12 the FTC, Guthrie. If you look at 12 credit counseling and bankruptcy, right?
13 Q. And you haven't 13 A. Correct.
14 A. — if you look at the bottom of page 6 14 Q. Are those the only alternative choices that you
15 Q. — and you haven't reviewed the underlying data 15 considered in your work in connection with Point 1?
16 for this? 16 A. Yes.
17 A. No. 17 Earlier, I had someone that had a company
18 Q. And you agree there's some measure of 18 that helped people learn how to do it themselves, and I
19 inaccuracy in that, at least for the even digit 19 asked him for data, and they just refused. They just
20 A. Right, Well, I'm sure that they didn't include 20 won't provide data. So I can't make any comments
21 it twice. But it's inaccurate in his reporting. 21 without data on those other alternatives.
22 Q. You can't tell which percentage they followed 22 Q. So your conclusion that the completion rate is
23 out, correct? 23 similar or better to the completion rates for
24 A. Correct. 24 alternative choices does not include an analysis of
25 Q . So I'd asked you if you were doing any further 25 completion rates for consumers doing it on their own or
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1 self-help or other 1 I used what the FTC — as their completion rate to come

2 3 A. Correct. to this conclusion.
Q. — any other options other than credit

2 3
Q. And the FTC is 75 percent, correct?

4 5 6
counseling and bankruptcy, correct? A. Correct,

A. Correct. Q. So you held Hess Kennedy to a higher standard
Q. And when you say "completion rate," what do you

4 5 6
than the FTC?

7 8 9
mean by that? A. Correct. Because I didn't want to make an

A. Well, the way the FTC defines completion rate
7 8

assumption as to the appropriate completion rate, so I
is that after three years or after the end of the 9 just used what they defined as completion. And Hess

10 program, consumers have paid off, I believe it' s 10 Kennedy defined it as 100 percent completed.
11 75 percent. I think the FTC asks for 100 percent, but a 11 Q. And how do you know that, sir?
12 lot of the companies use the 75-percent mark paying off 12 A. Because I have letters they sent out,
13 their debt. 13 congratulations, you completed the program.
14 Q. I noted that distinction too, and I wanted to 14 Q. And you determined that those letters were only
15 taIk to you about that. 15 sent in instances which — in which 100 percent of the
16 A. Uh-huIL 16 debt had been completed?
17 Q. The way that you' ve calculated completion rate 17 A. The ones that I saw were 100 percent, yes.
18 in your work, how have you defined that term? 18 Q. And did you determine that completion letters
19 A. In here? A hundred percent. 19 were not sent if less than 100 percent of the debt had
20 I actually looked for a completion letter, 20 been settled?
21 and I only found, I think, 14 completion letters. And 21 A. For the 327 files, that's true. They were not
22 in all cases that I reviewed, there was 100 percent of 22 sent for less than
23 the debt. 23 Q. So fair to say, then, the term "completion
24 Q. Let's make sure we' re clear for a second, 24 rate" as used in your report, 168, has two different
25 Because Point 1 you were talking about the industry in 25 meanings, one for the industry and one for Hess Kennedy?

Page 135 Page 137

1 2 3
general, right, not Hess Kennedy? 1 A. Correct.

A. Correct. Q. Okay, Let's also talk about when you say "this
Q . So when you say you looked for a completion industry." I think we discussed previously that you' re

4 5 6
letter, where did you look for a completion letter? referring to the industry of debt settlement, correct?

A. No, no, no. For the Hess Kennedy data. A. Correct.
Q. All right. But for Point Number 1 here, we' re

2 3 4 5 6

Q. And how many debt settlement companies did you

7 8
only talking about the industry, correct? look at in determining what the completion rate was for

A. Correct.
7 8

the industry?
9 Q. Not Hess Kennedy. And your conclusion here in 9 A. Well, there are seven that are actually

10 Point Number 1 on page 2 of your report that the 10 included in the report. And the report actually
11 completion rate is similar or better than alternative 11 includes a survey by TASC where they surveyed the
12 choices, that's defining completion rate, as you just 12 largest industries, and they estimated that it accounts
13 indicated, 100 percent settlement of all debts? 13 for 70 to 80 percent of the industry.
14 A. This is what's reported by the companies in 14 And so the numbers which are reported in
15 their FTC testimony. 15 Table 2, I believe — sorry, Table 1 are those firms
16 Q. No, sir. I'm trying to understand. 16 where they reported that — their completion rates to
17 Your opinion in this Exhibit 168 that the 17 the FTC. And you see the only one in the adjusted is
18 completion rate is similar or better than the completion 18 TASC number, which comes out of their testimony.
19 rates for alternative choices 19 And I just noted that the average for
20 A. Correct. 20 those six actually kind of matches. It's not
21 Q. — you' re defining a completion rate, the 21 statistically different than the survey by TASC, The
22 completion of the debt settlement program 22 Association of Settlement Companies, which provides some
23 A. Correct. 23 validation when you calculate the number two different
24 Q, — as 100 percent completion. Correct? 24 ways. I'd like to see that for those numbers.
25 A. I defined it for Hess Kennedy as 100 percent. 25 Q. So in terms of the — let's call it the
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1 secondary data material, meaning the FTC testimony by 1 Does that make sense? They had a third party process

2 3
actual companies who are doing debt settlement all the data.

A. Correct.
2 3

Q. I'm sorry. Hold on a second. My question was:

4 5 6
Q. — you looked at seven sources of secondary Do you know if Hess Kennedy is a member of TA

material in that regard A. No, Ihaveno — no.
A. Correct. Q. Okay. So you don't whether or not the Hess

7 8 Q. — right? Kennedy data was included in the TASC summary?
And then in terms of what I' ll call, for

4 5 6 7 8

A. Correct.
9 lack of a better term, third source of material, summary 9 Q. And, likewise, Hess Kennedy was not one of the

10 of a surritriary, you looked at the 10 six settlement settlement — debt settlement companies
11 A. Well, then there's six. 11 whose summary reports to the FTC you relied upon in
12 Q. — TASC sumiiiary of the debt settlements, right? 12 determining the industry opinions, correct?
13 A. There are six companies in TASC. 13 A. Correct.
14 Q. Thank you. So six on the secondary level and 14 Q. Back to Point Number 2 in terms of the net
15 then one on the — what do you call it — tertiary, 15 consumer benefit, which you define as the total amount
16 third level? 16 saved on the debt minus the amount paid to settle the
17 A. We can still call it secondary, but it's a 17 debt and the total fees paid to the industry.
18 ieport 18 When you say the "total amount saved on
19 Q. Okay. 19 the debt," that would be the unpaid amount after the
20 A. — as opposed to &om the companies. 20 debt was settled, correct?
21 Q. But on the TASC work, you didn't actually 21 A. Right. So if they paid 80 cents, it's — it
22 review the underlying company-by-company reports. You 22 counts as 20 cents.
23 just reviewed the average TASC had reported? 23 Q. Okay. And is that based upon the original debt
24 A. Correct. 24 or the final debt?
25 Q. Okay. We' ll come back to that chart. 25 A. This conclusion is based on the original debt.

Page 139 Page 141

1 In Item Number 2 on page 2, you indicate 1 Q. Okay. So it would not include any fines,

2 3
that: The net consumer benefit &om settled debts is interest
positive and approximately 11% of the original debt. A. Right.

4 5 6
You see that? Q. — or anything else?

A. Correct. It might include fines, interest accrued
Q. And you' re defining the net consumer benefit

2 3 4 5 6

prior to the customer's enrollment, right?

7 8
from settled debt as the total saved on the debt minus A. Right.
the amount paid to settle the debt and total fees to the

7 8
Q. But based upon your information, it would not

9 industry, right? 9 include fines, interest thereafter?
10 A. Correct. 10 A. Correct.
11 Q. And, again, this is an industry conclusion, not 11 And that's why the conclusion when the
12 specific to Hess Kennedy, correct? 12 time value of money, so when you start adding interest,
13 A. Correct. 13 because money is not &ee. That actually increases over
14 Q. All these industry conclusions, by the way, on 14 time.
15 page 1 enumerated 1 through 6, does this include the 15 Q. Oh. Well, we' re going to get to that in one
16 Hess Kennedy data? 16 second. Because then you take that total amount saved
17 A. It does not include the direct data. This is 17 on the debt, the 20 cents, whatever it was
18 an analysis of — let's see. I don't know if TASC 18 A. Uh-huh,
19 in — if Hess Kennedy was included in TASC. 19 Q. — minus the amount paid to settle the debt and
20 Q. My very next question. Did you ever inquire? 20 the total fees to the industry. Can you define those
21 A. They were — actually, I know the president of 21 two terms for me, please?
22 the TASC and they 22 A. The fees?
23 Q, Did you inquire if Hess Kennedy was a member? 23 Q. You say first the amount paid to settle the
24 A, — they don't — they had someone else process 24 debt and
25 it. The only way — so they don't know who responded. 25 A. So that's the 80 cents.
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1 Q. Okay. And the total fees paid to the industry? 1 sample set after you threw out the 10, you get down to

2 3
A. So how much did the clients pay in fees? 327, you actually looked at 250 or 260?
Q. To the debt settlement company?

2 3
A. Okay. Itcould — right. Itcouldhavebeen

4 5 6 7 8

A. To the debt settlement company. more, but yeah.
Q. Ah. And does that include in your analysis Q. And out of those 250 or 260, which is what, a

only monies paid directly to the debt settlement
4 5 6

third-ish — ah, sorry, three-quarters, two-thirds?
company? A. Yeah,

A. I don't understand the question. Are there Q. You looked at this and I have not. My math is
9 indirect monies? I'm not

7 8 9
(inaudible).

10 Q. That's my next question to you. 10 A. I mean, I looked at roughly three-quarters,
11 A. I'm not aware of indirect monies. 11 75 to 80 percent of the files,
12 Q. Okay. So your conclusion of the total fees 12 Q. Okay, And of those, you made some corrections
13 paid to the industry are only the monies paid by the 13 to the Agular data?
14 consumer to the debt settlement company directly, 14 A. Correct.
15 correct? 15 Q. On how many?
16 A. Correct, 16 A. I don't know. Maybe 15 percent.
17 Q. And you have no information — at least it' s 17 You' ll see some e-mails from me where I
18 not part of your analysis — for any monies that have 18 told — I originally reviewed some of the files they
19 been paid to any other parly? 19 entered, and I told them they weren't doing it correctly
20 A. Correct. 20 and they had to go back and redo it and so that I give
21 Q. Do you know whether or not the consumer would 21 them examples of what the data should look like.
22 have paid monies to any other party in connection with 22 And so, you know, as they' re entering the
23 their debt settlement program? 23 . data, I was trying to do quality control to make sure
24 A. I haven't seen any where that's part of it, no. 24 the people who were doing it were doing it correctly and
25 Q. Did you personally review all the Hess Kennedy 25 looking for the right forms and everythmg else as they

Page 143 Page 145

1 files that you looked at? 1 were entering the data.

2 3
A. I probably reviewed 80 percent. So after they Q. Okay. So you looked at 75 percent of them.

entered them, I actually went back through and made
2 3

The other 25 percent were not subject to your quality

4 5 6
changes where I thought data was incorrect because I control review. Fair?
wanted to make sure that the data was pretty accurate. A. Right. But that was — but those were &om the

Q. Let me break this down for a second. Of the end. Right? Because you think about the process.

7 8 9
10,000 files, how many did you actually review The — they have people that are entering the data. And
personally, ballpark? by the end, they know that — you get better at

A. Ballpark? Well, I initially — I initially

4 5 6 7 8 9

something as you do it more often.
10 reviewed maybe ten, you know, before the engagement. 10 Q. Did you specifically instruct Agular, each time
11 And out of those 340, I probably ended up looking at 11 you made a correction, to go back and redo all the files
12 maybe 250, 260, maybe more. 12 that had previously been entered?
13 Q . You say out of the 340, you looked at 250 or 13 A. You' ll see some angry e-mails, but yes.
14 260. You mean out of the sample size of the 14 (Reporter clarification)
15 A. Right. 15 A. So I — they had different people doing it.
16 Q. What was it, 347? 16 And you' ll see some initials on some of the files. And
17 A. Correct. And there are other ones. 17 you' ll see like revised versions they go through. And
18 Q. I'm sorry. 347? 18 so I made them go back and redo several files, yes.
19 A. Right. 19 Q. So fair to say, several times you had to go
20 Q, 327? 20 back and have the data entry folks correct errors they
21 A. 327. And then there were roughly ten that were 21 had made in transcribing the data?
22 tossed as well. Right? 22 A. Correct.
23 Q. So not 347 but 337? 23 Q. Okay.
24 A. Okay, 337, 24 A. You know, I wanted to make sure they were doing
25 Q, Okay. So out of the 337 Agular used as your 25 it right so that I can get a more accurate number.
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1 Q. And all of your conclusions for the Hess 1 A. I 'm saying there's limited evidence. It's

2 3 Kennedy analysis was based upon the transcribed data by but we don't know beyond those two firms. That's true.
Agular, correct? Q. So let me just make sure I'm clear then.

4 5 6
A. Correct. You' re not drawing any industry conclusions as to

Q. For which you reviewed about 75 percent of it whether customers who
in your quality control? A. They' re

7 8
A. Correct. Q. — cancel the debt settlement program
Q. In Number 3, you refer to: The limited

2 3 4 5 6 7 8

A. — they' re

9 evidence available from two firms. That's referring to 9 Q. — receive a net positive benefit?
10 DMB and Credit Solutions; is that correct? 10 A. — they' re suggestive that people who cancel do

11 A, DMB andFreedomFinancial, If we 11 receive a benefit is really what I'm trying to say, is
12 Q. Why? 12 they' re suggestive that people cancel — because if you
13 A. Freedom Debt Relief. Why Freedom Debt Relief? 13 look at the FTC testimony, a lot of the anti-debt
14 Because those are the only two companies who reported a 14 settlement testimony argues that if a person cancels
15 percentage of debt repaid for canceled accounts. So if 15 they receive zero benefit from the firm. So none of
16 you look at the first paragraph on page 7, paragraph 16 their debts were settled.
17 after Table 2. 17 And so really part of this is to say
18 Q. Those are the only two firms who reported what, 18 people who cancel actually do receive some benefit, and
19 sir? 19 here's some evidence that they do receive some benefit.
20 A. The amount of debt repaid by people who 20 And to stay on track, I mean, at a later, I looked to
21 canceled their accounts and fees that those people paid. 21 see for those who canceled, and even in Hess Kennedy you
22 So I could calculate their welfare of the consumers that 22 see people canceling and receiving some benefit. And so
23 canceled. 23 what I'm trying to say is it looks — is it a positive
24 Q. How many debts and what companies are they? 24 benefit? I don't know. But they are receiving more
25 A. A lot , 25 than zero benefit or no benefit at all.

Page 147 Page 149

1 Q. Ballpark, 1 Q, As compared to the cost of being part of the

2 3 4 5 6

A. I wouldn't even venture a guess. I'm — I know
2 3 pl ogi am?

the top seven or eight control 70 to 80 percent of the A. The critics of the industry say they have zero
market.

4 5 6 7 8 9

positive and only cost, so very strong negative. And
Q. How much of the market do DMB and Freedom Debt this conclusion is saying is that there's some positive

Relief control? benefit for the industry.

7 8
A. Freedom is 6 to 8 percent, and that' s Q. Well

footnote 7 in the testimony of the FTC, I believe. They A. And the net benefit further as to coming
9 say they have 1 point-some trillion there's limited evidence that suggests that they are
10 Q. Okay. 10 generating positive for the industry. I don't know if
11 A. — under management. 11 those two are indicative of the whole industry.
12 Q. And how much does DMB have? 12 Q. Well,letmemakesureIunderstand. BecauseI
13 A. DMB is smaller, and I don't know the total they 13 understand that there is a negative for customers who
14 have under debt. I don't have that off the top. But 14 cancel and that that's what the industry reports,
15 they' re going to be smaller, so that's less than 15 correct?
16 10 percent, which is why I qualified this by saying 16 A . Negative because they have — they have paid
17 there's limited evidence. 17 costs, correct.
18 Q. Sure. And as a statistician, with the data 18 Q. Right. And you indicated that there was
19 reflected by DMB and Freedom Debt Relief, will it be 19 testimony to the FTC that there was no positive for
20 reliable in terms of indication of the industry as a 20 customers who canceled?
21 whole? 21 A. Correct. That there was no debt settled, that
22 A. I t 's an empirical question. I don't know. 22 there — that the customers had nothing positive. They
23 Q. Well, you' re offering those — that limited 23 only had the negative, essentially the payments.
24 evidence as indicative of your industry-level 24 Q. And you' re rebutting that conclusion by saying
25 conclusions, correct? 25 that there is some positive for customers who canceled,
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1 correct? 1 Hess Kennedy offered any benefit to its clients in terms

2 3
A. Correct. of financial education?
Q. And did you do a comparison between the some

2 3
A. Correct.

4 5 6 7 8

positive for customers who canceled for these two firms Q. Did you ever inquire into whether Hess Kennedy
to the provided any financial education to its clients?

A, For those two firms
4 5 6

A. No. It's very difficult to quantify the value.
Q. Pardon me. Q. I'm not asking if you quantified. I'm asking
A. — they had a

7 8
if you ever inquired whether

9 Q. To — pardon me. As compared to the negative, 9 A. Huh-uh.
10 the fees paid for the enrollment program? 10 Q. — they provided any financial education to
11 A. Yes. 11 their clients.
12 Q. And your conclusion was, for these two firms, 12 A. No.
13 there was still some net positive? 13 Q. Okay. I'm going to skip 5 and get to it when
14 A. There's still some that's positive. 14 we get to the substance of your report.
15 Q. And are you opining as to whether that some net 15 But Number 6, you indicate that: Over
16 positive for customers who canceled the debt settlement 16 time, clients continue paying off their debt. Do you
17 program is representative of the industry as a whole? 17 see that?
18 A. I don't know if they' re representative. 18 A. Correct.
19 Q. So your conclusion is only as to the two sample 19 Q. What does that mean?
20 firms? 20 A. Basically, it's trying to say they' re making
21 A. I'm suggesting that there is some positive 21 progress, that they don't just pay off one debt and then
22 benefit generated by the industry. Whether these two 22 stop. Right? So the firm keeps trying to help their
23 are representative or not, I don't know. And — which 23 clients pay off their total debt. So it's not
24 is why it's such a qualified conclusion. 24 25 percent. So as you stay in longer, you pay off more
25 Q. Number 4, you indicated: The value 25 and more of your debt.

Page 151 Page 153

1 calculations do not include the value of the financial 1 Q. Okay. Thank — okay. Thank you.

2 3 4 5 6

education provided to clients. You see that? What I'm trying to make sure I understand
A, Correct.

2 3
is that you' re not making any opinion as to clients'

Q. What is the financial education that's provided 4 continued payment of their debts after they complete a
to the client? settlement program, that they are rehabilitated

A. For many firms, although I didn't see it for
5 6 A. No.

7 8
Hess Kennedy, they actually provide budgeting analysis. Q. — creditors or, you know, A+ students when it
They may provide some basic financial education that you

7 8
comes to money management or anything like that?

9 may get Rom stock markets, some very extensive out of 9 A. No.
10 some firms in terms of how you start managing your 10 Q. It's purely within the context of a debt
11 finances. 11 settlement program, correct?
12 Q. And you saw no indication of financial 12 A. Correct.
13 education for consumers who had enrolled in the Hess 13 MS. HARROD: It is 1:00, and we indicated
14 Kennedy debt settlement program? 14 that we were going to stop for lunch. I'm on a good
15 A. Saw no indication. There was — no, I don' t 15 breaking point anyway.
16 recall any indication. I know there was budgeting that 16 You want to take our break now?
17 they had to do, but I don't know if there's anything 17 THE WITNESS: Sure.
18 beyond the budgeting. 18 MS. HARROD: Off the record.
19 Q. Meaning you saw no active attempts to educate 19 THE REPORTER: Off the record.
20 the consumers by Hess Kennedy for the clients who had 20 (Break was from 1:00 p.m. to 1:55 p.m.)
21 enrolled in the debt settlement program? 21 MS. HARROD: Back on?
22 A. Correct. It was not in the files, but that 22 Q. (By Ms. Harrod) We are back on the record. You
23 doesn't mean they didn't do it, I can't say whether or 23 understand you' re still under oath Rom this morning,
24 not they did it. 24 correct, of course?
25 Q. So you have no opinion as to whether or not 25 A. Yes.
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1 Q. Thank you. Tell me what you did, please, to 1 industry?

2 3
prepare for today's deposition. A. Well, this is beyond the report, I think

A. I reviewed my document, and I went through and
2 3

I think that it needs to be closer to

4 5 6
looked at some of the data again. I took you can't really take all the money up front.

Q. Any data in particular? Q. That's a problem. Why do you think that you
A. Well, we talked about that table that I should not take all the money up front, meaning the debt

7 8 9
regenerated settlement company should not take all the money up

Q. Uh-huh.

4 5 6 7 8

front?
A. — just to see — refamiliarize myself with 9 A. Well, one reason is people would be off debts

10 some of the assumptions and everythmg else. 10 earlier if they' re saving their money. The other is
11 Q. Did you meet with anyone in preparation for 11 protection of consumers.
12 today's deposition? 12 I mean, there's draft legislation
13 A. No. I mean, I had breakfast with counsel, but 13 by Usilda (phonetic), right, that essentially argues
14 we didn't discuss testimony. 14 that any money they take is money fronting the
15 Q. Have you ever spoken about your deposition with 15 organizations to help pay for their operations. But
16 Mr. Rosenberg? 16 consumers should get a large portion back.
17 A. I don't understand the question. 17 Q. Did you review any of the paperwork that was
18 Q. Have you ever discussed your deposition or the 18 actually submitted to the consumers in advance or in
19 talang 19 connection with their signing up as class?
20 A. What I was going to say or 20 A. I did see several of the contracts that were
21 Q Anything about it. 21 actually in the files.
22 A. Hence, drink milk, keep — drink milk, energy 22 Q. Did you see any disclosures indicating that all
23 food. You know, tell the truth. That's it. 23 of the fee would be paid up &out before any money was
24 Q. Did you review any documents with counsel? 24 accumulated for the settlement?
25 A. No. 25 A. I didn't take notice on that. I think it was.

Page 155 Page 157

1 Q. When you prepared the report, who assisted you 1 Q, You think it was?

2 3
in preparing the report? A. Uh-huh.

A. Well, excuse me. I thought you meant today did
2 3

Q, Where do you remember seeing that?

4 5 6 7 8

I review. I did review the report with counsel before A. I said I don't remember. But I just remember
we submitted it to court. And my son actually did a lot that they had 15 percent as fees. And I don't remember
of grammar-checking for me. Being an Englishmajor,I the exact time frame.
think that helps. MR ROSENBERG: Let me just place an

Q. As I said, I didn't see a typo in it.

4 5 6 7 8

objection on the record generally because the — you' re
9 Other than reviewing the report with your 9 now asking questions that go outside the report.

10 son and with Mr. Rosenberg, did anyone else assist you 10 MS. ~ OD : N o . I 'm asking if materials
11 or assist in preparing the report? 11 he reviewed indicated that
12 A. Well, you know, before I said my son and Tarik 12 MR. ROSENBERG: I said you' re starting to
13 Bakir, right, went through and wrote up a summary of 13 ask some questions that go outside of the report in
14 those things. So if you call that assisting, then yes. 14 terms of
15 But other than Tarik, who we talked about before, no. 15 MS. HARROD: Sure.
16 Q . Who drafted the report? 16 MR. ROSENBERG: — what he's seen.
17 A. I did. 17 MS. HARROD: Your objection is noted for
18 I asked both of them to give me their 18 the record.
19 opinion on the industry, what they thought. 19 A. I mean, the point of this — you know, I just
20 Q. What did they say? 20 looked to see how much they were charging. I didn' t
21 A. They both thought it could generate value. 21 look at all the details of the contracts. As we noted
22 There's some issues in terms of pricing. And I have 22 before, I'm not a lawyer.
23 some issues in terms of pricing, But, in general, it 23 I just wanted to see what — for me, how
24 can help some people. 24 much were they charging and how much were they saying
25 Q. What are your issues in terms of pricing in the 25 suggesting they could get off. And I noted that on
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1 whatever page this is. 1 entering into the debt settlement program, whether it

2 3 Q. (By Ms. Harrod) How about any intangible value had a financial impact upon them in terms of difficulty
or harm incurred by the debt settlement program? Did

2 3
obtaining loans, buying a house, getting a mortgage,

4 5 6
you look at anything other than the pure monetary that was not part of your analysis, correct?
aspects? A. Correct.

A. No. Because those are very, very hard to
4 5 6

Q. Likewise, in terms of whether consumers entered

7 8
quantify. And I wanted to see if I could generate some the program and were thereafter more likely to file
numbers that generated value.

7 8
bankruptcy or take advantage of one of the alternatives

9 Q. So in terms of any misrepresentation or 9 if they failed to complete the program, that was not
10 misstatements that may have been made to the consumers 10 part of your analysis, correct?
11 and any negative consequences relating thereto, that was 11 A. We don't have historical data once they left.
12 not part of your analysis at all? 12 Q. So it was not part of your analysis, correct?
13 A. That was not part of my analysis. 13 A. No.
14 Q. Okay. In terms of any impact on the consumers 14 Q. You didn't ask for any of that data, correct?
15 in terms of detrimental effect on their credit rating 15 A. No, I — no.
16 and the consequences to the consumers in terms of 16 Q. You were purely looking at the out-of-pocket
17 increased debt costs (inaudible), that was not part of 17 costs to the consumer as compared to the amount of debt
18 your analysis at all? 18 that was reduced off their original debt amount,
19 A. No. 19 correct?
20 Q. In terms of any consequences to the consumers 20 A. Correct.
21 that once they enrolled in a debt settlement program 21 Q. Likewise, you did no analysis regarding the
22 that they were subject to litigation by their creditors, 22 benefit or pro6t to the debt settlement company,
23 was that part of your analysis at all? 23 correct? .
24 A. No. I mean, part — really, what I was trying 24 A. Correct.
25 to do is see if I could have some numbers in terms of 25 Q. You didn't look at any overhead costs or

Page 159 Page 161

1 completion rates, what's the percentage of settlement, 1 anything else

2 3
so I can compare it to benchmarks of the industry. A. No.

Q. So if the consumers incurred additional
.2 3

Q, — related to the debt settlement company?

4 5 6
expenses by entering the program because they were sued A. No. That's beyond what I was asked to do.
by their creditors as a consequence of not paying the Q. Let's look at page 2 of your report, please,
debts, those additional costs were not included in your

4 5 6
where you indicate that there are — this is in regard

7 8 9
monetary analysis? to the second opinion that you' re offering on the

A. Well, actually, they were if there was a specific
settlement because there is several people that were

7 8 9
A. Uh-huh.

10 included in my analysis that had judgments against them 10 Q. — as to Hess Kennedy. See that in the bottom
11 and paid more. And so that actually would move the 11 paragraph?
12 averages in terms of how much of the debt they had to 12 A. Page 2?
13 repay. 13 Q. Yes, sir. Right — no.
14 Q. Let me repeat the question because I think we 14 A. Ol i .
15 may have missed each other. 15 Q. You are right there, bottom paragraph.
16 In terms of additional costs to the 16 A. Okay.
17 consumer in legal expenses, meaning they were subject to 17 Q. You indicated in the first sentence of that
18 a suit 18 last paragraph that: There are clearly data issues
19 A. Uh-huh. 19 associated with the files. Do you see that?
20 Q. — they had to hire an attorney or pay court 20 A. Yes.
21 costs or whatever they had to do to defend themselves, 21 Q. Can you describe for me what types of data
22 those monetary expenses were not part of your analysis? 22 issues you' re referring to?
23 A. No. 23 A. Well, this is where we' re talking about mixing
24 Q, In terms of any other consequences to the 24 of the files, Well, one, there's mixing of the files.
25 consumers financially or otherwise as a consequence of 25 And what I mean by that is I'd go through the files and
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1 find sheets &om one person that's unrelated to any 1 creditors, you can start matching some of those numbers

2 3
other people very close to it. Right? And so what that as well.
means is, you know, there's some filing issues with the

2 3
Q. And did Hess Kennedy do that?

4 5 6 7 8 9

files and that you can't — and what it implies is I A. No,not forme.
don't know what's missing &om the data. Q. I'm sorry?

One of the second problems is part of the
4 5 6

A. What I'm saying, I could match some of the
redacting. They would go beyond. So, occasionally, numbers &om the creditors to the numbers that consumers
they would redact amounts from the file while they' re

7 8
entered. And, in general, when I had the two numbers to

trying to — you know, they' re trying to redact, say, a 9 compare, they were relatively accurate. Consumers tend
10 social security number and they just used a big block 10 to round, So they might say, I have $2,000 in debt, and
11 pen and end up redacting more. 11 they may have 2,100 or they might have 1,800.
12 Q. So mixing of other files. So you' re not sure 12 Q, So your testimony is that in the Hess Kennedy
13 if there's missing data &om the files 13 files the letters &om the creditors indicating the
14 A. Correct. 14 balance of the debt was approximately the same as what
15 Q. — is one issue? Two is over-redactions? 15 the consumers had indicated in their enrollment it would

. 16 A. Over-redactions. 16 'be?
17 Q. Or 17 A. For a lot of cases, yes. It was similar.

18 A. I don't knowhow — what to call it. But yeah. 18 Q. Did you do any testing to determine whether the
19 Q. More generous than — I don't know what you 19 debt data provided by the consumers was suf6ciently
20 call it either. Let's call it over-redactions. Okay? 20 reliable for the purpose of your analysis?
21 A. Okay. 21 A. I don'thave enough data for that. Or I only
22 Q. Anything else? 22 have — this is one of the reasons I would loved to have
23 A. The thing that I noticed is that there's not 23 had their original database, so that I could do a lot of
24 I would call it a meta, a meta table, essentially a 24 these testing that I just don't have the information
25 summary sheet that would allow you to manage the file, 25 foi.

Page 163 Page 165

1 right, that summarizes where the debt is owed, what 1 Q. Sorry. My question is: Did you do an

2 3
state is it in, you know, have you gotten any offers. analysis?
The — you know, in terms of good business practices,

2 3
A. No,

4 5 6 7 8 9

you would need — you would want to have those things. Q. No. Didyoudo anyactual comparison and
Q. Okay. Any other issues that you saw that you analysis for the 61es that did have creditor letters

would characterize as data issues in the Hess Kennedy and consumer-submitted amounts as to the proximity of
files? those two numbers to determine reliability of the

A. Beyond that, no. consumer-submitted information?
Q. All right. Let's talk about a couple of other

4 5 6 7 8 9

A. No. Because they don't have — you don' t
10 issues that might apply to your opinion. 10 always have them days apart. If you have it a year
11 In terms of the actual debt amounts, do 11 apart, then you can't tell.
12 you know how that information was obtained by the 12 Q. I thought you indicated that you had reviewed
13 A. From the consumers. 13 some of the files and found that the creditor number was
14 Q. From the consumers? 14 perhaps a more precise version of the consumer-rounded
15 A. A lot — yes. They would — under their 15 number.
16 initial enrollment, they would put down how much they 16 A. Right, There were files that they were close,
17 owed and who they owed it to, 17 right, where they'd have a letter or something
18 Q. And how accurate was that data? 18 indicating it. But for — in most cases, that might be
19 A. Okay. You know, you have to start &om 19 six months later or it might be nine months later.
20 somewhere. And on 20 And so the creditor's report includes fees
21 Q. I'm sorry. You think the data is okay in terms 21 and interest. Right? And so without assuming a fee
22 of its quality? 22 schedule, without assuming an interest schedule, I can' t
23 A. Well, right. I mean, you have to assume the 23 compare those numbers.
24 consumers are giving some. And what you can do, of 24 Q. Okay. So fair to say, then, you are simply
25 course, when you get letters &om the — from the 25 assuming that the consumer-supplied information was
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1 accurate when you were doing your Hess Kennedy 1 and kick out certain files. So, for instance, I' ll

2 3
computations? look — I' ll look at a file and say is the original debt

A. Correct.
2 3 amount or is what they paid and what the creditor

4 5 6
Q. Do you know whether or not Hess Kennedy did reported they owed less than what the consumer

anything to verify the consumer-supplied information? originally reported. And I' ll do comparisons on those
A. No.

4 5 6
type of numbers to see.

7 8
Q. Do you know whether the amounts recorded in the If the consumer over-reported the number,

client files were ever updated if the creditor had
7 8 the original debt, then what it says is — right. I

9 supplied different information than that had — which 9 mean, if the consumer underreported the debt, the
10 had been originally supplied by the consumer? 10 settlement percentage is going to be much higher.
11 A. No. 11 Right? So if they say 8,000 instead of 10,000 and you
12 Q, Do you know whether a debt settlement company 12 pay six, it's going to be 75 percent as opposed to
13 typically verifies the amount of the debt with the 13 60 percent.
14 creditor? 14 Q. I'm sorry. You did data cleaning. What did
15 A. Yes. There' ll be credit reports. Some will 15 you change in the data, if anything?
16 get credit reports, not all of them 16 A. What I did is I compared numbers in terms of
17 Q. Okay. Do you know whether or not Hess Kennedy 17 what the debit — what the creditors said they owed
18 did that? 18 versus what the consumer said they owed. And that's one
19 A. In some files, I saw credit reports. And I 19 of the reasons I would kick out that file and go back
20 can't tell exactly which files they were. 20 and look at that file to see if I could get a more
21 Q. You saw credit reports? 21 accurate number.
22 A. Actually, I did. 22 Q. So if the consumer's number did not match with
23 Q. How many times? 23 the creditors that he owed, what did you do?
24 A. Not many, three or four times. 24 A. I'd go back to the file and see if I could
25 Q. Pretty rare? 25 resolve what the number was, what the appropriate number

Page 167 Page 169

1 A. Right. 1 was,

2 3
Q. Uh-huh. Q. Andhowwouldyoudothat?
A. So there are a few occasions — a few occasions

2 3
A. If the creditor said that it was less, I would

4 5 6 7 8 9

where I saw that, tend — I would use the lower number for the original
Q. And you think those credit reports were pulled debt amount.

by Hess Kennedy?
4 5 6

Q. Which would have the effect of increasing
A. I don't know. the
Q. Okay. A. Settlement percentage. So it makes them'look
A. All I know is that it was in the file.

7 8 9
worse.

10 . Q. Okay. So fair to say that you have no 10 Q. Okay. In how many instances did you change the
11 empirical data or statistical analysis to conclude that 11 amount of the debt based upon this comparison?
12 the debt figures for the client files are accurate? 12 A. I don't know, maybe 20 or 30.
13 A. True. 13 Q. Twenty or thirty of the 250 that you looked at?
14 Q. You' re simply assuming that they were for the 14 A. Well, each account has five accounts. Right?
15 purposes of your analysis? 15 So out of the 250, that's 1,200 accounts.
16 A. Yes, 16 Q. No, I'm sorry. Twenty or thirty accounts
17 However, I do some data cleaning as well. 17 meaning, or 20 or 30 clients?
18 I can talk about some of the data cleaning that I did. 18 A. Roughly, 20 or 30 accounts. I mean, I — and
19 That's actually one of the reasons I went through and 19 there were roughly 20 or 30 clients, but I didn't change
20 allowed myself to look at many of the records. 20 all the numbers in the client's file.
21 Q. You did data cleaning on the Hess Kennedy 21 Q. Okay. So for 20 or 30 clients of the250
22 files? 22 clients that you looked at in the sample set, you
23 A, Yes. 23 changed one or more of the debt amounts?
24 Q. What does that mean? 24 A. Accounts. Right. And I thought it was good
25 A. What it means is I' ll do certain comparisons 25 because it provides a more conservative number. Right?
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1 Q. Well, only if you change the number down, 1 then you would agree with me there was some concern that

2 3 right? If you change the number up, it's not more you might be adjusting the wrong Citibank account?
conservative, A. But if I — you get back to my original point.

4 5 6
A. But if I — then it's not going to kick it out If I can't match it, I'm not going to change it.

if my condition is that the credit report is a smaller Q. But
number. A. The

7 8 Q. How do you know that the creditor report Q. — that's my original question then: How were
creditor

2 3 4 5 6 7 8

you able to confirm that it was exactly the right
9 A. Because on the files, the creditor says, this 9 account if you couldn't confirm the account number?

10 is your debt amount and this is what we' re offering and 10 A. You have a debtor, and you can either follow
11 this is what you' re going to pay. And so I can compare 11 the debtor through the sequence for what they paid, the
12 that, the debt amount that the creditor said, to the 12 debt that they repaid, or you can' t. Right? And so
13 debt amount that the consumer reported. And 13 you' re going to end up matching the debts.
14 Q. Andyour 14 So if they have one Citibank account and
15 A. — so what I"m — what I'm — what I'm trying 15 the creditor is Citibank, you can match those. If they
16 to say is when a creditor says it's less than what the 16 have one HBC account, you can match that. If they have
17 consumer said, I want to use the smaller number because 17 three Citibank accounts, sometimes you can match it
18 it's more conservative. 18 based on the amounts because one is 1,000 and another is
19 If a consumer reports a higher number than 19 5,000, and sometimes you can' t.
20 a creditor, I want to use the consumer's number because 20 Q. Would there
21 that's more conservative. 21 A. If they' re both 3,000
22 Q. Well, let's test it for a second. Because it' s 22 Q. Uh-huIL
23 not really more conservative. If it — if you use the 23 A. — you know, it's hard to distinguish between
24 lower number, it actually makes the settlement look 24 the two.
25 A. Worse. 25 Q. Sure. Were there instances in which you

Page 171 Page 173

1 Q. Worse in terms of raising the amount, you' re 1 attempted to do data cleaning, as you termed it, but

2 3
saying? were unable to because you were unable to confirm which

A. Raising the percentage that they have to repay.
2 3

account was at issue?

4 5 6
Q. Okay. Are you — is your testimony that each A. There were some where I was unsure, yes.

of these 20 instances you were able to exactly confirm Q. And in those instances, did you do any data
the entire account numbers, that you made sure that you modification?

7 8
were adjusting the appropriate account? A. No.

A. I would — the account numbers are redacted.

4 5 6 7 8

Q. So you left it — the data at what appeared to
9 Q. So how did you know that you were adjusting the 9 be potentially inaccurate data?

10 appropriate account? 10 A. Right.
11 A. I would only test it if I could follow the 11 Q. And the number that you left was the higher
12 creditor through. Right? Because they would say that 12 number, which the consumer reported, which would make
13 it was Citibank, and then you might see that they sold 13 the settlement look artificially low if the creditor's
14 it to somebody else. If I can't follow it through, then 14 number was correct?
15 I wouldn't change it. I can't — if I can't follow it 15 A. Correct.
16 through, then I can't compare it. 16 Q. You talked about mixing other files as a data
17 Q. And in many instances, you would agree with me, 17 issue, over-redactions as a data issue, the lack of a
18 that John Smith might — I think it's John Smith, wasn' t 18 summary table. Then we talked about the fact that the
19 it, &om Las Vegas, our sample customer — might have 19 debt amount might be inaccurate.
20 three Citibank accounts, correct? 20 One of the other data issues that you had
21 A. Correct. 21. were that some files were incomplete, correct?
22 Q. I mean, the consumers often had more than one 22 A. Correct.
23 account with the same institution, correct? 23 Q. And those files, your response first was to
24 A. Correct. 24 instruct Agular not to input incomplete files, meaning
25 Q, And if you had the account number redacted, 25 to skip them over when they were doing their random
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1 sample, correct? 1 settlement letter but there will not 'be a confirmatory

2 3
A. Correct. check or any indication that money was actually paid.
Q. And if Agular either did not skip them over or You' re familiar with that?

4 5 6
did not consider the file incomplete, upon your review, A. Correct.
if you considered the file incomplete of the files that Q. And, in fact, I would venture a guess to say
you looked at, you discarded that data? that in most instances in which there's a settlement

7 8 9
A. Correct. letter, there's not a record of the actual settlement
Q. Did you also consider any reliability issues in

2 3 4 5 6 7 8

being paid. Are you familiar with that?
terms of the actual settlement of — that was made or 9 A. I'm not sure if it's most. But, yes, there are

10 the extent to which a reported settlement was confirmed 10 many cases.
11 and actually paid? 11 Q. Many. Are you familiar with the fact that in
12 A. Yes. I had instructions that they needed to 12 many instances a creditor would offer a settlement, but
13 pull it &om the settlement letters from the creditors. 13 the consumer would not have sufficient funds in the,
14 Q. What's a settlement letter? 14 quote, escrow account to pay the offered settlement so
15 A. I t 's a letter from creditors saying that, we 15 that the settlement was never consummated?
16 will settle your debt of "X" dollars for a certain 16 A. Yes.
17 amount. 17 Q. And in those instances how did you account for
18 And so they would go back, and in the 18 that in your analysis?
19 files you'd see settlement letters, and you would also 19 A. I would toss out the ones — I have a indicator
20 see settlement sheets that were generated by the 20 in my files. It's a — I'd call it an offer as opposed
21 company. Right? So you could actually use those to 21 to a settlement. And I didn't analyze the offers
22 start confirming that the right numbers were put in. 22 because I didn't feel that the data was reliable enough
23 Q. Which data did you rely upon, the settlement 23 to analyze the offers.
24 letters from the creditors or the settlement sheets &om 24 Q. Sir, you just indicated the opposite. You
25 the company (inaudible). 25 indicated that the settlement letter that you were

Page 175 Page 177

1 A. Settlement letters. I figure that they' re more 1 relying upon was the offer &om the creditor.

2 3
accurate. A. Right. But you — but you have

Q. So if the creditor offered a settleinent
2 3

Q. Are you changing that testimony?

4 5 6 7 8 9

pardon me, The settlement letters, these are offers of A. But I said — but I said that you can match
settlement, correct? that with the company records, and you can match that

A. I did not analyze the offers; I only analyzed with the other things in the file.
the actual settlements. And so you'd see the settlement Q. We also agreed that in many instances there' s
letter, and you'd actually see checks in the file.

4 5 6 7 8

not an actual record in the file confirming that
Q. Let's go back for a second. You indicated that 9 settlement was actually paid. You agreed with that.

10 you determmed the amount of the settlement based upon 10 Are you still agreeing with that statement?
11 the settlement letter, a letter &om the creditor, 11 A. I'm still agreeing with that.
12 correct? 12 In that case, I called those offers. When
13 A. Uh-huh. 13 I can't match it up with something that happened
14 Q. Yes? 14 that's why you see many fewer offers.
15 A. Yes. Sorry. 15 Like I said, I tried to take something
16 Q. And that was a letter &om the creditor 16 that was a very conservative approach to this data
17 indicating that they would agree to settle the debt for 17 because I don't want — I didn't want to try to mix
18 "X" amount, correct? 18 offers with settlements. I didn't want to try to mix up
19 A. Correct. 19 a lot of these things. And whenever I could, I would
20 Q. The settlement letter itself does not confirm 20 take what I believed to be the most conservative
21 that the money was actually received by the creditor, 21 assumption.
22 correct? 22 Q. Sir, you indicated a few minutes ago that you
23 A, Correct, 23 determined the fact in the amount in the settlement &om '"
24 Q. Now, having been through this data myself, I'm 24 the letter &om the creditor that was offering the
25 aware of the fact that in many instances there will be a 25 settlement.
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1 A. Correct. 1 Q. So if there was documentory evidence in the

2 3
Q. In fact, you indicated that there were file indicating that 250 was paid but the creditor

settlement sheets &om the company and there were
2 3

letter said that 275 would be accepted, which amount did

4 5 6
settlement offers &om the creditor. And you instructed youuse?
Agular to use the settlement offer &om the creditor, A. Well, if there was a check, I'd use the 250.
correct?

4 5 6
But that never happened.

7 8
A. For the amounts, correct. Q. Okay. It never happened that there was an
Q. Yes. And you agree that in many instances

7 8 actual copy of the check?
9 there's no record in the file indicating that settlement 9 A. No. There were a lot of checks in the file.

10 has actually been paid, correct? 10 It just didn't happen — I didn't find any cases that I
11 A. Correct. 11 couldn't find that the check didn't match the other
12 But what you' re missing is my statement 12 pieces ofevidence.
13 that I use it to match up and that I need to follow it 13 Q. You — so your testimony is that there's no
14 through, is that there are checks in the files. And 14 instances in which the creditor made an offer of "X"
15 there are — when you have an offer, it generally was 15 dollars and the evidence in the file showed that
16 not recorded as a settlement by the firm. And so you 16 something less than the creditor's offer was ultimately
17 look for multiple instances of that settlement being 17 negotiated andpaid?
18 consummated. 18 A. No, that's not what I'm trying to say.
19 If you only have one thing that indicates 19 There were multiple letters for the same
20 that the — that implies it's an offer, so you just have 20 account. And soinetimes you have an offer. And
21 a letter and you don't have anything else, I would mark 21 sometimes the final amount paid would be less; sometimes
22 that as an offer. 22 it would actuany be more. So I'm not trying to imply
23 Q. Okay. So your testimony is that for every 23 that there was never a difference. But you could always
24 client file for which you confirmed that there was a 24 match up multiple pieces of evidence that's — that were
25 settlement that there was both an offer letter &om the 25 consistent for when we recorded the settlements.

Page 179 Page 181

1 creditor and some record in the file confirming the 1 Q. And what was your criteria of what evidence

2 3
money was actually sent to the creditor? would be sufficient to document the actual fact of

A. Yes. 2 3
settlement?

4 5 6
Q. For every single one that you indicated was a A. Well, there's the three pieces, right? You

settlement? have a check, you have the creditor letter, and you have
A. In the ones that I reviewed, yes. And those

4 5 6
the — essentially, the settlement sheet &om the

7 8
were my instructions to them, that they can't just have company.
one thing.

7 8
Q. Those are the only three pieces that you relied

9 Q. Those instructions are in writing to Agular? 9 upon?
10 A. No. They were on the phone. 10 A. No. There are a couple of cases where I
11 Q. And your instruction was what to Agular, they 11 actually relied on court settlements in terms of that
12 can't just have one thing? 12 that was the final amount.
13 A. I told them that there's a — I explained to 13 Q. Okay. So those four items
14 them the difference between an offer and a settlement 14 A. Uh-huh.
15 and that I needed to have the settlements put into the 15 Q. — is that what you relied upon for
16 file. 16 determination of the amount of settlement?
17 Q. Sir, you testified a minute ago that you 17 A. Correct.
18 instructed them to use the creditor letters, meaning the 18 Q. And you indicated in many instances there was
19 offers of settlement &om the creditor. Now your 19 more than one creditor letter, correct?
20 testimony is that you instructed them to use the 20 A. There were many — yeah. It wasn't in&equent.
21 creditor letters plus some other confirmatory evidence 21 Q. Hopefully
22 in the file? 22 A. It wasn't infrequent.
23 A. Yes. They use the credit letters to get the 23 Q. — hopefully, they wouldn't accept the first
24 amounts that — we felt that those amounts were more 24 offer, right?
25 reliable. 25 A. Well, there's a theory about this, but it goes
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1 down a different path, that if you have a relationship, 1 clients.

2 3
they' re going to give you a good offer the first time. Q. So not a net benefit?
So you wouldn't expect to get a lot by negotiation.

2 3
A. Because I can't actually calculate all the

4 5 6
Q. Well, that's an interesting path, and we should fees.

probably spend a minute on it. But there's also a Q. Just make sure I understand this then.
theory that if you have a bad relationship, you' re not

4 5 6
A. Their fees are

7 8 going to get a good offer and, in fact, the creditors Q. Hold on. Letmejust ask the question, if I
won't settle with you period. You' re familiar with 7 8

could, please.
9 that? 9 You analyzed the services that Hess

10 A. I' ve heard that. 10 Kennedy provided to the consumers in terms of
11 Q, And you' re familiar with some debt settlement 11 settlements, correct?
12 companies are actually blackballed in the industry, 12 A. Uh-huh,
13 meaning that creditors refuse to settle any accounts 13 Q. That would be yes, right?
14 with them? 14 A. Sorry. Yes.
15 A. I ' ve heard that too. 15 Q. All right.
16 Q. You' ve heard that about Hess Kennedy? 16 A. When I'm ~ g, I c an't
17 A. No. 17 Q. Yeah, that was a hard one. I apologize.
18 Q. You' re not aware that Chase refused to settle 18 MS. ~ OD: T h at's not sarcasm. For the
19 any account with Hess Kennedy? 19 record, the witness took a drixk right when I asked them
20 A. No. 20 the question. It's my fault.
21 Q. Okay. Did you do any inquiry into whether Hess 21 Q. (By Ms. Harrod) So you analyzed the settlement
22 Kennedy had been blackballed by any of the creditors in 22 value that Hess Kennedy provided to the consumer,
23 the industry? 23 correct?
24 A. No. 24 A. Correct.
25 But there is testimony in the FTC 25 Q. And your testimony is you did not analyze the

Page 183 Page 185

1 testimony &om some of the debt settlement companies 1 cost of those services to the consumers because you did

2 3
where they show that certain creditors say they won' t not want to rely upon the data of the amounts the
work with settlement companies, and they actually do.

2 3 consumers paid to the company?

4 5 6
They tell consumers — or they have letters to consumers 4 A. Correct.
saying, we won't work with them, and then they actually Q. And you — your testimony today is that you are
settle. And so that's part of the files that I provided not opining and not offering an opinion that Hess

7 8
foi you. Kennedy provided a net benefit to the consumer in any

Q. But you made no inquiry with the creditors as respect, fair?
9 to whether or not they were willing to settle any of the

5 6 7 8 9

A. Fair.
10 accounts with Hess Kennedy? 10 Q. Okay Your only testimony is that there was
11 A. No. 11 some benefit offered, not as to whether that benefit was
12 Q. Last question in terms of the data issues: In 12 greater or less than the cost to the consumers, correct?
13 terms of the amount of money the consumers paid to the 13 A. Correct.
14 company, your sole source of that information was the 14 Q. And when I say cost to the consumers, that' s
15 client files, correct? 15 the pure out-of-pocket cost to the consumers. You also
16 A. Correct. 16 did not consider or include in your analysis any
17 Q. And 17 additional cost to the consumer in terms of impaired
18 A. I didnot analyze the ainount theypaid to the 18 credit rating, additional legal costs, potential for
19 company because I didn't feel that that data was 19 bankruptcy in the future, or anything like that.
20 reliable. 20 Correct?
21 Q. I don't understand that statement, sir. I 21 A. Correct.
22 thought that your conclusion was that Hess Kennedy did 22 Q. Sir, on page 2 of your report, you indicate
23 provide a net benefit to the clients, Is that your 23 that: The firm seems — the firm meaning Hess
24 conclusion? 24 Kennedy — seems to be generating value over time for
25 A. My conclusion is they provided a benefit to the 25 their clients, using several measurements.
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1 As we just discussed, when you' re saying right?

2 3
that the — Hess Kennedy is generating value for the A. No. But it was in their contracts where
clients, your statement is not as to net value. It' s

1 2 3
they — there are cases where, when they enrolled, they

4 5 6
simply as to some value. Correct? talk about estimated fees or whatever and how much

A. Correct. you' re going to repay and what your payment amounts are
Q. Then you indicate that: The settlement going to be.

7 8
percentage of approximately 60 percent. Do you see Q. But my question was: You didn't listen
that?

4 5 6 7 8

A. No.
9 A. Uh-huh. 9 Q. — to conversations when Hess Kennedy and the

10 Q. Where does that data come &om, sir? 10 consumers, correct?
ll A. Fromthedatafiles 11 A. Correct.
12 Q. Mean 12 Q. And, in fact, you don't even know that it was
13 A. — &om the settlement percentages that we 13 Hess Kennedy who signed up the consumers, right?
14 calculated. 14 A. No. I — sorry. Yes.
15 Q. Meaning that Hess Kennedy charged its 15 Q. Do you know who signed up the consumers?
16 consumers and represented to them — let me repbrase the 16 A. I don't know who signed up the consumers that
17 question. 17 I — whose files I looked at. I'm under the impression,
18 The fees paid to Hess Kennedy assumed that 18 the brief is that Credit Exchange signed up some, all,
19 the debts would be settled at 40 percent of the original 19 some fraction of the consumers.
20 balance, correct? 20 Q. Okay. So your understanding is that when the
21 A . Yes. That's noted on a page in the back. 21 consumers were signed up, whoever signed them up told
22 Q. And that's the inverse of your reference here 22 them it would — the debt would be settled at 40 cents
23 that the settlement percentage of approximately 23 on the dollar, and the debt was actually settled on
24 60 percent, correct? 24 60 cents on the dollar?
25 A. Correct. 25 A. Yes. But I don't know who said that to them.

Page 187 Page 189

1 Q. You said it's noted in the back Where is 1 Q. Okay. You would agree with me that if the

2 3
that? consumers were told that the debt would be settled on

A, On page 8, the first paragraph under
2 3

40 cents on the dollar and it was actually settled at

4 5 6 7 8

Figure 2 — Figure 1. (Reading): It appears the firm 60 cents on the dollar that, by my math — and hopefully
estimated client would pay 40 cents for each dollar of you' ll agree with my math here — that means that the
debt enrolled. debt was settled for 50 percent more than was

Q. Wonderful. Because I want to address'both represented to the client it would be?
statements at one time, if we could, please. A. Correct.

9 All of the client files that you reviewed

4 5 6 7 8 9

Q. Okay.
10 actually calculated the fees to the client based upon 10 A. But we don't — we don't know if it was
11 the debt being settled at exactly 40 percent of the 11 exactly, if they gave them a range. But the worksheet
12 original debt amount, correct? 12 used 40 percent.
13 A. Yes. 13 Q. You don't know one way or the other what was
14 Q. And yet you indicate here in your report that 14 told to them, correct?
15 the firm estimated the client would pay 40 cents on the 15 A. That's what I'm saying. All I know is that on
16 dollar and that the settlement would be approximately 16 the worksheet they used 40 percent to calculate the
17 60 percent. Do you see that? 17 payment.
18 A. Right. The settlement percentage is — what 18 Q. And you would agree with me that 50 percent of
19 they paid was 60 cents, and the firm estimated 40 cents. 19 the — of the original settlement amount of 40 percent
20 Correct. When they signed up, the firm said 40. And 20 is significant statistically? Fair to say?
21 looking at the settleinents, it was — it was 60 percent. 21 A. Well, without a variance, you can't — but,
22 Q. Okay, And let's just focus on that for one 22 yes
23 second. Because when you say "when they signed up, the 23 Q. Fifty percent
24 firm said 40," you didn't actually listen to any 24 A. — I would say managerially significant.
25 statements between Hess Kennedy and the consumers, 25 Q. Okay,
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1 A. Statistically, they' re different. ranges for one firm.

2 3 Q. Statistically, they' re different. But you Q. And how many firms did you look at to determme
would agree that that's a significant discrepancy, what the average settlement was in the industry?

4 5 6
correct? Yes? A. Well, we go back to the original Table 1, the

A. Yes. six firms as well as the survey by the TASC.
Q. And you indicate in your report that the Q. Well, but that's for completion rate. That' s

7 8
settlement percentage of approximately 60 percent is at not for settlement amounts.
the upper end of the industry. You see that? A. Well, they also report — they also report the

9 A. Correct. settlement amounts.
10 Q. And then you say it's above what was used to 10 Q. And where is that reflected in your report?
11 calculate the payment plan, which we just discussed, 11 A . You pull up — you start on page 5 right under
12 right? 12 "Value Generated,"
13 A. Correct. 13 Q. Uh-huh.
14 Q. But then you say it's not significantly above 14 A. Okay? (Reading): Consumers paid 199 million
15 the industry, especially considering the data issues. 15 to settle 364 million.
16 Do I take it to mean, sir, that you' re saying that the 16 Q. Sir, my question was to how many companies did
17 settlement percentage of 60 percent is not significantly 17 you look at to determine what the average settlement was
18 above the industry? 18 in the industry. And so far you' ve pointed to the DMB
19 A. The average in the industry, correct. That 19 settlement on
20 it's going to be — you know, it's going to be — in 20 A. No. This is a TASC report where they did an
21 statistics, right, we get back to the original point of 21 industry survey. Right here, the first paragraph on
22 you don't know what the truth is. You build a 22 page 5 under "Value Generated."
23 confidence and roH all around the truth. I don't if 23 Q. And what's the amount — the percentage of the
24 it's exactly 60 percent. I know that it's between 57 24 debt that was settled?
25 and 63 percent. 25 A. I think that's fifly — 55, 57. I'd have to

Page 191 Page 193

1 Q. Is that the actual facts you list in your .1 get a calculator. (Witness calculating). 55 percent.

2 3
answer? Q. That number is not reflected in your report

A. No, I'm just using that as an example. anywhere, is it, sir?

4 5 6
Q. Okay. A, I thought I put a number in there. I'd have to
A. And if it falls within that range, then you look.

can't say &om a statistical standpoint that they' re

2 3 4 5 6

Q. Okay. Sir, what was the duration of consumers'

7 8
different. I can eyeball it and say, yes, it's much enrollment in the average debt settlement program? Let
higher. me rephrase the question.

9 Q. What is the average in the industry in terms of
7 8 9

What was the intended duration of the
10 settlements? 10 average debt settlement program?
ll A. Well, on page — it's around 57 percent. 11 A. For the industry or Hess Kennedy?
12 Q. 57? 12 Q. For the industry.
13 A. It's around — right. Because you see — I'm 13 A. Generally, it's a three- to four-year program
14 trying to get — make sure I get the right number here. 14 Q. And for Hess Kennedy?
15 I know I put it in here. 15 A. From what I recall, it was a three-year.
16 It is — they vary between 50 to 16 Generally, 36 months is what they tried to spread the
17 60 percent. When I talked with the Texas Attorney 17 payments over. I did see some cases where people did it
18 General, they believed it's around 60 percent. And you 18 in a year or less.
19 see at the bottom of page 6 I give a range of 50 to 19 Q. Do you know where Hess Kennedy was located?
20 60 percent. 20 A. Florida.
21 Q. If you actually look at the next page, on 21 Q. Who handles the debt negotiation for Hess
22 page 7, and you give the chart, Table 2 22 Kennedy?
23 A. Uh-huh. 23 A. I don'tknow.
24 Q. — of the settlement percentages. 24 (Reporter clarification)
25 A, But that's — right. That's providing the 25 THE WITNESS: That's why I keep eating
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1 these things. 1 A. But some completed in a year too.

2 3 Q. (By Ms. Harrod) You indicate in your report Q. But does it really matter how many completed
that the percentage of debt paid off by clients

2 3
it, because your analysis here states that of those who

4 5 6 7 8 9

increases over time reaching approximately 70 percent completed the program?
after 34 months. Do you see that? A. The 70 percent?

A. Yes, Well — on page 8?
4 5 6

Q. Or is your analysis here for — the 70 percent
Q. On page 2. only apply to those who were actually in it for the
A. Okay. Okay. entire 34 (4-week) months?
Q. All right. That's just for Hess Kennedy,

7 8 9
A. No. What the — what the chart is intended to

10 correct? 10 show is that ten months — the people that lasted ten or
ll A. Correct. 11 more months, how much of the debt did they pay off? At
12 Q. And so those are only for consumers who 12 16 months, those that lasted for 16 months, how much of
13 actually completed the entire 34-month program? 13 the debt did they pay off? At 20 months, those that
14 A. No, that were in the program for thirty 14 lasted 20 months, how much of the debt did they pay off?
15 they' re four-week months. They' re not — so where 15 So it's looking essentially over time
16 the — right. 13-month year. So it's conditional on 16 trying to 'show or test, if you will, is it increasing
17 them lasting that long in the program. 17 over time? So is it — the hypothesis that it's really
18 Q. And how many consumers did you look at that 18 going after is is it a one-shot deal? Are they trying
19 actually lasted that long in the program? 19 to only pay off one debt for the consumer or are they
20 A. I don't have that data in &ont of me. 20 continuing to work on all the accounts and get more
21 Q. It's very few, isn't it? 21 settled over time?
22 A. It's very few. I mean, the firm wasn't around 22 Q. Let's go back and revisit our data issues for a
23 that long. 23 second. Because the next part of your report references
24 Q. Right. Meaning you looked at 327 clients 24 the refunds that were paid to the clients?
25 total. 25 A. Correct.

Page 195 Page 197

1 A. Uh-huh. 1 Q. And where did you obtain the data regarding

.2 3 Q. And you said that 4.3 percent actually complete refunds paid to the clients?
the program, right?

2 3
A. There are actually refund letters and checks.

4 5 6
A. Correct. Q. And is your assumption that for every refund
Q. So if 4.3 percent complete the program and that was paid to the client that that was documented in

there's 327 to start, what is that, like 12?
4 5 6

the client file?

7 8 9
A. 14. A. Those are the only ones that I include, yes.
Q. Thank you. So 14 actually complete the Q. And you don't know whether or not refunds were

program. Your conclusion here that the percentage of
7 8 9

paid that were not documented in the client files,
10 debts paid offby client increase over time, reaching 10 correct?
11 70 percent after 34 (4-week) months, that conclusion is 11 A. Correct.
12 based upon 14 clients? 12 Q. And
13 A. No. I mean, if you want, I' ll go look to see 13 A. My analysis assumes that they didn't get
14 exactly how many last that long. There are people that 14 refunds.
15 completed within nine months I' ve seen in the file. So 15 Q. Okay. And in analyzing the refunds, you did
16 it's not based on 14 clients. 16 not include in your analysis any monies paid to the
17 I mean, I don't know how many lasted that 17 consumers by the Receiver under the claims process,
18 long, to be honest. I mean, I don't have the data in 18 correct?
19 &out of me. 19 A. I don't — once again, I don't understand your
20 Q. What was the completion rate for Hess Kennedy? 20 question.
21 A. 4.3. 21 Q. Let me rephrase it.
22 Q. Okay. So 4.3 of the 327 clients completed the 22 In analyzing the refunds, you did not
23 program, correct? 23 include in your analysis any monies paid to the consumer I24 A. Right. 24 after the Receiver took over Hess Kennedy, correct?
25 Q. So 25 A. I don'tknow. Tobehonest, I don'tknow.
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1 Q. Are you familiar with the claims process the 1 A. Or that — right. That the relationship was

2 3
Receiver instituted for Hess Kennedy? terminated. So their NSFs or whatever was all treated

A. No.
2 3

as a canceled account. And I make a note that I believe

4 5 6
Q. Do you know whether or not the Receiver paid that the cancellation numbers are low.

any money to any of the consumers, meaning returned any Q. Because you assume that there's missing data,
of their monies to them?

4 5 6
correct?

7 8
A. I started collecting information to see if A. Right. Because I only have 39 percent of the

there were differences between before and after, but
7 8

consumers canceling, which is very little for the
9 it — there's a lot of information about after they took 9 industry.

10 over that's not included in the files. 10 Q. So the analysis that you did do indicates that
11 Q. That's not included in the material that was 11 the consumer information that you' re relying upon,
12 submitted to you? 12 again, is incomplete or lacking in some respect?
13 A. Correct. 13 A. True. I mean, I say that up &ont.
14 Q. Did you visit the Receiver's Web site to review 14 But the information that's missing would
15 any of that data? 15 tend to make the firm look better. Not always, but it
16 A. No. 16 would tend to make the firm look better.
17 Q. Are you familiar that there was a claims 17 Q. Well, you — you' re assuming that there are
18 process in this case in which 20,000 consumers submitted 18 missing settlements, correct?
19 documentation indicating how much money they had paid to 19 A. Right. But if there are no missing
20 the Receivership entities? 20 settlements, then the numbers are accurate. And — but
21 A. No. 21 if there are missing settlements — well, actually the
22 Q. You didn't compare any of the claimed amounts, 22 settlement percentages could change, but they'd have a
23 meaning what the consumers said they paid the 23 higher number of settlements, higher percentage of debt
24 receivership entities, to the client file records for 24 that would have settled.
25 what the consumers paid, correct? 25 Q. If there's also missing data in terms of the

Page 199 Page 201

1 A. Correct. 1 actual debts of the consumers, whether it' s

2 3 Q. And assuming with me that the Receiver spent understated or simply missing data completely, that
months and months and months verifying the data that the 2 3. would also affect your analysis, correct?

4 5 6
consumers submitted as to how much money they paid in A. Correct,
and the consumer Gled objections and the Court ruled Q. And that would not be beneficial to the bottom
upon each of those objections, you didn't review any of

4 5 6
liiie?

7 8
the Court's rulings to confirm the assumptions in your A. Yeah. We don't know which way it would go.
analysis as to how much money each of the consumers had

7 8
Q. Right. So missing data would go one way, and

9 actually paid in? 9 other missing data would
10 A. Once again, I didn't analyze the amount they 10 A. Right.
11 paid in. I just — when I saw a refund check, I 11 Q. — go the other way
12 recorded the refund check. 12 A. Right.
13 Q. Okay. So the answer is no. You didn't look at 13 Q. — correct?
14 any of that? 14 A. Right. I mean, that's why I noted it in the
15 A. No. 15 report up &ont.
16 Q. Okay. In terms of your note for the fifth 16 Q. Okay, You indicated earlier — well, let' s
17 point that for more than half of the consumers who 17 actually review your report.
18 canceled out of the program received refunds averaging 18 You indicate that, under the "Debt
19 more than $950, that does not include reference to 19 Settlement Industry" analysis on page 3, that: The key
20 inactive consumers, correct? You do not — if I recall 20 finding in this section is that the success rate for
21 correctly, if a consumer was inactive, you did not keep 21 debt settlement is better than that for credit
22 them as a canceled, correct? 22 counseling and similar to bankruptcy. Do you see that?
23 A. Correct. 23 A, I remember saying it, but I don't
24 Q. Unless there was affirmative evidence in the 24 Q. The first paragraph
25 file that it canceled it? 25 A. Okay.
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1 Q. — under "Debt Settlement Industry" on page 3. 1 compare that completion rate because the industry rates

2 3
A. Okay. are for a colcord (phonetic) of people that were in the
Q. We discussed previously that you' ve used the

2 3
programs for at least three years.

4 term "success rate" in two different forms here, 4 Q. Well, let's talk about that for a second.

5 6 7 8

correct? Because when you say the industry rates are for
A. Uh-huh.

5 6
consumers who are in their program for at least three

Q. One for settling 75 percent of the debt and one years.
for settling 100 percent of the debt, correct?

7 8
A. Right.

9 A. Correct. 9 Q. Did I get thatright?
10 Q. And what definition is this that you used here? 10 But many of the debt settlement companies
11 A. This is — this is the industry statistics. So 11 that — whose testimony you' re relying upon were
12 all the industry stuff is what the firms are reporting, 12 actually in the industry themselves for less than three
13 which is roughly 75 percent. 13 years, right?
14 Q. Are you familiar that Michael Bovee in his FTC 14 A. That's why you have so few companies actually
15 statements actually indicated that he was defining 15 recording the completion.
16 success as all of the debts being settled? 16 Q. Can you give me the yes or no first?
17 A. Some of them did, yes. But many of the firms 17 A. Yes.
18 will use 75 percent. And the trade associations allow 18 Q. So some of the data that you' re relying upon is
19 them to use 75 percent. 19 itself for less than three years, correct?
20 Q. Okay. So 20 A. I relied under answer to the FTC question of
21 A. So I'm relying on what the firms reported. 21 for those consumers that have been in your program for
22 Some of them use 100 and some use 75 percent. And your 22 at least three years, what's your completion rate.
23 argument of 75 percent — I' ve seen this in client 23 Q. Right. But many of the people responding to
24 files — is that consumers pay 80 percent and just stop 24 those questions had been in the industry for less than
25 and figure they can do the rest. 25 three years, correct?

Page 203 Page 205

1 Q. Right. But in terms of consistency in your 1 A, Right.

2 3 report, you' re using the term 75 percent was success Q. And
rate. But you' ll agree with me some of the data upon

2 3 A, Not every company responded to that question.
4 which you' re relying, those debt settlement companies 4 Q. Not my question. For the companies who

5 6 7 8

use a different definition for that term? responded to that question, many of those companies had
A. That's true. been in the business for less than three years, correct?
Q. Meaning they use 100 percent, correct? A. Correct.
A . Some of them do, yes. You' re right. Q. So the data they were providing was for less

9 Q. So there's inconsistency within your

5 6 7 8 9

than a three-year period?
10 conclusions there as to the applications or the 10 A. Okay.
11 calculations of the success rate? 11 Q. Agreed?
12 A. If we assume 75 percent, the ones that assume 12 A. Okay.
13 100 percent are going to bias it downwards. Okay? 13 Q. So your conclusion at the end of page 3 that
14 And, you know, you' re right. Several 14 assuming the client stays with the firm they on average
15 people use higher standards. But once again, it's going 15 have paid off 80 percent of their debt by the end of the
16 to bias the number downwards. It's not going to bias it 16 third year, that's an assumption based upon data which
17 upwaids. 17 doesn't actually cover the client records for the
18 And the point of these comparisons in the 18 entirety of a three-year period, correct?
19 "Debt Settlement Industry" is to provide a benchmark to 19 A. Okay.
20 see how this company does vis-a-vis the industry. And, 20 Q. Agreed?
21 you know, I' ve already said that, you know, they have a 21 A. Agreed. I mean, if you have people that are
22 4.3 settlement rate — or completion rate versus a 30 22 doing it for less, then that's true.
23 percent, 33 percent for the industry. So it's much 23 Q. And then you indicate on your next sentence on
24 less. You know, it doesn't matter if it's 33 or 27 or 24 page 4 that: None of the welfare calculations include
25 40. It's still much less, And it's a little unfair to 25 the value of the financial education provided to the
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1 clients which — you state — can have a very beneficial 1 A. Yes.

2 3
effect on consumers. Do you see that? Q. So in your opinion — or you would agree that

A. Uh-huh.
2 3

the consumers who enrolled in the debt settlement

4 5 6 7 8 9

Q. Did you do any analysis or monetization of what programs that you' ve looked at are financially
your conclusions were for the beneficial effect purpose vulnerable consumers to begin with?
on which is the financial education?

4 5 6
A. Correct.

A. No. Q. And that a misstep, or as you say, a small
And my earlier paper actually provides setback has really an amplified effect upon these

some references of people who did studies. And that' s
7 8 9

consumers because they' re economically challenged to
10 literally some — it's an open question. There's some 10 begin with?
11 people that argue there's no benefit. But there have 11 A. Correct.
12 been some studies that show that there is benefit to the 12 Q. I want to turn to the chart on Table 1, and I'm
13 people completing the financial education. 13 going to actually ask you about some of the underlying
14 Q. Again, my question is just what you' re opining 14 material that you' re relying upon for those numbers. Do
15 on what work you did. You did no analysis 15 you have
16 A. No. 16 A. Table 1?
17 Q. — and you' re offering no opinion in that 17 Q. Table 1 on
18 regard. Correct? 18 A. The chart?
19 A. Correct. 19 Q. — Table 1 on page 5?
20 Q. You simply are noting that there can be some 20 A. Oh. Okay.
21 benefit out there, but you' ve made no attempt to 21 Q. Do you have those underlying materials with you
22 quantify it, correct? 22 to reference?
23 A. Correct. 23 A. They' re actually on the CD. I didn't print it
24 Q. And, in fact, as we indicated earlier, you' re 24 off.
25 not aware that Hess Kennedy even offered any financial 25 Q. So you can't pull them?

Page 207 Page 209

1 education, correct? 1 A. No.

2 3
A. Correct. Q. Okay. Then I' ll read to you &om them.
Q. Okay. Now, in your next sentence, you indicate

2 3
MS. ~ OD: B u t I also have a call, so

4 5 6 7 8

that completion rates are not a good success metric for I'd like to go off the record right now.
debt settlement companies. Do you see that? THE REPORTER: Okay. Off the record.

A. Uh-huh.
4 5 6

(Break was &om 2:57 p.m. to 3:03 p.m.)
Q. Why is that? Q. (By Ms. Harrod) If you can turn to Table 1,
A. When you compare it to bankruptcy or even to please, in your report, which is on page 5, the

9 credit counseling, credit counseling you' re paying off
7 8 9

companies that you have listed, those are the companies
10 all your debts. Okay? And so if you miss a payment, 10 that were reporting to the FTC, correct?
11 you essentially default on all your accounts. So 11 A. Correct.
12 essentially it's one amorphous thing, regardless of the 12 Q. And you relied upon their FTC testimony for the
13 number of accounts that you' re paying. 13 data that you have listed in your Table 1?
14 In credit counseling, you' re actually 14 A. Correct.
15 paying one account off at a time, and so it's much more 15 Q. Did you pull this data yourself &om the FTC
16 of an account-level success rate than it is a client 16 . reports by these companies?
17 success rate that's an appropriate metric because that' s 17 A. Oh, the specific numbers?
18 how the debt settlement industry approaches the issue. 18 Q. Yes.
19 Q. A little bit further down on page 4, you 19 A. I asked the two and — but I also verified
20 indicate that the relatively low success rate emphasizes 20 multiple of them, yes.
21 the fact that consumers entering these alternatives are 21 Q. Okay.
22 financially vulnerable 22 A. My two RAs.
23 A. Uh-huh. 23 Q, Meaning your son and your &iend's son?
24 Q. — and that even small setbacks can have 24 A. Yes. Well, they' re both college graduates, but
25 profound consequences. Do you see that? 25 yes.
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1 Q. When you call them RAs, you' re calling them 1 A. All this stuff based on the industry.

2 3
Research Assistants; is that right? Q. And then you indicate: In a recent report

A. Yes. That was the job that they were doing.
2 3

NERA. What does that stand for again?

4 5 6
Q. But I'd asked you to — well, let's just A. National Economic Research Associates.

compare one of them, which is the first one for Michael Q. That they indicate: Debt negotiation can have
Bovee, which is the Consumer Recovery Network

4 6
a positive effect upon consumers' financial situation.

7 8
A. Okay. Is that part of your opinion today?
Q. You' ve indicated for him a completion rate of

7 8 A. I'm just saying that — early on, I' ve — you
9 39 percent, correct? 9 know, throughout this whole thing I' ve said I can' t

10 A. Correct. 10 quantify what the benefit is, And there are people that
11 Q. He indicates in his FTC report that CNR's [sic] ll say there's some positive benefit for it. And in the
12 success is measured by active members who complete the 12 next sentence I talk about lowering the credit scores by
13 program is 37 percent. Is this one of the ones that you 13 70 to 130 — 70 to 130 points. So it's not clear what' s
14 verified? 14 going to happen.
15 A. No. Is that &om his question and answers to 15 Q. Yeah. And I want to go there in just a second.
16 the FTC? 16 But first I want to focus onjust the NERA. Is it
17 Q. Yes. 17 pronounced NERA or just the letters, do you know?
18 A. Okay. I verified the TASC number, the DMB 18 A. I don't know.
19 Financial number, the Freedom number. 19 Q. Okay. Well, I'm going to call it N-E-R-A,
20 Q. Let me first look at the DMB one because when I 20 then, if you
21 read the DMB report, they seemed to report 52 percent, 21 A. Okay.
22 not 40.3 percent. You indicate that you verified that 22 Q. — indulge me.
23 number? 23 But their report that debt negotiation can
24 A. Yeah. And if you look at my footnote that they 24 potentially increase a consumer's credit score, are you
25 report two numbers, one for New York and one for 25 offering any opinion to that effect?

Page 211 Page 213

1 overall, so I use the smaller number to be more 1 A. No.

2 3
conservative. 2 Q. Okay. You' re not offering any opinion upon the
Q . Ah, okay. And then was Orion one of the ones effect of debt settlement on a consumer's credit score

4 5 6 7 8 9

that you confirmed? at all, are you?
A. I don'tknow. I mean, I' ll look at the A. No.

iiuiiibers. Q. Are you aware that The Credit Exchange even
Q. Because Orion actually indicated in their FTC advised consumers that debt settlement would hurt their

comments that their completion rate included customers credit rating?
who'd canceled and completed the program themselves.

3 4 5 6 7 8 9

A. No.
10 Were you aware of that? 10 Q. Then when we go forward to the next page in
11 A. No. 11 your report, on page 6, you do state that: Consumers
12 So you want the completion rates lower. 12 should expect their credit score and access to credit to
13 Q. I'm sorry? 13 be impacted, even if only for a short time. Correct?
14 A. I just — well, it doesn't matter. I said I 14 A. Correct.
15 don't understand the numbers. 15 Q. Is that an opinion that you' re offering in this
16 Q. Oh. Now, in the — under the "Value Generated" 16 case?
17 portion of your report on page 5 17 A. It wasn't intended as an opinion, but yes, I
18 A. Uh-huh. 18 would agree — I would agree with that sentiment, that
19 Q. — under the second paragraph, again you refer 19 they should expect their credit to be impacted. Yes.
20 to the financial education provided to clients? 20 Q. Okay. And would you also agree that that
21 A. Correct. 21 impact is, quote, only for a short time?
22 Q. That's based upon the industry, not Hess 22 A. Well, what it says, if only for a short time.
23 Kennedy 23 Even if it's only for a short time. So even if it has a
24 A. Right. 24 beneficial long-term effect, it's going to have
25 Q. — as we discussed. Right? 25 short-term negative consequences.
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1 Q. Let's make sure we' re talking about our — the 1 A. Could be more.

2 3 same temporal period here. A negative impact on a Q. Let's talk about the accreditation rate.
credit report is going to last for seven years, right? A. Okay.

4 5 6 7 8

A. Well, not all. Right? That's bankruptcy. Q. What is an accreditation rate, and I — and am
But, I mean, the negative report is going I pronouncing it correctly?

to last. But if they' re able to increase — you know,

2 3 4 5 6

A. Accreditation, right.
the NERA report talked about, you know, part of your It's essentially how much your debt goes
credit report is also your debt to equity, your debt to

7 8 up between the original balance and when you finally pay
9 income, right, and your debt to expenses. So in theory, 9 it off.

10 successful completion of any of these programs, whether 10 Q. Okay. And what causes it to go up?
11 it's credit counseling or debt settlement, will actually 11 A, Interest and fees.
12 increase those numbers, improve 12 Q. Okay, Have you done any analysis over how much
13 Q. I'm sorry. My question was really simple. 13 the debt would go up over the three-year period of a

14 Tiiiie perm d. 14 debt settlement program?
15 A. Uh-huh. 15 A. No.
16 Q. I said that it's going to last on the credit 16 Q. Most of these consumers would be in an interest
17 report for seven years. 17 rate somewhere around 20 percent or more, right?
18 A. Okay. 18 A. Very likely.
19 Q. Are you disagreeing with that? 19 Q. So if a consumer came in owing $1,000 on one
20 A. No. I mean, it can last for seven years as 20 credit card and that didn't get settled until, say, the
21 well. 21 very end of their three-year period, if at all, did you
22 Q, Okay. So then the statement that you — your 22 do any analysis in terms of the cost to that consumer
23 opinion includes that consumers would expect their 23 over that three-year period?
24 credit score to be impacted, that's a negative impact, 24 A. See, this is where you have to be really
25 correct? 25 careful in how you calculate the cost. And one of the

Page 215 Page 217

1 A. Correct. 1 reasons that I prefer to use the original debt amount

2 3 Q. And that's a negative impact that could last instead of the final debt amount in terms of measuring
for seven years, correct? value that it's providing to the firm because if there' s

4 5 6
A. Correct, interest and fees and you use the final debt amount,
Q. And then you refer to Dash's article where he: then there's potential for overstating the benefit.

Notes that negotiations with creditors can lower credit If you use the — what's the enrolled

7 8 9
scores by 7 to 30 points. Do you see that? debt, then essentially you' re negating all those

A. Uh-huh. interest and fees. So once again, you' re trying to make
Q. Is that part of your opinion today, that

2 3 4 5 6 7 8 9

the program more accurate to what's being pitched to the
10 creditors — that negotiations with creditors can lower 10 consumers at the time. And that's why I tried to use
11 credit scores by 7 to 30 percent — points? 11 the original debt amount.
12 A. It's not my opinion. I'm just reporting what 12 In answer to your question, yes, it can go
13 other people have reported. 13 up quite alit. If they finish the program, then you
14 Q. Well, Dash actually didn't really report that, 14 know, thee paying off what they' re paying off. If
15 did he? 15 they don' t, then there's a tremendous disservice to
16 A. Yeah, he did. 16 consumers at the end.
17 Q. Dash actually wrote that the average consumer 17 Q. Right. And only 4.3 of the consumers actually
18 can have his credit scores impacted by 70 to 30 points? 18 completed the program, right?
19 A, 130. Right. 19 A. Well, this isn't Hess Kennedy; this is the
20 Q. Thank you. 70 to 130. 20 industry.
21 A. Uh-huh. 21 Q. For Hess Kennedy, only 4.3, based upon your
22 Q. It's not intended to be a — the entire range. 22 analysis, completed the program, correct?
23 That's just the range for the average consumer. Right? 23 A . 100 percent paid off.
24 A, Correct. 24 Q. So there was a tremendous penalty for every one
25 Q. Okay. So it could be much more than that? 25 other than the 4.3 percent?
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1 A. For those that weren't paid off. I would agree 1 don't necessarily know what the interest rates are. You

2 3
that there's interest and fees. don't know what the fee schedules are.

Q. A tremendous penalty, in your words, correct?
2 3

Q. So all the same issues in terms of the

4 5 6 7 8 9

A. I would say — I would say that there's a large integrity of the data we discussed previously?
penalty, yes. I'm just quibbling over tremendous. A. Right.

Q. It was your use of the word. I don't mean to Q. But you would agree with me that that would be
put words in your mouth. a more accurate and a better methodology to arrive at an

You also indicate on page 6 of your report

4 5 6 7 8

accurate conclusion as compared to simply using the
in talking with the accreditation rate that: Consumers 9 entire original amount or the entire ending amount?

10 received up to 80 million more in additional benefits, 10 A. That's true. But using that methodology would
ll for a total of 119 million over and above the fees they 11 make them look better.
12 paid? 12 Q. I'rn talking about accuracy. I'm not worried
13 A. Correct. 13 about the perceptions so much.
14 Q. Now, that assumes, does it not, the full 14 You would agree with me that it'd be more
15 three-year interest, penalties, on the entire amount of 15 accurate to do an actual month-by-month analysis rather
16 the debt? 16 than assume the beginning balance or assume the ending
17 A. No. It only assumed 22 percent. So it's not 17 balance?
18 20 percent a year. It's more like 7 percent a year. 18 A. Okay. I mean, that's fine. But
19 Q. I don't understand. 19 Q. You' re agreeing?
20 A. The creditor — I pulled this &om the TASC 20 A. — but mine is a more conservative estimate of
21 report where actually what they originally reported was 21 . the value
22 final debt — what they paid versus the final debt. 22 Q. Sir, Fm just trying to understand if you' re
23 And one of the things the FTC testimony 23 agreeing or disagreeing with me. You' re agreeing?
24 asked them is, well, what was the original debt amount? 24 A. I agree.
25 And so they went back and calculated it using the 25 Q. Okay. And then on the nextpage of your

Page 219 Page 221

1 accreditation rate. Right? So that's the 22 percent. 1 report, on page 7, when you provide the Table 2

2 3
So over three years, 21 percent is roughly 6.8, A. Yeah.
6.9 percent per year.

2 3 Q. — this is just a sample of DMB. Correct?

4 5 6
Q. Here's what I trying to get at, that whether A. Yes.

you use the original amount or the final amount, either Q. But even this sample of DMB, you' ll agree with
one is going to be inaccurate, correct, because debts

4 5 6
me that almost 75 percent of the accounts were settled

7 8
aren't paid off all at the beginning or all at the end. for more than 40 cents on the dollar, right?
Even if a debt settlement program works according to A. Correct.

9 plan, it gets paid off over time. Right?
7 8 9

Q. Okay. And then you state in your next
10 A. Correct. 10 paragraph that: Consumers who canceled — even though
11 Q. So neither number is actually representative of 11 they paid $8 million in fees — had a positive net
12 the actual cost or savings to the consumer. Accurate? 12 welfare of 4.8. You see that?
13 A. That's true. But we don't have a better 13 A. Yes.
14 measurement. And using the original debt amount is more 14 Q. Now, that conclusion is only for the industry
15 accurate to what was told to the consumers. 15 and not for Hess Kennedy, correct?
16 Q. Well, hold on a second. Not-- is it really 16 A. It's actually only for Freedom.
17 true that we don't have a better measurement? I mean, 17 Q. Thank you. Perfect clarification.
18 we have all the Hess Kennedy data. If you wanted to do 18 On the next paragraph, beginning with your
19 a month-by-monthcomparisonof what the cost was for 19 prior — you reference your prior paper
20 each individual month and when the debt was settled, 20 A. Yes.
21 arguably you could, right? 21 Q. — you indicate that Table 3 is reproduced &om
22 A. You — only if you have settlement letters &om 22 your testimony there and shows 43 percent that canceled
23 all the creditors. 23 one debt and that those accounts were settled for
24 Q. Right. You have to worry about the 24 58 percent of the original debt, right?
25 A. Because you don't necessarily — because you 25 A. Correct.
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1 Q. And then you say: And the consumers who 1 A. Okay.

2 3
canceled, on average, had 40% of their debt settled upon Q. You indicate that you reviewed the retainer
cancellation. Do you see that?

2 3
contract for the firm. How many versions of the

4 5 6 7 8

A. Correct. document did you review, sir?
Q. Now, that's not the amount that you actually A. Two.

reported Q. For the same company, Hess Kennedy?
A. Okay. So A. I think just for Hess Kennedy.
Q. — in your prior paper, was it?

4 5 6 7 8

Q. And then you indicate then that there are four
9 A. Well, it's 39 percent. 9 key points salient to the issue, right?

10 Q. That's what you say in your prior paper, right? 10 A, Uh-huh. Yes.
11 A. Yeah, So I dropped an "approximately." Sorry. ll Q. And each of those four points are critical to
12 Q. But you state here 40 percent, correct? 12 your opinion in this case, correct?
13 A. Well, the table has 39 percent, right. 13 A. I think they impact performance. Yes.
14 Q. You say you dropped an approximately. Where is 14 Q. Those are assumptions that you based your
15 the approximately you' re referring to? 15 opinion upon, right?
16 A. If I say approximately 40 percent, right, 39 is 16 A. Yes.
17 approximately 40 percent. I was rounding it to 17 Q. Okay. Number 2 on that sentence is that they,
18 Q. Where do you say approximately 39 18 meaning Hess Kennedy, required their clients to deposit
19 A. That's what I said. I dropped it, sorry, an 19 money into a trust account. Do you see that?
20 approximately. I should have put an approximately, 20 A. Yes.
21 approximately 40 percent. 21 Q. Did you review any record evidence that the
22 Q. Okay. So this is an another instance in which 22 monies had actually been deposited into a trust account?
23 you should have made the number that you' re reporting an 23 A. Could you clarify?
24 approximate number rather than precise? 24 Q. Sure. You' re assuming there was a trust
25 A. Correct. 25 account, right? You didn't interview anyone, review any

Page 223 Page 225

1 Q. Okay. 1 bank statements, or actually confirm the existence of a

2 3 4
A. I put the precise numbers in the table. trust account, correct?
Q. After Table 3, you state: Of the four

2 3 A. No.
companies responding to the FTC question. Do you see Q. And you would agree with me that if there, in

.5 6 7 8 9

that? fact, was no trust account that that would have an
A. Yes.

4 5 6
impact upon your opinion in this case?

Q. What four companies are those? A. Yes. It would have — yes.
A. I can't tell you off the top of my head. It' s

7 8
Q. And then in your next point, Number 3, you

in the spreadsheet that I have. 9 indicate the firm charged 15 percent as an enrolled debt
10 Q. Spreadsheet you have where, sir? 10 fee, as well as $20 per month account maintenance. If,
11 A. On the CD. 11 in fact, the amount charged per month, account
12 Q. And you' re not attempting in your opinion in 12 maintenance, was not $20, that would have an impact on
13 this report or today or at trial to offer any comparison 13 your opinion in this case, correct?
14 between the DMB practices and those of Hess Kennedy, are 14 A. It would only affect the net benefit, which
15 you? 15 isn't calculated.
16 A. No. 16 Q. Sir, you — these are key points salient to
17 Q. In fact, you haven't reviewed the actual 17 your review of the retainer contract, right?
18 practices of DMB as compared to the practices of Hess 18 A. Correct.
19 Kennedy in terms of how the debts were handled, have 19 Q. So the — your conclusion that there was
20 you? 20 $20-per-month account maintenance is one of the key
21 A. No. 21 points salient to your opinion in this matter, correct?
22 Q. Or how the companies operate in any way? 22 A. To the firm. But it's not going to undermine
23 A. No. 23 the value, the positive value that's generated by the
24 Q. Okay, Let's turn to the Hess Kennedy portion 24 firm, What it's going to do is change the cost of the
25 of your report, please, on page 8. 25 services,
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1 Q. Sure. Make it more expensive for the client? 1 A. I think that in terms of advertising firms need

2 3
A. Make it more expensive for the client.
Q. To get the benefit, if any, that you received?

2 3
the advertise their performance.

Q. Accurately?

4 5 6
A. Right. Andif i t — itwas — yes. Soit A. Well, within a range. Right? I mean, there' s

could, depending on the numbers that they were. always ranges because people are different.
Q. And you don't actually know whether or not the

4 5 6
Q. Sure. And if your performance is actually

7 8
consumers were charged that $20 or more, do you? closer to 60 percent, you would agree with me that you

A. No. should not advertise 40 percent?
9 Q. Didn't confirm with the client records whether

7 8 9
A. Yes.

10 or not their agreement called for $20 or $39 or $59, 10 Q. That would be a material misrepresentation?
11 right? 11 A. I don't want to get into legal terms, but
12 A. Of course — no. 12 &om — yes.
13 Q. Okay. 13 Q. That would be bad?
14 A. I think this is the 52 and 55 percent that we 14 A. It would be bad.
15 talked about before. 15 Q. Okay. We already talked about your sample size
16 Q. Right. I was just looking at that. You 16 and some of the missing data. In your contact with
17 indicate that: The settlement percentage is much 17 other debt settlement companies, you indicate that you
18 lower than the 52 percent of original debt reported by 18 would have liked to see the summary data or the
19 TASC? 19 metadata. Do you see that?
20 A . Ri g h t . 20 A. Yes.
21 Q. What's the settlement percentage here? Meaning 21 Q. Is it typical for that type of data to be
22 t h e 40 percent that the clients 22 available for clients, in your experience in the
23 A. Yes. 23 industry?
24 Q. — were — represented upon signup? 24 A. For several firms that I' ve talked to, they do
25 A. Yes, 25 have that type. They have a much more sophisticated

Page 227 Page 229

1 Q. Okay. So you say that's much lower than what 1 data processing.

2 3
the entry reports, correct? Q. Let's talk about that for a second.

A, Correct.
2 3

A. And — could — and I want to make sure that

4 5 6 7 8

Q. And that represented savings, meaning a I'm not — I have to be really careful here because I
settlement percentage of 40 percent? can't — I'm under NDA on several firms so

A. They overestimated savings, correct. Q. And I don't want to ask
Q. Right. They overestimated it substantially, A. — I don't want

correct?

4 5 6 7 8

Q. — about the specifics of any specific firm.
9 A. Correct. 9 A. Uh-huh.

10 Q. And your conclusions indicate that that 10 Q. But, generally speaking, in your experience in
11 representation of a settlement percentage of 40 percent 11 the industry, is it fair to say that the level of
12 was not actually realized, correct? 12 accounting and recordkeeping that you saw in the files
13 A. Correct. 13 you reviewed that you would deem it fairly
14 Q. Do you offer any opinion as to whether it would 14 unsophisticated?
15 be unfair or material that the consumer was represented 15 A. That's a fair statement.
16 that the settlement percentage would be 40 percent and 16 Q. Okay. Particularly in comparison with what you
17 it was actually significantly different than that? 17 would expect &om the debt settlement companies in this
18 A. It was beyond the scope of the report. 18 industry?
19 Q. That's not my question to you. Are you 19 A. That's a fair statement.
20 offering any opinion in that regard? 20 Q. Okay. And that in fact if you, for example,
21 A. No. 21 based upon your experience in this industry, had
22 Q. As you sit here today, do you have any opinion 22 conducted a rigorous scrutiny of Hess Kennedy in
23 in that regard? 23 advance, you would have come to realize that their
24 A, Yes. 24 document recordkeeping was not up to par?
25 Q. Whatisthat? 25 A. Yes.
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1 Q. And if you 1 settlement rates were, you would agree with me that they

2 3
A. I won't point — I'm going to help you, but I were not a market leader, right?

probably shouldn' t. That gets into the 90 days terms
2 3

A. Absolutely.

4 5 6
that's setting out the letters on average. Q. Absolutely? I'm sorry. That was yes?

Q. A great example. If you were conducting a A. Yes. And in case I need to be reminded to
review of Hess Kennedy to make sure that they were, you

4 5 6
taIk.

7 8 know, top of the market in terms of their performance Q. Fine with me.
and their procedures and everything else, you would have I know that you visited it a little bit

9 looked at things like their ability to maintain accurate
7 8 9

already, but we indicated the completion rate for Hess
10 and complete records, right? 10 Kennedy's debt settlement files was 4.3 percent, right?
11 A. Absolutely. 11 A, Yes.
12 Q, And you would have looked at things as to 12 Q. Which, if I' ve got my math right, means that
13 whether or not they actually sent out the attorney 13 almost 96 percent of the clients did not complete the
14 representation letters within a couple of weeks of the 14 program, right?
15 customer signing up, right? 15 A. Correct.

16 A. Uh-hub Thirty or forty-five days, whatever. 16 Q. And in this completion analysis, are you using
17 Q. And you saw, in fact, in many instances it 17 completed as 75 percent of the debt or 100 percent of
18 wasn't sent out until 90 days, right? 18 the debt?
19 A. Correct. Well, that's the average. 19 A. 100 percent of the debt.
20 Q. For Hess Kennedy? 20 Q. So 96 or, to be precise, 95.7 percent of the
21 A. For Hess Kennedy. 21 clients still had one of the accounts that they enrolled
22 Q. But certainly not for the industry, right? 22 in the program unpaid by the time they left the program?
23 A. Uh-huh. 23 A. Correct.
24 Q. In fact, you would have expected that a 24 Q. So 97 point — I'm sorry, 95.7 percent of the
25 top-of-the-inarket company would have sent those out much 25 clients that signed up with the program walked away
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1 earlier, right? 1 having paid money but not having received the full

2 3
A. Well, we call them market leader. But yes. settlement of all their debts?
Q. A market leader, perfect term, A market leader

2 3 A. Correct,

4 5 6 7 8 9

would have been much better off the mark Q. The reference that you have here to the
A. Uh-huh. Attorney General of Colorado on the 1.92 percentage

Q. — than Hess Kennedy, correct? A. Yes.
A. Absolutely. Q. — that's actually their debt management

Q. Would have kept better records than Hess

4 5 6 7 8

number, not their debt settlement number. Are you aware

Kennedy? 9 of that?

10 A. I would tend to agree with that. 10 A. Well, they separated it into credit counseling

11 Q. Wouldn't have had the 11 as well and that's
12 A. I — you know, but this, once again, is land of 12 Q. And you gave me the credit counseling number,
13 outside 13 right?
14 Q. Well, I understand. But 14 A. No, actually, I gave you the debt settlement
15 A. — what Fm doing. 15 ilulribel'.

16 Q. — for example, in terms of the incompleteness 16 Q. Oh, okay. I think you want to check. That' s
17 of the data and the data integrity issues you saw, 17 their credit counseling number.
18 that's not representative of a market leader, is it? 18 A. Okay. I'm sorry.
19 A. No. 19 Q. It was 8.35 for their debt settlement number.
20 Q. Okay. And you would have expected more if this 20 A. Well, that — they have three numbers for the
21 company was a market leader? 21 debt settlement over three years. And that was for
22 A. Correct. In my opinion, I don't believe I 22 the

23 called them a market leader. 23 Q. They do.
24 Q. And based upon your review of the client files 24 A, — and that was for the first year, not for the
25 that you' ve seen and your analysis of what their 25 three years.
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1 Q. Exactly right. But the 1.92 is for the credit 1 it over three months, but yes.

2 3
counseling number. Q. But Hess Kennedy paid all the attorneys' fees

A. Okay.
2 3 up &ont, right?

4 5 6 7 8 9

Q. The — you indicated that a lot of the files A. Uh-huh.
were inactive and 127 had canceled, correct? MS. HARROD: That was a yes for the

A. Yes.
4 5 6

record.
Q. Which is the Hess Kennedy numbers? Q. (By Ms. Harrod) Since I
A. Uh-huh.

7 8 A. Yes.
Q. And you did not include in — a number for the 9 MR. ROSENBERG: Counsel, are you asking

10 number of inactive files. How many were inactive? 10 him that question or are you, you know
11 A. I don't know. There's several files that ll MS. HAEKOD: It was a question.
12 appeared to become reactivated where they had 12 Q, (By Ms. Harrod) You agreed, right?
13 settlements after not having anything for several years, 13 A. That they paid the attorney fee up &ont, I
14 and so I didn't feel that I could actually — you know, 14 don't know how — what number of months you' re taIking
15 there's nothing to say that it went inactive. 15 about.
16 Q. Well, nothing to say — you mean there's no 16 Q. Right. But they paid them all up &ont.
17 documentation in the file that this client is not 17 So for however long it took, the client
18 active? 18 only began accruing money to pay towards the settlement
19 A. Correct. 19 after theattorneys' fees were completely paid, correct?
20 Q. Which you wouldn't expect &om any specific 20 A. Correct.
21 company 21 Q. Okay. So if, hypothetically, the attorneys'
22 A. No, actually, I would. And we talked about 22 fees take six to nine months to pay off over your
23 market leaders. 23 three-year life of the contract, then the consumers who
24 Q. Uh-huh. 24 are in it for 12 months are going to have three to six
25 A. The — when I' ve worked with other companies, 25 months to accrue money towards a settlement, right?

Page 235 Page 237

1 they actually have indications that their clients are 1 A, Well, but Hess Kennedy required a 10 percent

2 3
inactive. down payment.

Q, Oh, really? So they maintain a regular
2 3

Q. Do you know what happened to that 10 percent

4 5 6
registry of the active clients and the inactive, and down payment?
they report on A. No.

A. Yes.
4 5 6

Q. Did you inquire at all?

7 8 Q. — the same? A. No. I just saw it in the contract, that it
Let's look at your fourth point here on 7 8 was — that it was a 10 percent down payment.

9 page 11 where you indicate: 100% of those clients who 9 Q. Okay.
10 stayed in the program for 12 months or more had at least 10 A. You — like I said, I just compared the dates.
11 one debt settled in the first 12 months. You see that? 11 I looked at first settlement date and I looked at when
12 A. Uh-huh. 12 they started, which is the same date for calculating the
13 Q. That's really your testimony today, that every 13 90 days.
14 single client who stayed in the program for 12 months 14 Q. I understand.
15 had a debt settled? 15 A. And I expected it to be 60 percent given their
16 A. In my — in my sample, yes. I was actually 16 completion rates, to be honest.
17 shocked by that number. I expected it to be lower. 17 Q. So that nuinber surprises you?
18 Q. Let's talk about for a second. Because the 18 A. Yes, it does.
19 clients paid the attorneys' fees up &ont, right? 19 Q. Make you question the data?
20 A. Right. 20 A. A little. But, you know, the average for the
21 Q. So for the first six to nine months the client 21 industry is almost 90 percent, and so it could be that
22 is just paying the attorneys' fees? 22 they' re cherry-picking small debts.
23 A. Okay. 23 Q. Let's go back to my line of questioning,
24 Q. Estimate, right? 24 though. Because assume with me, and I' ll represent to
25 A. Well, I mean, some companies do it — they pay 25 you, that the first payment didn't go to Hess Kennedy.
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1 It went to the marketing company. Okay? So the first 1 A. Correct. And that's what this chart is

2 3
payment is not accruing towards any debts owed. actually capturing in Figure 2,

A. Okay,
2 3

Q. Uh-huh. So until the consumer has paid in over

4 5 6
Q. The next monthly payments all go towards approximately 20 months

attorneys' fees. So the consumer is probably about six A. Right. 26 months is — or excuse — yeah, 26
to nine months in before they start accruing money for

4 6
is two years, right, just to be clear.

7 8
debt settlement. Q. What's their — what's the number on the

A. Okay. left-hand side of Figure 2?
9 Q. Okay? Now, given that it takes so long to

7 8 9
A. The percentage of debt, so the original debt

10 start accruing money towards debt settlement — the 10 that was paid off. And this doesn't talk about what it
11 average consumer had how many accounts? 4.8, you said? 11 costs them to pay it off. So the original debt. In
12 A . Well, that's for the industry. I ~ fo r 12 your case, the 8 grand over the 48,000.
13 them they had more. It was more like 8 — 7.8 or 13 Q. So at Month 19, the average consumers at Hess
14 something. I forget the exact number. 14 Kennedy only had about 25 percent of their debts paid
15 Q. The average Hess Kennedy account comes in right 15 off?
16 at somewhere around eight accounts? 16 A. Correct.
17 A. Yes. 17 Q. So they'd been paying in monthly payments for
18 Q. So — but if they' re not accruing money towards 18 19 or 20 months and only had about a quarter of their
19 settlement until about month six to nine, you agree with 19 debt paid off?
20 me that typically in this industry the first debt that' s 20 A. Correct.
21 paid off is typically the smallest, right? If you' re 21 Q. And if they'd been paying in for 20 months, the
22 paying money in towards debt settlement, you' re going to 22 average program was only three years, right?
23 have less in the beginning than you will at the end, 23 A. Correct.
24 right? 24 But you need to be a little bit careful in
25 A. That would be true. 25 evaluating those numbers. If you think about your
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1 Q. So even if 100 percent of the clients who 1 mortgage, you think about any financial debt that you

2 3
stayed in the program for 12 months actually had one have, the beginning of it is mostly debt — excuse me,
debt settled in those 12 months, assuming for the sake

2 3
mostly interest. And so then if you' re paying off your

4 5 6 7 8 9

of argument the data is accurate in reflecting that, the house, you' re only going to pay off a little up front.
debt that was settled was most likely the smallest debt I mean — and so it's hard to evaluate after 18 months.
anyway, right? I think the 30 months

A. Well, right. And you can see that in Figure 2, Q. On page 12 of your report, you indicate that:
right? If you look at Month 13, if it's 15 percent of The overall implication of the success measurements is
the debt is paid off on the averaging scale.

4 5 6 7 8 9

that the firm was better than average on multiple
10 Q. Well, let's talk about that for a second. 10 measures and average or slightly below average on other
11 Because the 15 percent of the debt, that's the dollar 11 measures. You see that?
12 figure of the debt or the number of debts? 12 A. Yes.
13 A. Dollar figure. So the percent of debt in 13 Q. Which success measures are we talking about
14 Figure 2. So it's percent of debt total. 14 here?
15 Q. So if John Smith from Las Vegas comes in with 15 A. Well, see, for the ones that were generated
16 ten credit cards to Hess Kennedy and eight of them have 16 the ones that they were better on is — I was surprised
17 a grand on it and two of them have 20 grand each on it, 17 about the number that had one debt settled the first
18 you' re going to pay off the eight first in the typical 18 12 months.
19 debt settlement business, right? 19 They were worse on getting things out. In
20 A. That's where you' ll accrue the funds the 20 over 90 days, roughly averaged, Figure 2 looks similar
21 quickest to pay off. 21 to DMB. They' re worse than average, slightly worse than
22 Q. Okay. So John Smith after, you know, getting 22 average in terms of the settlement percentage,
23 eight of his credit cards cleared off, is still left 23 60 percent versus, you know, 58. So, you know, high
24 with his two biggies after he's paid off all his 24 50s, you know, but close to the industry average.
25 attorneys' fees, right? 25 Q. And are those — are those the only success
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measurements you were analyzing? 1 Hess Kennedy?

2 3
A. Well, the cancellation rates I looked at. I'm A. Correct.

not so sure about the cancellation rates. You know, as
2 3

Q. Okay. Now, you' re not offering any opinion

4 5 6
I testified before, they look very low to me. The about any benefit that may or may not have been
there's data missing. I would suspect it would be much provided — been provided to the receivership entities,
higher. Hess Kennedy, correct? Let me rephrase it so we' re

7 8
Q. Okay. Have you reviewed the complaint in this clear because I didn't phrase it very carefully.

case? You' re not offering any opinion about any
9 A. No.

4 5 6 7 8 9

value that The Credit Exchange provided to the
10 Q. Have you reviewed any of the pleadings in this 10 receivership entities, correct?
11 case? 11 A. Correct.
12 A. No. 12 Q. The receivership has also asserted a claim
13 Q. Do you know what the allegations are in this 13 against The Credit Exchange for unfair and deceptive
14 case? 14 practices in terms of its marketing of the Hess Kennedy
15 A. Broadly, that — well, I don't know the 15 services to consumers.
16 specifics. I think I have an understanding, but you can 16 Have you been asked to offer any opinion
17 enlighten me. 17 in regard to whether or not The Credit Exchange
18 Q. What's your understanding? 18 accurately represented the Hess Kennedy services to
19 A. I t is that the marketing company — well, the 19 consumers?
20 general idea is to recover money f'rom the marketing 20 A. Other than by you, no.
21 company, and I'm not sure about the theory for which 21 Q. Well said. And then The Credit Exchange has
22 it's being recovered. 22 also asserted causes of action in this case relating to
23 Q. Did you review any of the materials of The 23 similar issues, as well as asserting that The Credit
24 Credit Exchange on average cancellation rates based upon 24 Exchange is entitled to certain dollar amounts from the
25 its experience in the industry? 25 receivership entities.

Page 243 Page 245

1 A. No. 1 You have not been asked to offer any

2 3
Q. Have you ever seen anything called the pitch analysis or opinion regarding damages that The Credit

book by The Credit Exchange?
2 3

Exchange incurred in any way, have you?

4 5 6
A, No. A, No.
Q. Have you reviewed any of the Credit Exchange's Q. Likewise, The Credit Exchange has filed the

sales manuals or practices?
4 5 6

cause of action seeking to force the receivership

7 8 9
A. No. entities or enforce agreements between the receivership
Q. In this case, the Receiver has asserted claims entities and The Credit Exchange.

against The Credit Exchange that it illegally referred
7 8 9

You' re not offering any opinion about the
10 clients to Hess Kennedy. Are you aware of that? 10 relationship between The Credit Exchange and the
11 A. No. 11 receivership eniities, are you?
12 Q. Are you offering any opinion as to the 12 A. No. Sorry. No. I' ll try to be louder.
13 propriety or the conduct of The Credit Exchange? 13 Q. Thank you.
14 A. No. 14 And one of the claims is that the
15 Q. The Receiver has also asserted claims against 15 receivership entities breached their agreement with The
16 The Credit Exchange for a certain monetary value, a 16 Credit Exchange. Likewise — have you even reviewed the
17 dollar figure. Are you offering any opinion as to the 17 contracts between the receivership entities and The
18 amount of harm to the receivership entities relating to 18 Credit Exchange?
19 the conduct by The Credit Exchange in this case? 19 A. No.
20 A. No. 20 Q. Okay. And then, finally, The Credit Exchange
21 Q. Is it fair to say that the only monetary 21 has filed a cause of action seeking to be paid for the
22 opinion that you' re offering relates to the benefit that 22 benefits that it claims it rendered to Hess Kennedy for
23 you contend was provided to consumers generally in the 23 the other receivership entities.
24 industry and the fact that some benefit, not a net 24 You haven't done any analysis as to what
25 benefit, but some benefit was provided to consumers at 25 benefit, if any, The Credit Exchange provided to the
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1 receivership entities, have you? 1 Q. As well as any drafts or other documentation

2 3
A. No. prepared by you?
Q. Are you even aware of what the receivership

2 3
A. Correct. I mean, everything that I saved on my

4 5 6
entities are? computer.

A. Well, I' ve seen checks written by Stermer, but Q. And are — is there work that you prepared or
that's roughly it. And I know they took over roughly notes that you made that you did not save?

7 8 9
July, middle of July. A. I don't always keep separate drafts of every

Q. You' re being compensated at what rate in this document that I write.
case?

4 5 6 7 8 9

Q. Did you in this instance?
10 A. 350 an hour, 10 A. Well, not every draft, no.
11 Q, How much — purely an hourly basis? 11 Q. And what did you do with the drafts?
12 A, Yes. 12 A. I think we' re parsing semantics. I mean, if I
13 Q. How much time have you put in this case? 13 write it one day and pick it up the next day, I mean, I
14 A. I'd have to look at my records. We' ve 14 don't make a copy of what I did on one day and what I

15 collected so far 22,600, I think, which includes the 15 started on the next day.
16 10,000 that I paid to Agular and other monies that I' ve 16 Q. Meaning you updated the same document and
17 paid to my son and the other one for doing research. 17 A. Right.
18 Q. And do you have unpaid invoices or unbilled 18 Q. - — saved over the top of the old version?
19 amounts? 19 A. Correct.
20 A. No, other than for today. 20 MS. ~ OD : S i r , I think I have no
21 MS. HARROD: Why don't we go off the .21 further questions. Thank you for your time today. I
22 record, please. 22 believe Mr. Rosenberg has a couple for you.
23 THE REPORTER: Off the record. 23 MR. ROSENBERG: Yes, Dr. Briesch.
24 (Break was from 3:45 p.m. to 3:49 p.m.) 24 EXAMINATION
25 MS. HARROD: Back on the record? 25 BY MR. ROSENBERG:
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1 THE REPORTER: Yes. 1 Q, Ms. Harrod asked you about the 10,000 client

2 3
(Woman entered and left the room) files that you received. If I represent to you that

Q. (By Ms. Harrod) Sir, have we addressed in our
2 3

those 10,000 client files — or approximately 10,000

4 5 6
discussions today every opinion that you expect to offer client files were a subset of the clients handled by
in this matter? Hess Kennedy and that that subset was a random subset,

A. Yes, I think so. would it be your testimony that the 327 files that you

7 8
Q. Are there any additional opinions, other than reviewed in detail was a fair and accurate random sample

what you' ve included in your report, that you' ve been

4 5 6 7 8

of those 10,000 files?
9 asked to offer in this action? 9 A. Yes.

10 A. No, other than by you. 10 Q. Okay.
11 Q. Included in the CD that you' re providing, does 11 A. Approximately 10,000.
12 that include any materials that were prepared by you in 12 Q. Right, approximately 10,000.
13 connection with the work you performed in this case? 13 Is there an industry standard in the debt
14 A. I'm sorry? 14 settlement industry for the fees that are charged to a
15 Q. In the materials you' re providing 15 client?
16 A. Uh-huh. 16 A. There is a draft legislation that's been
17 Q. — does this include copies of any 17 adopted in several states.
18 work prepared by you in connection with your work in 18 Q. I'rn not asking about a draft legislation. I'm
19 this case? 19 saying: Is there — is there a general — based on your
20 A. Yes. 20 knowledge in the induslry, is there a general
21 Q. So that contains the database from? 21 A. No.
22 A. Agular. 22 Q. — range of fees?
23 Q. Agular. Thank you, And any work performed by 23 A. Well, the average is roughly 15 percent.
24 your research assistants? 24 You — there are
25 A. Yes, 25 Q, What is the range of fees?
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1 A. It's been reported anywhere &om 15 to almost 1 Q. So it's possible that if they'd reported

2 3
25 percent. There are some companies — DMB Financial consumers who'd been in their — in their program for at
is one of them — that will charge more than 30 percent, least three years that, in fact, they — the companies

4 5 6
but that's — it's a contingency thing. That is, they themselves have been in business more than three years
only collect once a debt is settled. or succeeded — successor corporations that had been in

Q. And of those firms that collect, not based on a busiiless?

7 8
contingency, is 15 percent the most fee that's generally A. Right. I
charged, based on your experience?

2 3 4 5 6 7 8

Q. You looked at what time period for Hess
9 A. No. The average that I — you know, is roughly 9 Kennedy? Do you recall the number of months that you

10 15 percent. 10 looked at for Hess Kennedy?
11 Q. What's the range? I thought you said the range 11 A. It was roughly two and a half years.
12 was15 to25. Sorange 12 Q. Would the completion rate be affected by the
13 A. Like 12 to — maybe 10 to 25. Some of them 13 fact that consumers who entered the program later during
14 charge higher account maintenance fees. 14 that period of time wouldn't have had time to complete?
15 Q. So when you looked at Hess Kennedy, were you 15 A. Right. I mean, the way that you have to
16 assuming anything with regard to fees at all? 16 calculate a completion rate is to use a cohort. And one
17 A. No. Well, I mean, the only thing I cared about 17 of my cohort is you pick a group of consumers that
18 the fees is that they were — some were close to what 18 enter, say, over a six-month period and theii track them.
19 the industry was charging. 19 You don't allow new consumers to come in. And that way
20 Q. And if they — if, in fact, those fees were set 20 you can see what the cancellation rate is and you get a
21 at 15 percent, would that be close to the industry 21 better estimate of also the completion rate.
22 standard? 22 Q. So
23 A. Yes. 23 A. So when someone comes in after six months, you
24 Q. You said the FTC report — that the — the 24 wouldn't expect them to complete the program.
25 companies who had reported to the FTC testimony only 25 Q. Right. So you' ve testified before that you
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1 reported consumers who had been in debt settlement for 1 seek six entry points and that the data used was, you

2 3
at least threeyears, Did I understand that correctly? thought, chronological. Wouldn't that mean that the

A. That was the instructions.
2 3

people at the latter three entry points would never have

4 5 6
Q. When Ms. Harrod asked you if some of the been able to complete at that point?

companies that reported that have been in business for A. Correct.
less than three years, did I understand your answer to

4 5 6
Q. And isn't it likely that if the data had been

7 8
be that, yes, that some of them had been in business for for a longer period of time that the completion rate
less than three years?

7 8
would have been higher?

9 A. I mean, I don't have the exact numbers on each 9 A. I don't know what it would have been. It's an
10 of them, but it wouldn't surprise me. This is a very 10 impaired question. It likely would have been higher
11 new industry. 11 assuming they continued generating value.
12 Q. Well, I — I guess what I'm having trouble with 12 Q. And do you recall what the average period of
13 is if they' ve been in business for less than three 13 time within Hess Kennedy was for completion? Did you
14 years, how could they have reported any consumers that 14 calculate that at any point?
15 had been with their program for more than three years? 15 A. No.
16 Is there something I'm missing with respect to that? 16 Q. I want to go back to your discussion with
17 A. I don't know. I' ll go back and look — I' ll go 17 Ms. Harrod about how you calculated when there was a
18 back to look to see when the companies were founded 18 settlement. I want to make sure that I understand your
19 (inaudible). 19 testimony.
20 Q. But you don't know today when those companies 20 Did you testify that you only counted
21 were founded 21 something as a settlement when you saw a settlement
22 A. No. 22 sheet or an offer letter and you verified that a check
23 Q. — and how long those companies had been in 23 was issued?
24 business? 24 A. I wanted two of three.
25 A. No. 25 Q. At least two of three?
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1 A. Right.

2 3 Q. Did you ever include as a settlement something
where there was an offer letter and settlement sheet but (Signature of the witness)

4 5 6
you didn't see a check, or did the check have to be one
of the two?

A. I didn't also require a check. I — yeah. I
3 4 5 6 7 8 9 THE STATE OF

COUNTY OF

7 8
just wanted two of three.

Q. So if there was an offer sheet and a Subscribed and sworn to before me by the said

9 settlement — a settlement sheet? witness, RICHARD A. BRIESCH, PH.D., on this the
10 day of 2010.

10 A. Right. There's a — there's a special sheet 11
11 they have for settlements. 12
12 Q. And did that sheet list 13
13 A. Sorry. 14
14 Q. — did that sheet list the Notary Public in and for the

15 A. The creditors and the amounts? 15
State of

16 Q. — list the check-no. Didit list the check 16
17 number or any reference to the check? County of
18 A. No. 17
19 MR ROSENBERG: Okay. I have nothing 18
20 further. 19
21 MS. HARROD: Nothing further. 20

2122 THE REPORTER: Off the record. My commission expires:
22

23 (End of proceedings at 3:57 p.m.) 23
24 24
25 25
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