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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

BIG STONE GAP DIVISION

JENNY LYNN SYKES )
)

Plaintiff, )
)
)
) Case No. 2:11-CV-00024
) (Judg e James P. Jones)
)

MORGAN DREXEN )
)

Defendant. )
)
)

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT'S
PARTIAL MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM UPON

WHICH RELIEF CAN BE GRANTED (FED. R. CIV. P. 12(B)(6))
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INTRODUCTION

Plaintiff, Jenny Lynn Sykes, submits this memorandum of law i n o pposition to

Defendant's Partial Motion to Dismiss ("Defendant's Motion" ). Plaintiff s Complaint states five

causes of action. Plaintiff s First Cause of Action alleges that Defendant provided Plaintiff with

a Debt Management Plan from July 2007 until November 2010 without a license to do so.

(Compl. $$ 49-63.) The Virginia Credit Counseling Act creates a private cause of action for any

person who, like Plaintiff, has been injured by the unlicensed provision of a Debt Management

Plan. Va. Code Ann. ) 6.2-2023. Plaintiff s Second and Fourth Causes of Action allege that

Plaintiff was fraudulently induced into enrolling in Defendant's Debt Management Plan by

Defendant's false promises to save her money over a 48 month enrollment period. (Id. $$ 64-72;

78-87.) In reality, Defendant never intended for Plaintiff to save money or complete its program.

Plaintiffs Third and Fifth Causes of Action allege that Defendant engaged in a deceptive

practice of pretending to work for attorneys licensed in Virginia and falsely claiming that those

attorneys managed the Debt Management Plan that Defendant sold Plaintiff. (Id. $$ 73-77; 88 

89.) In fact, the attorneys worked for Defendant and provided no real services to Plaintiff. The

purpose of this ongoing charade is to evade the requirements of the Virginia Credit Counseling

Act.

Defendant contends that each of those claims are barred by the statute of limitations.

Defendant's contentions are without merit. Defendant ignores the fact that Plaintiff s First Cause

of Action did not accrue until November 2010 and is subject to a five year limitations period.

(Part I.) Defendant's insistence that Plaintiff s Second and Fourth Causes of Action are barred

by the statute of limitations is improper in a motion to dismiss under Rule 12(b)(6), because its

position is premised on a mistaken argument about when Plaintiff should have discovered

Defendant's fraud. Further, Defendant ignores the allegations in Plaintiffs complaint about
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when she actually discovered the fraud and how Defendant's subsequent fraudulent conduct

concealed its false promises. (Part II.) Defendant does not offer any explanation about why

Plaintiffs Third and Fifth Causes of Action are time barred. (Part I I I. ) F o r the reasons

explained below, the Court should deny Defendant's motion in its entirety.'

ARGUMENT

I. PLAI NT I F F'S FIRST CAUSE OF ACTION WAS BROUGHT WITHIN THE
LIMITATIONS PERIOD

Plaintiff s First Cause of Action is brought under the Virginia Credit Counseling Act (Va.

Code Ann. ) 6.2-2000 through ) 6.2-2025, hereinafter the "VCCA"). The VCCA creates a

private cause of action for "[a]ny person who suffers loss by reason of a violation of any

provision" of the VCCA. Va. Code Ann. ) 6.2-2023. Defendant insists that "[t]hose actions that

allegedly violate the VCCA, but took place prior to April 2009, are subject to this motion to

dismiss as being outside the two year statute of limitations." (Def. Mem. 6, fn 1.) Defendant is

mistaken. F i rst, Plaintiffs c laim that Defendant violated the VCCA did not accrue until

November 2010 when Defendant ceased the unlicensed provision of its Debt Management Plan.

Second, Plaintiff fi led her complaint on April 19, 2011, which was well within the five-year

limitations period applicable to claims under the VCCA.

The purpose of a motion to dismiss pursuant to Fed. R. Civ. P. 12 (b)(6) is "to test the
sufficiency of a complaint" without "resolv[ing] contests surrounding the facts, the merits of
a claim, or the applicability of defenses." Edwards v. City of Goldsboro, 178 F.3d 231, 243
(4th Cir. 1999). In ruling on a motion to dismiss, the court must consider the plaintiffs
factual allegations as true, Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007), and must
draw all reasonable factual inferences in the light most favorable to the Plaintiff. Edwards,
178 F.3d at 244.
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A. PLA IN TIFF'S FIRST CAUSE OF ACTION ACCRUED IN NOVEMBER 2010 WHEN
DEFENDANT CEASED TO PROVIDE HER WITH ITS PROFESSIONAL SERVICES

Under the continuing undertaking doctrine, Plaintiffs First Cause of Action did not

accrue until November 2010, when Defendant ceased to provide Plaintiff w ith a D ebt

Management Plan, as defined by the VCCA. Va. Code Ann. ) 6.2-2000. "As a general rule,

when there is an undertaking or agency which requires a continuation of services, the statute of

limitations does not begin to run until the termination of the undertaking or agency." Wilson v.

Miller, 104 Va. 446, 448 (1905). The Virginia Supreme Court has found this doctrine to apply to

attorney-client relationships, patients and health-care providers, and claims against or by

accountants. See Beale v. Moore, 183 Va. 519, 526 (1945) (attorney-client relationship); Farley

v. Goode, 219 Va. 969, 982 (1979) (patients and health-care providers); Boone v. C. Arthur

Weaver Co., Inc., 235 Va. 157, 163 (1988) (furnishing accountancy and tax services).

Defendant's ongoing services in connection with Plaintiff's enrollment in Defendant's

Debt Management Plan are the type of services to which the continuing undertaking doctrine

applies. For example, in McCormick v. Romans, 214 Va. 144 (1973), the Virginia Supreme

Court applied the doctrine to the oral agreement of an attorney to handle the sale of certain real

property, because it was clear that the agreement "required a continuation of services" for four

years. Id. at 149. Additionally, in Boone, the Virginia Supreme Court held that the continuing

undertaking doctrine applied to an accountant's agreement to advise the plaintiff, because the

accountant "gave continuing or recurring attention to the matter in question over a period of

time." 235 Va. 157 at 163. It is only where the professional services rendered "entail separate,

independent acts" that the continuing undertaking doctrine does not apply. Harr is v. K ck K Ins.

Agency, Inc., 249 Va. 157, 162 (1995) (holding that the doctrine did not apply to insurance

broker and insurance agency "involving an initial sale, a policy renewal, a policy change, or the
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processing of a claim" ); see also Healy v. Chesapeake Appalachia, LLC, No. 1:10cv00023, 2011

U.S. Dist. LEXIS 759, at *23-25 (W.D. Va. Jan. 5, 2011).

Plaintiff s claims under the VCCA are subject to the continuing undertaking rule because

Defendant continuously provided Plaintiff with its Debt Management Plan and attempted to

settle her accounts with her creditors from July 2007 until November 2010. (Compl. $ 54.) In

Defendant's own words, Defendant was "dedicated to the challenging work of guiding [Plaintiff]

through the process of debt negotiation and financial recovery." (Id. $ 20, Ex. D.) Defendant

described its services as "tell[ing] banks and other creditors about your circumstances and

inform[ing] them of the service we are providing for you" and "negotiate[ing] settlements on

your debts as money is available to do this." (Id.) De fendant asked Plaintiff to entrust it to

handle her accounts: "You wil l receive correspondence from the creditors in response to

settlement proposals we have made, as well as notices from collections agencies. These are vital

and very much needed if we are to handle your accounts." (Id.) Defendant acknowledged that it

undertook a continuous obligation to manage Plaintiffs accounts: "As we discussed, the

program is designed to negotiate mutually agreeable settlements between you and your creditors

over an approximate period of 48 months." (Compl. Ex. B.) Defendant was given direct access

to Plaintiff s savings account (Id. $ 17) and maintained a trust account in Plaintiff s name (Id.

$21.) The purported goal of these services was to achieve "financial recovery" for Plaintiff

through debt negotiation. (Compl. Ex. D.)

Virginia courts have noted that the continuing services doctrine is particularly appropriate

in cases, such as this one, involving relationships built on "confidence and trust." Farley, 219

Va. at 980; McCormick, 214 Va. at 149. The application of the continuing undertaking rule in

this case is especially appropriate in light of the trust and confidence that Plaintiff placed in
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Defendant to manage her debt. D efendant's undertaking to provide Plaintiff with a Debt

Management plan is alone sufficient to support application of the continuing undertaking rule.

However, Defendant's conduct further supports application of the rule in this case.

Around July 2008, Defendant began placing the names of attorneys on the letterhead of its

correspondence. (Compl. tt 42, Ex. F.) These attorneys did no real work and their names were

included on Defendant's letterhead only to evade liability under the VCCA. (Compl. tttt 36-48;

see infra Part III.) But Defendant's deception created an impression that its relationship with

Plaintiff was one built on the confidence and trust inherent in a bonaf ide attorney-client

relationship. Defendant continues its farce before this Court by contending that "evidence will

show that all debt management services were provided to Plaintiff by legal counsel, authorized to

practice in the Commonwealth..." (Def. Mem. p. 6, fn 1.) If Defendant plans to contend that it

is not subject to the VCCA, because the conduct Plaintiff challenges arises out of an attorney 

client relationship, then Defendant cannot in the same breath deny the application of the

continuing undertaking rule to Plaintiffs First Cause of Action. Application of that rule "is

particularly appropriate to an attorney-client agreement in view of the confidence and trust

inherent in that relationship." McCormick, 214 Va. at 149. For these reasons, Plaintiff s claims

under the VCCA did not accrue until November 2010 when Defendant ceased to provide

Plaintiff with a Debt Management Plan.

B. A FI VE Y E A R L I M I TATIONS PERIOD APPLIES TO PLAINTIFF'S CLAIM UNDER
THE VCCA

The VCCA itself does not provide for a limitations period. In the absence of a specific

limitations period, Virginia's general statute of limitations determines the applicable limitations

period to claims under the VCCA. Va. Code Ann. ) 8.01-228. Accordingly, the applicable

statute of l imitations is f ive years the l imitations period for "Personal Actions based on
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Contract." Va. Code Ann. ) 8.01-246. Plaintiff s First Cause of Action arises out of a written

contract with the Defendant for a Debt Management Plan. The statute of limitations applicable

to contracts applies to a cause of action sounding in tort but arising out of a contract. As this

Court recently explained:

"If the cause of complaint be for an act of omission or non-feasance which,
without proof of a contract to do what was left undone, would not give rise to any
cause of action (because no duty apart from contract to do what is complained of
exists) then the action is founded upon contract, and not upon tort. If, on the other
hand, the relation of the plaintiff and the defendants be such that a duty arises
from that relationship, irrespective of the contract, to take due care, and the
defendants are negligent, then the action is one of tort."

Addison v. CNX Gas Co., II.C, No. 1:10cv00065, 2011 U.S. Dist. LEXIS 50276, at *41 (W.D.

Va. May 10, 2011) (citing Oleyar v. Kerr, Trustee, 217 Va. 88, 90 (1976)). Defendant's liability

under the VCCA arises out of its unlicensed provision of a Debt Management Plan to Plaintiff.

It does not arise out of a duty that exists "irrespective of the contract." Plaintiff s action exists

by virtue of the contract between Defendant and Plaintiff (Compl. $$ 15-27) and is therefore

subject to the five-year limitations period applicable to written contracts.

Plaintiff s claim under the VCCA was timely because it was brought on April 19, 2011,

only five months after her claim accrued. Defendant is wrong when it argues that the limitations

period applicable to the VCCA is "governed" by the Virginia Consumer Protection Act (Va.

Code Ann ) 59.1-196 through ) 59.1-207, hereafter the "VCPA"). (Def. Mot. 5.) Defendant

Plaintiff believes that Defendant and Plaintiff executed a written contract because it was
Morgan Drexen's practice to contract directly with its customers in the summer of 2007.
(Compl. $$18-19.) Defendant admits that this was its practice (Def. Answer $18), but claims
it "has been unable to locate a 'Contract for Debt Negotiation Services' executed by Ms.
Sykes.'" (I d . $19.) I f n o w r i t ten contract was executed, then the three year statute of
limitations for "actions upon any unwritten contract, express or implied," would apply to
Plaintiff s First Cause of Action. Va. Code Ann. ) 8.01-246(4). Plaintiff brought her claim
on April 19, 2011, within either the five or the three-year limitation period.
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justifies this sleight-of-hand by taking section 6.2-2025 of the VCCA out of context and

misreading it as stating that "violations of the VCCA are governed by the enforcement

provisions of the VCPA." (Id . ) Bu t even if Defendant were right to borrow the limitations

period from the VCPA (which it is not), Plaintiff s claims under the VCCA were still timely filed

on April 19, 2011, because she brought them only five months after they accrued, well within the

two-year limitations period for claims under the VCPA. A c cordingly, the Court should deny

Defendant's Partial Motion to Dismiss Plaintiff s First Cause of Action.

II . PLAI N T I F F'S SECOND AND FOURTH CAUSES OF ACTION WERE BOTH
BROUGHT WITHIN THE LIMITATIONS PERIOD

The Second and Fourth Causes of Action both claim that Plaintiff was fraudulently

induced into enrolling in Defendant's Debt Management Plan. The Second Cause of Action is a

claim of common law fraud (Compl. $$ 64-72) and the Fourth Cause of Action is a statutory

claim of fraud brought under the VCPA (Compl. $$ 78-87). Both common law fraud and fraud

under the VCPA are governed by two-year limitation periods. Va. Code Ann. ) 8.01-243(A);

Va. Code Ann. ) 59.1-204.1(A).

Defendant made false statements that its program would save Plaintiff money over a 48

month enrollment period and help her achieve financial recovery by returning to a "debt free

Va. Code Ann. ) 6.2-2025 actually says: "Any violation of the provisions of this chapter
shall constitute a prohibited practice in accordance with ) 59.1-200 and shall be subject to
any and all of the enforcement provisions of the Virginia Consumer Protection Act () 59.1 
196 et seq.)."

Plaintiff s claim for treble damages is brought under the VCPA. Va. Code Ann. ) 59.1-204.
Therefore, it is only that portion of her First Cause of Action that is subject to that statute's
two-year limitations period. Va. Code Ann. ) 59.1-204.1. Because Plaintiff s claim did not
accrue until November 2010, her claim for treble damages was brought well within the
VCPA's two-year limitations period.
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standard of living." (Compl. tt 24, Ex. B.) Plaintiff was induced into contracting with Defendant

by these false promises. (Compl. tttt 66-67.) An action based on fraud in the inducement must

aver the misrepresentation of present pre-existing facts, and cannot ordinarily be predicated on

unfulfilled promises or statements as to future events. Lloyd v. Smith, 150 Va. 132, 145 (1928).

An action for fraud, however, may be predicated on promises which are made with a present

intention not to perform them. Abi-Naj m v. Concord Condominium, LLC, 280 Va. 350 (2010).

Plaintiffs complaint alleges that Defendant never intended for Plaintiff either to save

money (Compl. tt 66) or to complete the program (id. tt 24) when it induced her to enroll in its

Debt Management Plan. Plaintiff s claim of fraud accrued in September 2010 and was brought

on April 19, 2011, well within the two-year statute of limitations period. Despite Defendant's

claims, neither the judgments rendered against Plaintiff nor her monthly statements were capable

of alerting Plaintiff to Defendant's deceit. At most, Defendant raises disputed questions of fact

that are not appropriately resolved in a motion to dismiss.

A. PLA INTIFF DISCOVERED DEFENDANT'S FRAUD IN SEPTEMBER 2010

After 37 months of enrollment in Defendant's Debt Management Plan, Plaintiff

discovered Defendant's fraud during a telephone conversation with Defendant's employee in

September 2010. In actions of fraud, as well as for violations of the VCPA, the action accrues

when such fraud, mistake, misrepresentation, deception, or undue influence is discovered or

should have been discovered by the exercise of due diligence. See Va. Code ) 8.01-249(1);

Schmidt v. Household Fin. Corp., II, 276 Va. 108, 117 (2008). During that September 2010

telephone call, Plaintiff learned that she would not be debt free in anywhere close to the 48

month period. Rather, she learned that she was even further away from completing the program

than she was on the day she enrolled. (Compl. tt 71.) Morgan Drexen's internal records show

that after 37 months of making payments to Morgan Drexen, Plaintiff remained 65 months from
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completing Morgan Drexen's program. (Compl. Ex. E.) Specifically, Plaintiffs complaint

alleges that she "spoke with a representative" and "[a]s a result of that conversation, Plaintiff

began to understand that she was not going to be debt free at any time in the near future, and she

sought the advice of counsel." (Compl. $ 71.) After it became clear from this conversation that

Defendant had moved the goal posts, Plaintiff began to suspect that Defendant never intended for

her either to save money or complete the program.

Defendant's memorandum is devoted almost exclusively to suggesting that Plaintiff

should have discovered, sooner than she did, that Defendant never intended for her to save

money or complete the program. Defendant incorrectly infers from the second default judgment

rendered against Plaintiff and from her trust account statements that it is impossible for Plaintiff

to "carry her burden to show that she could not have discovered the fraud or misrepresentations

through the exercise of due diligence prior to April 2009." ( Def.'s Mot. 7.) T hat lawsuit

prompted Plaintiff to call Defendant for help a third time, but it was Plaintiff s conversation with

Defendant's representative in September 2010 that suddenly made it clear that Defendant had

been stringing her along the entire time (Compl. (tt 29-35, tt 71) and had never intended for her

to save money (id. tt 66) or complete its program (id. tt24).

Plaintiff put her trust in Defendant and it took t ime before Plaintiff realized that

Defendant's program was really a trap in which she had become ensnared. Defendant's

misrepresentation that Plaintiff enjoyed legal representation through her enrollment in

Defendant's Debt Management Plan was part of that trap. (Compl. tttt 36-48; 73-77; see infra

Part III.) T h is misrepresentation concealed Defendant's intention to exploit Ms. Sykes by

creating the false impression that Plaintiff s interests were being protected by licensed attorneys.

"[U]nder Virginia law, 'a statute of limitations is tolled until a person intentionally misled by a
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putative defendant could reasonably discover the wrongdoing and bring an action to redress it.'"

Healy v. Chesapeake Appalachia, II.C, No. 1:10cv00023, 2011 U.S. Dist. LEXIS 759, at *29

(W.D. Va. Jan. 5, 2011) (citing FDIC v. Cocke, 7 F.3d 396, 402 (4th Cir. 1993)). Having

intentionally created the false impression that Plaintiff enjoyed legal representation, Defendant

can hardly blame Plaintiff for the time it took to uncover Defendant's true intention of profiting

at her expense.

B. N EITH ER THE COURT JUDGMENTS NOR THE MONTHLY STATEMENTS WERE

CAPABLE OF ALERTING PLAINTIFF TO DEFENDANT'S FRAUD

The judgments entered against Plaintiff could not have alerted her to Defendant's false

statement about saving her money over the course of the enrollment period. Defendant expressly

warns its clients about the potential for creditor lawsuits and adverse judgments. (See Compl.

Ex. C, tt 7.) In fact, Defendant was obligated to disclose to Plaintiff the possibility of such

lawsuits under the terms of the permanent injunction against its officer Walter Ledda. (See

Compl. Ex. A., p. 10.) B ecause such creditor lawsuits are initially disclosed as a l ikely

consequence of Defendant's Debt Management Plan, it is impossible that these suits could have

alerted her to the fact that Defendant never intended for Plaintiff to save money or complete its

program.

Similarly, the monthly statements for Plaintiffs trust account could not have alerted

Plaintiff to Defendant's true intention to pay i tself fees indefinitely from money that i t

misdirected away from Plaintiffs legitimate creditors. By themselves, the fee amounts are

incapable of alerting Plaintiff to the fact that Defendant never intended for her to save money

over the 48 month enrollment period. For all she knew, Defendant was going to save her more

money than it charged her by negotiating down her debts. Indeed, that is what Defendant had led

her to believe. (Compl. Ex. B.) Undoubtedly, Defendant's failure to disclose those fees up front

10
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contributed to Defendant's ability to obscure its true intention to profit at her expense. But this

omission was not strictly necessary for Defendant to hide its predatory intent. Without more,

quantifying the fees could not have alerted Plaintiff to the fact that Defendant never intended for

her to save money or complete the program.

C. D EFEND ANT RAISES DISPUTEDQUESTIONS OF FACT THAT BELONG TO THE
TRIER OF FACT

At best, Defendant has raised a disputed issue of fact regarding when Plaintiff

discovered, or should have discovered, Defendant's fraud. But it is not proper to resolve

disputed issues of fact in a Rule 12(b)(6) motion to dismiss. Under Virginia law, once a statute

of limitations defense has been raised, if the evidence presents a conflict as to whether or not the

offense occurred within the limitations period, it is for the finder of fact to decide on the validity

of the defense. See Gilmore v. Basic Indus., Inc., 233 Va. 485, 489-90 (1987) (the trial court

erred in summarily dismissing the fraud count where the record showed that material facts were

genuinely in dispute respecting when the plaintiff discovered, or by the exercise of due diligence

should have discovered, the alleged fraud); Hansen v. Stanley Martin Cos., 266 Va. 345, 354

(2003) (holding that whether the plaintiffs who alleged fraud and negligent misrepresentation

were put on notice of the fraud was for the trier of fact ). For purposes of this motion, the

plaintiff s allegations that she discovered Defendant's fraud in September 2010 must be taken as

true. Accordingly, the Court should deny Defendant's Motion to Dismiss Plaintiff s Second and

Fourth Cause of Action.

III . PLAI N T I FF'S THIRD AND FIFTH CAUSES OF ACTION WERE BROUGHT
WITHIN THE APPLICABLE LIMITATIONS PERIOD

P laintiffs Third and Fifth Causes of Action are both brought under the VCPA V a .

Code Ann. ) 59.1-200(A)(1) and ) 59.1-200(A)(14) respectively. (Compl. tttt 73-77; 88-89.)

The statute of limitations applicable to claims under the VCPA is two years. Va. Code Ann. )
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59.1-204.1. The Third and Fifth Causes of Action were timely filed on April 19, 2011. Both

c laims are premised on Defendant's misrepresentation that the W i l l iamson Law F i rm

administered Plaintiffs Debt Management Plan. (Compl. tttt 36-48, Exs. F, H, and K.) By

making such misrepresentations, Defendant attempts to evade the licensing requirements of the

VCCA and avoid liability by masquerading as a third-party provider of "outsourced back office

support" to the Williamson Law Firm. (Compl. tt 36.)

The complaint notes that several state attorneys general have recently begun to challenge

Defendant's scheme. (Compl. tttt 36, 44-48; id. Ex. G, at tt 16.) A f t er Plaintiff f i led her

complaint, the West Virginia Attorney General filed its own complaint against Defendant and

explained the motive behind Defendant's Potemkin village of lawyers:

Morgan Drexen is actually selling debt settlement services to West
Virginia consumers by misrepresenting that the services are being
provided by lawyers. Lawyers licensed to practice law in West
Virginia are exempt from some state regulations governing the
debt settlement industry.. .Morgan Drexen maintains that i t can
avoid applicable state debt collection laws and charge higher fees
than normally al lowed by l i nking i ts operations to l i censed
lawyers...these 'enrollment lawyers' do no substantive work and
are merely renting out their licenses to Morgan Drexen.5

Defendant fails to address Plaintiffs Third and Fifth Causes of Action and offers no

explanation why either should be barred by the applicable l imitations period. I n s tead,

Defendant's counsel explains that "Morgan Drexen states that evidence will show that all debt

management services were provided to Plaintiff by legal counsel, authorized to practice in the

May 23, 2011 Press Release of the Office of the Attorney General of West Virginia,
Consumer Protection Division, available at
h: / / w w w .wva o . ov / r ess.cfm? ID= 568kfx~ o re. The court may take judicial notice of
matters of public record when reviewing a motion under Rule 12(b)(6). Hall v. Virginia, 385
F.3d 421, 424 (4th Cir. 2004).
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Commonwealth and, thus, the requirements of the VCCA do not apply." (Def. Mot. 6-7, fnl.)

Arguments about what the evidence will show are not proper in a motion to dismiss under Rule

I2(b)(6) '

Plaintiff s Third and F i fth Causes of A c t ion accrued when Plaintiff d iscovered

Defendant's charade through the investigations of her legal counsel. Moreover, the accrual of

these claims is governed by the continuing undertaking rule because Defendant engaged in this

deception as part of administering Plaintiffs Debt Management Plan. (See supra Part I.A.)

Accordingly, the Court should deny Defendant's Motion to Dismiss Plaintiff s Third and Fifth

Causes of Action.

CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that the Court deny Defendant's

Partial Motion to Dismiss in its entirety and order Defendant to answer paragraphs 64 through 92

of Plaintiff s complaint.

Moreover, it is difficult to see how Defendant plans to meet its burden of proving that
"all debt management services were provided to Plaintiff by legal counsel, authorized to
practice in the Commonwealth." (Def. Mot. 6-7, fnl.) Plaintiff, through counsel,
recently contacted the Virginia attorney, who Defendant claims provided her with debt
management services. She instructed that attorney to provide her with any files that he
kept in connection with his alleged representation of her, which the Virginia Rules of
Professional Conduct require attorneys to provide to their former clients upon request.
He refused to comply with Plaintiff s request and advised Plaintiff s counsel that, "the
file is held by Morgan Drexen. They have asked that you make a formal request for the
file under the Federal Rules under the current case." If that attorney takes his instructions
from the Defendant, then it is hard to see how Defendant will meet its burden of proof
that this attorney was Plaintiff s lawyer.
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Dated: June 24, 2011 Respectfully submitted,

/s/ James H. Bo kin /s/ Yvette Goode
James Boykin (Virginia State Bar No. 67980) Yvette Goode (Virginia State Bar No. 71026)
Alexandra Hess (Virginia State Bar No. 80473) Southwest Virginia Legal Aid Society, Inc.
Hughes Hubbard & Reed LLP P.O. Box 670
1775 I Street, N.W. Suite 600 Castlewood, VA 24224
Washington, D.C. 20006-2401 Tel: (276) 762-9354 ext. 219
Tel: (202) 721-4751 Fax: (276) 762-9356
Fax: (202) 721-4646 Email: yvette@svlas.org
Email: boykin@hugheshubbard.corn
Email: hessa@hugheshubbard. corn

Attorneysfor Plaintiff Jenny Sykes
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

BIG STONE GAP DIVISION

JENNY LYNN SYKES )
)

Plaintiff, )
)
)
) Case No. 2:11-CV-00024
) (Judg e James P. Jones)
)

MORGAN DREXEN )
)

Defendant. )
)
)

CERTIFICATE OF SERVICE

I, James Boykin, hereby certify that on June 24, 2011, I electronically filed Plaintiff s

Memorandum of Law in Opposition to Defendant's Partial Motion to Dismiss for Failure to State

a Claim Upon Which Relief Can Be Granted (Fed. R. Civ. P. 12(b)(6)) and Proposed Order, with

the Clerk of the Court using the CM/ECF system, which will send notification of such filing to

the following:

Carrie M. Harris, Esquire
Spilman Thomas & Battle, PLLC

310 First Street, Suite 1100
Post Office Pox 90

Roanoke, Virginia 24002-0090
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Respectfully submitted,

/s/ James H. Bo kin /s/ Yvette Goode
James Boykin (Virginia State Bar No. 67980) Yvette Goode (Virginia State Bar No. 71026)
Alexandra Hess (Virginia State Bar No. 80473) Southwest Virginia Legal Aid Society, Inc.
Hughes Hubbard & Reed LLP P.O. Box 670
1775 I Street, N.W. Suite 600 Castlewood, VA 24224
Washington, D.C. 20006-2401 Tel: (276) 762-9354 ext. 219
Tel: (202) 721-4751 Fax: (276) 762-9356
Fax: (202) 721-4646 yvette@svlas.org
boykin@hugheshubbard. corn
hessa@hugheshubbard. corn

Attorneys for Plaintiff Jenny Sykes

Dated: June 24, 2011
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