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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

MIRANDA L. DAY, for herself
and all persons similarly situated,

Plaintiff, Case No.: 8:10-cv-02463-VMC-TGW

vs. JURY TRIAL DEMANDED

PERSELS & ASSOCIATES, LLC, et al. CLASS ACTION

Defendants.

SETTLEMENT AGREEMENT
Al

This Settlement Agreement (the "Agreement" ) is entered into on thi day of

2011 by Plaintiff Miranda L. Day (" Representative Plaintiff' ), acting individually

and on behalf of the Class defined below, and Defendants Persels & Associates, LLC f/k/a

Ruther & Associates, LLC f/k/a Griffith & Ruther, LLC ("P&A"), Legal Advice Line, LLC

(" Legal Advice Line" ), Jimmy B. Persels ("Persels"), Neil Ruther ("Ruther"), Robyn R.

Freedman (" Freedman" ), and CareOne Services, Inc. ( "CareOne") (collectively the

"Defendants" ).

I , RECIT A L S

1. On No vember 4, 2010, Representative Plaintiff filed a complaint in the United

States District Court for the Middle District of Florida (Tampa Division), naming P&A, Persels,

Ruther, Freedman, CareOne, Ascend One Corporation (" Ascend One" ), 3C Incorporated

("3Ci"), and Bernaldo Dancel as defendants and alleging on a class basis violations of the

Florida Deceptive and Unfair Trade Practices Act, Fla. Stat. $ 501.201, et seq., and the federal

Credit Repair Organizations Act ("CROA"), 15 U.S,C. $1679b, and claims for unjust

enrichment, legal malpractice, breach of fiduciary duty, and negligence.
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2, In res ponse, P&A, Persels, Ruther, and Freedman moved to dismiss the

complaint, and CareOne, Ascend One, 3Ci, and Dancel moved to compel arbitration or, in the

alternative, to dismiss the complaint. Representative Plaintiff opposed both sets of Defendants'

motions.

3. On Ap r i l 6, 2011, the district court granted Representative Plaintiff's request for

leave to file an amended complaint and, as a result, denied Defendants' motions to dismiss the

complaint as moot. The district court subsequently ruled on the motion to compel and ordered

arbitration of Representative Plaintiff's claims against Ascend One, 3Ci, and Dancel and to a

limited extent CareOne.

4. On J une 10, 2011, Representative Plaintiff filed an amended complaint asserting

class claims for (i) violations of the CROA, breach of fiduciary duty, and negligence against

CareOne, P &A, Legal Advice Line, Persels, Ruther, and Freedman; (ii) legal malpractice against

P&A, Legal Advice Line, Persels, Ruther, and Freedman; (iii) aiding and abetting breach of

fiduciary duty against CareOne; and (iv) negligent supervision against P&A, Legal Advice Line,

Persels, Ruther, and Freedman.

5. In the amended complaint, a copy of which is attached as Exhibit A and

incorporated by reference, Representative Plaintiff alleges that she entered into a debt settlement

agreement with P&A and in connection with that agreement, she paid for, but was not provided

any services.

6, Pri o r to any Defendant filing a response to the amended complaint, the parties

conducted extensive settlement discussions. These were lengthy, arduous, and intense arms 

length settlement negotiations, which involved significant efforts of all parties and their counsel.
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7. P% A ha s re presented, and Representative Plaintiff r e l ies upon such

representation, that there are approximately 125,012 consumers who entered into retainer

agreements with PAA on or after April 28, 2005, to receive legal advice and other legal services

focused on helping the consumers get out of debt. Excluded from this group is any individual

who satisfies the class definition proposed in the first amended class action complaint filed in

Bronzich v. Persels ck Associates, LLC, et al., No. CV-10-00364-EFS, currently pending in the

United States District Court for the Eastern District of Washington.

8. Rep r esentative Plaintiff and Class Counsel rely upon P&A's representation

concerning the number of consumers in the putative class in entering into this Agreement and

have the right as set forth herein to verify and confirm the precise size of the class and the

identity of each class member.

9. The Parties recognize and acknowledge the benefits of settling this case. Class

Counsel have taken into account the uncertain outcome and risk of the litigation, as well as the

difficulties and delays inherent in such litigation and the likelihood of protracted appeals. Class

Counsel have, therefore, determined that the settlement set forth in this Agreement is fair,

reasonable, and adequate and in the best interest of the Representative Plaintiff and the Class

defined below. The Representative Plaintiff concurs in this determination.

10. De f endants deny all allegations of wrongdoing and liability asserted in the

amended complaint and maintain that they have conducted their respective dealings with the

Representative Plaintiff and all members of the putative classes in a lawful manner in all

respects. Defendants maintain that they each have a number of meritorious defenses to the

Representative Plaintiff's various claims. Nevertheless, Defendants recognize the risks and

uncertainties inherent in l i t igation, the significant expense associated with defending class
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actions, the costs of any appeal, and the disruption to their business operations arising out of this

litigation. They also recognize the danger that a successful trial on class wide claims might

present to them. Accordingly, Defendants believe that settlement is likewise in their best

interests. The Court has made no finding that any Defendant has engaged in any wrongdoing or

wrongful conduct or otherwise acted improperly or in violation of any law or regulation or duty

in any respect.

11. No t h ing in this Settlement Agreement shall be construed as an admission or

concession by Defendants of the truth of the allegations raised in the amended complaint, lawsuit

or any other lawsuit, or of any fault, wrongdoing, or liability of any kind.

12. Ne i ther this Settlement Agreement, nor any of i t s terms, nor any of the

negotiations or proceedings connected with it, shall be offered as evidence or received in

evidence in any pending or future action or proceeding of any type whatsoever to establish any

liability of or admission by any Defendant.

13. C o unsel for the parties agree to recommend that Rust Consulting, LLC

(hereinafter the "Settlement Administrator" ) be appointed by the Court to serve as the Settlement

Administrator. The Settlement Administrator is responsible to report both to the Court and to the

parties as more fully set forth in this Agreement,

II . TERM S OF THK SKTTLKMKNT

14, Def i nitions:

(a) "Action" means and refers to the action entitled Miranda L. Day v. Persels

& Associates, LLC, et al., Case No.: 8:10-cv-02463-VMC-TGW, United States District Court for

the Middle District of Florida (Tampa Division),
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(b) "CareOne" shall mean CareOne Services, Inc., its current and former

officers, directors, owners, employees, agents, predecessors, affiliates, parent corporations,

subsidiaries, successors and assigns, and their current and former officers, directors, owners,

employees, and agents.

(c) "Class Counsel" or "Counsel for Representative Plaintiff ' shall mean

James Felman and Katherine Earle Yanes of Kynes, Markman k Felman, PA, Thomas A. Lash

of Lash &, Wilcox, PL, and Herbert Roy Donica of the Donica Law Firm PA,

(d) "Class Member" or "Class Members" shall mean those Persons, either

individually or collectively, who fall within the definition of the Settlement Class and do not

elect to opt out of the Settlement Class. "Co-clients" to a retainer agreement are those Persons

who enter into a single retainer agreement with another Person. For the purposes of the

Settlement Class, such co-clients to a single retainer agreement will collectively comprise a

single Class Member.

(e) "Class Member List" shall mean the list of Class Members that is to be

compiled by CareOne and reviewed and verified by PRA in the manner set forth in Paragraph

18(b) below.

(f) "Court" shall mean the United States District Court for the Middle

District of Florida, Tampa Division.

(g) "Cy Pres Amount" shall mean the One Hundred Thousand Dollars

($100,000) that is being paid by the Settling Defendants pursuant to Paragraph 19(b), below.

(h) "Debt Settlement Legal Services" shall mean the negotiated settlement of

unsecured consumer debts for less than the principal amount of the debt.
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(i) "Effective Date" shall mean: ( i ) the date of Final Approval of the

Settlement, if no person objects to or intervenes in the Settlement; (ii) in the event any person

objects to or intervenes in the Settlement, the date on which the Court's judgment becomes final,

i.e., thirty (30) days after the date the Court finally approves the Settlement, if no appeal by a

Class Member, Intervenor or Objector is filed; (iii) the date of the final affirmance on appeal; or

(iv) the final dismissal and unappealable resolution of any appeal.

(I) "Fairness Hearing" shall mean the hearing or hearings to be held by the

Court, after proper notice, pursuant to Federal Rule of Civil Procedure 23 to consider final

approval of the Settlement and related matters.

(k) "Final Approval" shall mean the Order entered by the Court finally

approving this Settlement, certifying the Settlement Class, and dismissing with prejudice all

claims raised in this case consistent with the Settlement.

(1) "Law Firm Defendants" shall mean Persels 4 Associates, LLC f/k/a

Ruther 4, Associates, LLC f/k/a Griffith & Ruther, LLC and Legal Advice Line, LLC.

(m) "Legal Advice Line" shall mean Legal Advice Line, LLC, its current and

former off icers, directors, owners, employees, agents, predecessors, affiliates, parent

corporations, subsidiaries, successors and assigns.

(n) "Notice of Proposed Class Action Settlement" shall mean the notice to

Class Members approved by the Court in the Preliminary Order.

(o) "Notice Date" shall mean the date the Notice of Proposed Class Action

Settlement is first disseminated pursuant to the process set forth in Paragraph 18 of this

Agreement.
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(p) "PAA" shall mean Persels Ec Associates, LLC, Ruther k Associates, LLC,

and Griffith 8~, Ruther, LLC, Consumer Law Associates, LLC, their current and former officers,

directors, owners, employees, agents, predecessors, affiliates, parent corporations, subsidiaries,

successors and assigns.

(q) "Parties" shall mean the Representative Plaintiff and the Settling

Defendants.

(r) "Person" shall mean an individual, corporation, partnership, limited

partnership, association, joint stock company, estate, legal representative, trust, unincorporated

association, government, or any political subdivision or agency thereof, and any business or legal

entity and their spouses, heirs, predecessors, successors, representatives, or assignees.

(s) "Preliminary Approval Date" shall mean the date on which the Court

enters the Preliminary Order approving the Settlement.

(t) "Preliminary Order" shall mean the Order entered by the Court,

preliminarily approving the Settlement, provisionally certifying the Settlement Class, and

approving the proposed notice to Class Members.

(u) "Released Claims" shall mean and includes any and all claims, demands,

suits, or causes of action of any nature or description whatsoever, whether known or unknown,

that Representative Plaintiff and/or Class Members may have against the Released Persons or

any of them including, but not limited to, the claims asserted or those that could have been

asserted by Representative Plaintiff or any Class Member that relate to or arise out of a retainer

agreement with Griffith 4 Ruther, LLC, Ruther k Associates, LLC or Persels k Associates,

LLC, the services provided pursuant to that agreement, or the Debt Settlement Legal Services

provided by the Settling Defendants including all claims under the Florida Deceptive and Unfair
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Trade Practices Act and the Credit Repair Organizations Act, and for unjust enrichment, legal

malpractice, breach of fiduciary duty, aiding and abetting breach of fiduciary duty, negligent

supervision and negligence. The Parties understand and agree that this release shall apply to

CareOne only in its role as providing administrative support and customer service to P &A and its

clients and does not extend to include or apply to debt resolution, debt management or debt

settlement services provided by CareOne independently of the relationship with P&A.

(v) "Released Persons" shall mean CareOne, Legal Advice Line, P&A, and

Neil Ruther, Jimmy Persels, and Robyn R. Freedman and their respective successors and assigns.

(w) "Representative Plaintiff' shall mean Miranda L. Day.

(x) "Settlement" or "Settlement Agreement" means this Agreement, along

with all Exhibits, and any amendments to this Agreement as finally approved by the Court.

(y) "Settlement Administrator" shall mean Rust Consulting, LLC.

(z) "Settlement Class" and "Class" shall mean only those persons included

within the class defined in Paragraph 16 below.

(aa) "Settling Defendants" shall mean Persels & Associates, LLC f/k/a Ruther

& Associates, LLC f/k/a Griffith & Ruther, LLC, Legal Advice Line, LLC, Jimmy B. Persels,

Neil Ruther, Robyn R. Freedman, and CareOne Services, Inc.

(bb) "Unknown claims" means any claim that Representative Plaintiff or any

Class Member does not know or suspect exists in his, her or its favor at the time of the release of

the Released Claims as against the Released Persons, including without limitation those claims

that, if known, might have affected the decision to enter into, or not object to, the Settlement.

Representative Plaintiff acknowledges, and the Class Members by operation of law shall be

deemed to acknowledge, that they may discover facts in addition to or different from those now
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known or believed to be true by them with respect to the Released Claims, but that it is the

intention of Representative Plaintiff, and by operation of law the intention of the Class Members,

to completely, fully, finally and forever compromise, settle, release discharge, and extinguish

any and all Released Claims, known or unknown, suspected or unsuspected, contingent or

absolute, accrued or unaccrued, apparent or unapparent, which now exist, or heretofore existed,

or may hereafter exist, without regard to the subsequent discovery of additional or different facts.

Representative Plaintiff acknowledges, and the Class Members by operation of law shall be

deemed to acknowledge, that any Unknown Claims are expressly included in the definition of

"Released Claims," and that such inclusion was expressly bargained for and was a key element

of the Settlement and was relied upon by each and all of the Settling Defendants in entering into

this Stipulation of Settlement. As such, this Stipulation expressly provides that: (a) the release

contemplated by this Stipulation shall extend to claims that the Representative Plaintiff and Class

Members do not know or suspect to exist at the time of the release, which if known, might have

affected their decision to enter into the release; (b) Representative Plaintiff and Class Members

shall be deemed to relinquish, to the extent applicable, and to the full extent permitted by law,

the provisions, rights, and benefits of Section 1542 of the California Civil Code, which states

that:

A GEN ERAL RELEASE DOES NOT EXTEND TO
CLAMS WHICH THE CREDITOR DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TME
OF EXECUTING THIS RELEASE, WHICH IF KNOWN BY
HM OR HER HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR.

and (c) the Representative Plaintiff and Class Members shall be deemed to waive any and all

provisions, rights and benefits conferred by any law of any state or territory of the United States,
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or principle of common law, which is similar, comparable or equivalent to California Civil Code

Section 1542.

15. Con d itional Class Certification.

(a) For purposes of this settlement only and its implementation, the Parties

hereby stipulate and agree that this lawsuit may be certified as a class action under Rule 23(b)(3)

of the Federal Rules of Civil Procedure in accordance with the terms of this Settlement

Agreement. This stipulation and agreement is without prejudice to the Settling Defendants' right

to contest class certification in the event that this Settlement Agreement is not fully implemented

in accordance with its terms. If this Settlement Agreement is not approved or otherwise fails to

be fully implemented, the Settling Defendants reserve all of their respective rights to object to

any subsequent motion to certify a class in this lawsuit and no representation or concession made

in connection with the Settlement or in this Settlement Agreement shall be considered law of the

case or an admission by any Settling Defendant or give rise to any form of estoppel or waiver by

any Settling Defendant in this action or any other proceeding. The Settling Defendants do not

agree to certification of the Settlement Class for any purpose other than to effectuate this

Settlement Agreement. I f t h i s Settlement Agreement is approved, no representation or

concession made in connection with the Settlement or in this Settlement Agreement shall be

considered to have resjudicata or collateral estoppel effect against the Settling Defendants or to

be an admission by the Settling Defendants or to give rise to any form of estoppel or waiver by

the Settling Defendants in any other proceeding.

(b) By entering into this Settlement Agreement, the Parties acknowledge that

each Class Member does not waive the protections afforded by (1) the attorney-client privilege

with the law firm of Persels 8c, Associates LLC, (2) the work product doctrine regarding defense
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to creditor claims against the Class Member, or (3) the prohibitions against the disclosure of

confidential information provided to the law firm of Persels & Associates LLC. The continuing

existence of these protections presents substantial issues with respect to necessary discovery

involving putative class members and to attempt to obtain class certification for purposes

meeting the Representative Plaintiff's duty to prove liability and damages. In order to avoid

these and other risks, as well as the expenses of litigation, the Parties have agreed to enter this

settlement, including the express term that retains in effect the protections of each Class

Member'sattorney-client privilege, work product and right of confidentiality,

16. Set t lement Class. Representative Plaintiff and the Settling Defendants agree to a

Settlement Class defined as follows:

All Persons who entered into retainer agreements with Griffith &
Ruther, LLC, Ruther & Associates, LLC or Persels & Associates,
LLC on or after April 28, 2005, to receive legal advice and other
legal services, including Debt Settlement Legal Services, focused
on helping the consumers get out of debt.

The Settlement Class excludes: any individual who satisfies the class definition proposed in the

first amended class action complaint filed in Bronzich v. Persels Ee Associates, LLC, et al., No.

CV-10-00364-EFS, currently pending in the United States District Court for the Eastern District

of Washington.

17. Class Counsel. The Parties agree that James Felman and Katherine Earle Yanes

of Kynes, Markman &, Felman, PA, Thomas A. Lash of Lash & Wilcox, PL, and Herbert Roy

Donica of the Donica Law Firm PA may be appointed Class Counsel, without prejudice to the

Settling Defendants' right to contest the appointment of one or all of them as Class Counsel in

the event that this Settlement Agreement is not fully implemented in accordance with its terms.

If this Agreement is not approved or otherwise fails to be fully implemented, the Settling
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Defendants reserve all of their rights to object to any subsequent motion to appoint class counsel

in this Action.

1S. No t i ce Plan. As the Court may direct, the Settling Defendants shall cause the

Settlement Administrator to distribute the Notice of Proposed Class Action Settlement to Class

Members as provided in this paragraph.

(a) Persels & Associates, LLC has represented to Class Counsel that the

primary means by which written communication is provided to its clients is by email. Class

Counsel and the Representative Plaintiff are relying on that representation in their agreement to

this Notice Plan.

(b) Class Member List.

(i) P&A will certify by affidavit the number and identities of

the Class Members under the class definition in Paragraph 16 above, and compile

the Class Member List. The affidavit will be signed by the person at P&A who

has responsibility for researching and retrieving client information from the data

management system and will detail the steps taken by that person to obtain the

precise size of the Class and the identities of its members. Within fourteen(14)

business days after the Preliminary Approval Date, P&A shall provide to Class

Counsel and the Settlement Administrator the signed affidavit and the Class

Member List in electronic form. For each Class Member, the Class Member List

shall include the: (A) name; (8) last known address; (C) last known email

address; (D) plan reference number; and (8) date of retainer agreement. In

preparing the Class Member List, P&A shall use reasonable, good faith efforts to

identify Class Members.

-12 

From Artic
le at G

etOutOfDebt.org



Case 8:10-cv-02463-TGW Document 110-1 F i led 09/20/11 Page 13 of 29 PagelD 743

(ii) Re p resentative Plaintiff and Class Counsel both agree and

acknowledge that the C lass Member List contains personal identifying

information that should be kept confidential. Therefore, Representative Plaintiff

and Class Counsel both agree to treat the Class List as confidential and to use the

Class Member List and the information contained therein solely for the purpose of

providing the settlement benefits offered by this Settlement Agreement to Class

Members and otherwise implementing the terms of this Settlement Agreement,

and for no other purpose whatsoever. Except to the extent authorized by this

Settlement Agreement, Class Counsel further agree that they will not disclose the

Class Member List or any of the information contained in the Class Member List

to any third party, except pursuant to a valid subpoena or discovery request.

Notwithstanding any contrary language contained in this Settlement Agreement,

the provisions of this paragraph shall survive any termination or modification of

this Settlement Agreement and shall continue to be binding regardless of whether

or not the settlement is fully implemented.

(c) Wit h in thirty (30) days after the Preliminary Approval Date the Settling

Defendants shall cause the Settlement Administrator to furnish the Notice of Proposed Class

Action Settlement to the Class Members in the following manner:

(i) The Notice of Proposed Class Action Settlement will be

sent by email to all Class Members for whom the Class Member List provides an

email address. The Notice of Proposed Class Action Settlement will be sent from

a monitored email address. Returned or "bounced back" emails will be tracked.

At least fourteen (14) days after the Notice Date, but no more than twenty-five
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(25) days after the Notice Date, the Notice of Proposed Class Action Settlement

will be mailed by First Class United States Mail to the last known address of any

Class Member whose Notice of Proposed Class Action Settlement email has been

returned or bounced back.

(ii) Any C lass Member for whom the Class Member List does

not provide an email address will be sent the Notice of Proposed Class Action

Settlement by First Class United States Mail to the Class Member's last known

address.

19. Class Relief. Subject to the approval and further Order of the Court:

ten (10) business days after the Effective Date:

(i) The Law Firm Defendants shall collect fees from consumers for

Debt Settlement Legal Services only after negotiation of a settlement with the

consumer's creditor. The Parties agree, however, that this provision (A) does not

foreclose the Law Firm Defendants from collecting fees before a settlement is

negotiated to the extent permitted by law; (B) does not apply to nor does it

modify, alter or change the terms of any retainer agreement entered into by P&A

prior to October 1, 2010; and (C) does not apply to services not characterized as

Debt Settlement Legal Services such as the preparation of pleadings, legal

consultation,' analyzing and prosecuting claims for violation of the Fair Debt

1 The Parties understand and agree that it is the practice of P&A to provide each client with an initial
comprehensive legal consultation and charge and collect from the client an up front fee, which is currently
set at $150. Upon receipt, the upfront legal fee is deposited into P&A's IOLTA account where it remains
until the initial legal consultation is performed. This Agreement is not intended to and does not prohibit
P&A from continuing that practice.
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Collection Practices Act or s imilar consumer protection statutes and the

preparation of bankruptcy papers.

(ii) The Law Firm Defendants shall modify the retainer agreement

with their clients prospectively to clearly and conspicuously disclose:

(A) An estimate of the total amount that will be paid in legal
fees under the retainer agreement based on estimates of the amounts for
which debts will settle. The retainer agreement also will provide that after
a settlement is negotiated, the Law Firm Defendants shall inform the
consumer of the exact amount of legal fees that will be paid in connection
with that settlement under the retainer agreement.

(B) An estimate of the amount of each payment that will be
applied to legal fees under the retainer agreement based on an assumption
of the amount of the anticipated settlement.

(C) An estimate of the anticipated date on which the client's debts
will be satisfied under the terms of the negotiated settlements assuming all
payments are received timely and made in fulL The retainer agreement
also will provide that after a settlement is negotiated, the Law Firm
Defendants shall provide the consumer with the exact date on which the
client's debts will be satisfied under the terms of the negotiated settlement
assuming all payments are received timely and made in full.

(D) The nature of services included in the retainer agreement and
the services that are available at an additional cost.

(E) The cost of each additional, available service not included in
the retainer agreement. To the extent the Law Firm Defendants agree to
provide a service not previously identified in the retainer agreement, they
shall inform the client in advance of the cost of such service.

(iii) The Law Firm Defendants shall establish or demonstrate to Class

Counsel that they already have established processes that provide reasonable

assurance that clients requesting assistance with matters that should be

appropriately handled by an attorney are able to communicate with an attorney

within a reasonable period of time.
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(iv) CareOne, in its role of providing administrative support services to

P&A and customer service to clients of P&A, shall comply with and shall assist

P&A to comply with its obligations to provide the agreed-upon injunctive relief

described above. If CareOne's contractual relationship with P&A terminates at

any time for any reason, CareOne shall no longer be obligated to assist P&A to

comply with the agreed-upon injunctive relief described in Paragraph 19(a)(i)

through (iv) above.

of One Hundred Thousand Dollars ($100,000), with the approval of the Court, to the

American Bar Foundation no later than ten (10) business days after the Effective Date.

Upon payment of the Cy Pres Amount, the Settling Defendants shall provide proof of

such payment to Class Counsel.

20. Set t lement Administrator. Th e Settlement Administrator will be responsible

for: (a) effecting notice by email to the Class based on information provided by P&A as set forth

in Paragraph 18(b) above and in a form and manner approved by the Court; and (b) maintaining

a post office box address to receive inquiries with respect to the Settlement for a period of two

hundred seventy days (270) after the Preliminary Approval Date or one hundred twenty (120)

days from the Effective Date, whichever is longer. The Class List shall be kept confidential by

the Settlement Administrator and shall not be shared with any third party.

21. Cos t of Settlement Administration. The Settling Defendants shall pay all costs

related to administration of this Settlement Agreement and the costs related to the Settlement

Administrator and Notice to Class Members and payment of those costs is in addition to payment

of the Cy Pres Amount.
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22. Ful l a nd F inal Settlement, The P a rt ies agree that the Action is being

voluntarily settled after consultation with experienced legal counsel and that terms of the

Settlement Agreement were negotiated at arm's length and in good faith. It is the intent and

purpose of this Settlement Agreement to effect a full and final settlement of the Released Claims.

In order to effectuate that purpose, the Parties agree to cooperate with one another and with the

Settlement Administrator and use their best efforts to obtain Court approval of the Settlement

and this Settlement Agreement.

23. Ince ntive Payment. In a ddition to the injunctive relief set forth in Paragraph

19(a), payment of the costs of settlement administration as set forth in Paragraph 20 above, and

payment of the Cy Pres Amount as set forth in Paragraph 19(b) above, the Settling Defendants

shall make an incentive payment in the amount of Five Thousand Dollars ($5,000) to the

Representative Plaintiff. W i thin three (3) business days of the Effective Date, the Settling

Defendants shall deliver a check in the amount of Five Thousand Dollars ($5,000), payable to

"Miranda L. Day." The check shall be delivered in care of Class Counsel.

24. Rel e ases. Upon the Effective Date of this Agreement and without any further

action by the Court or by any Party to this Agreement, Representative Plaintiff and the members

of the Settlement Class and all of their spouses, former spouses, administrators, executors,

personal representatives, heirs, agents, attorneys, assigns, predecessors and successors, for good

and sufficient consideration, the receipt and adequacy of which is acknowledged, shall be

deemed to, and shall in fact, have fully remised, released and forever discharged any and all

Released Claims and Unknown Claims, which they, or any of them, had or has or may in the

future have or claim to have against the Released Persons.
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25. Rep r esentative Plaintiff's and Class Members' Covenant Not to Sue. With

the exception of such action as may be necessary to enforce the terms of this Agreement, the

Representative Plaintiff and all Class Members agree not to institute, be represented in,

participate in, submit, file, or permit to be filed on their behalf, any lawsuit, arbitration, charge,

claim, complaint, or other proceeding in which a Released Claim is asserted. In the event that

the Representative Plaintiff or any Class Member institutes or is a party to any such action, the

claim shall be immediately dismissed with prejudice upon presentation of this Settlement

Agreement.

III. PROCEDURES FOR EFFECTUATING SETTLEMENT

26. Coo peration, The Settling Defendants and Class Counsel shall reasonably

cooperate with each other so that both sides may adequately monitor all aspects of this

Agreement.

27. Sub m ission for Preliminary Approval. Prom ptly after execution of this

Settlement Agreement, the Representative Plaintiff shall move the Court for an agreed-upon

order preliminarily approving the settlement, the Notice of Proposed Class Action Settlement,

and the Notice Plan and setting of a Fairness Hearing. The Representative Plaintiff shall request

the setting of a Fairness Hearing at least ninety (90) days after the Preliminary Approval Date.

28. Req uests for Exclusion. Any Class Member may elect to be excluded from this

Settlement and from the Class by opting out of the Class. Any potential Class Member who

desires to be excluded from the Class must provide by mail or email a notice of the election to be

excluded on or before the date specified in the Notice of Proposed Class Action Settlement to the

Settlement Administrator, with copies by mail or email to Class Counsel and to the Settling

Defendants' counsel. For notices of exclusion sent by mail, the date of the postmark on the
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envelope shall be the exclusive means of determining whether a request for exclusion has been

timely submitted. Notices of exclusion sent by email shall be deemed timely if sent before

midnight in sender's time zone on the exclusion deadline date.

29. Obje ctions. Any C lass Member who in tends to object to t he fa irness,

reasonableness, or adequacy of the Settlement must notify the Court, Class Counsel, and the

Settlement Administrator in writing, sent by mail or email on or before the date specified in the

Notice of Proposed Class Action Settlement, of the Class Member's intention to object to the

Settlement. The notice of objection shall include: (a) the Class Member's full name, address,

and telephone number, (b) a written statement of all objections, (c) a statement regarding

whether the objecting Class Member intends to appear at the Fairness Hearing. For notices of

objection sent by mail, the date of the postmark on the envelope shall be the exclusive means of

determining whether a request for exclusion has been timely submitted. Notices of objection

sent by email shall be deemed timely if sent before midmght in sender's time zone on the

exclusion deadline date,

30. Def a ult. If the Settling Defendants fail to make any payment required under this

Agreement or fail to comply with the terms of Paragraph 19 above, Class Counsel shall give the

Settling Defendants written notice of the alleged violation and then allow the Settling Defendants

at least thirty (30) days from the date of the written notice to address the alleged violation before

commencing any action to enforce the terms of this Agreement. If the Settling Defendants do

not cure or remedy the violation within thirty days (30) after the date of written notice, the

Representative Plaintiff and the Class Members, through Class Counsel, may bring an action in

Court for breach of the Settlement and to enforce any provision of this Agreement. Such action
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shall be the sole and exclusive remedy in the event of any default or breach of the Agreement

that is not cured within thirty days (30) after the date of written notice.

31. St ay . P e nding Final Approval, Representative Plaintiff agrees to stay the

proceedings in the Action, except for Settlement-related proceedings, and not to either directly,

representatively, derivatively, or in any other capacity, commence, prosecute, instigate or in any

way participate in or promote the commencement or prosecution of any action relating, directly

or indirectly, to any Released Claims against any Settling Defendants. Moreover, in the event

any other action is commenced prior to Final Approval by a member of the Settlement Class in

any other forum against any of the Parties to this Stipulation that challenges the Settlement of the

Proposed Transaction and/or Transaction, or otherwise involves or asserts a Released Claim

(" Related Litigation" ), Settling Defendants may seek to prevent or stay such an action.

Representative Plaintiff will not oppose any such efforts by Settling Defendants, and the Parties

agree to use their best efforts to stay, seek dismissal of, terminate or otherwise oppose entry of

interim or final relief in any such Related Litigation. In the event that the Defendants or Parties

are unsuccessful in staying, achieving dismissal of, terminating, or otherwise preventing entry of

interim or final relief in favor of any member of the Settlement Class in any such Related

Litigation while the Parties are awaiting Final Approval, Defendants reserve the right in their

sole discretion to withdraw from the Settlement, provided that Defendants must exercise this

right to withdraw within ten (10) calendar days after the court in any Related Litigation issues an

order declining to stay, dismiss, terminate or otherwise deny interim or final relief in the Related

Litigation,
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IV. CON D I T IONS OF SKTTLKMKNT

32. Dism issal of Lawsuit. The Representative Plaintiff shall file a Stipulation of

Dismissal with Prejudice as to the Settling Defendants within thirty (30) days after the Effective

Date of this Agreement.

33. Appr oval of the Court. Thi s Agreement is subject to final approval by the

United States District Court for the Middle District of Florida, Tampa Division. If the Court

does not approve this Agreement or enter the Orders requested herein, or if the Court enters the

judgment provided for herein but either the judgment is modified or reversed upon appellate

review, then this Agreement shall be canceled and terminated, unless counsel for both sides,

within ten (10) business days from the receipt of a ruling or written notice of circumstances

giving rise to termination, agree in writing to proceed with this Agreement.

34. Term ination of Agreement. This Agreement shall terminate:

(a) Automatically if the Court fails to approve the Settlement Agreement; or

(b) At the option of Representative Plaintiff or any of the Settling Defendants

(i) if this Court or any other court modifies (or proposes to modify) this Settlement Agreement as

a condition to approval of the Settlement or (ii) for any reason upon the mutual agreement of

Representative Plaintiff, on the one hand, and the Settling Defendants, on the other hand; or

(c) At the sole discretion of any or all of the Settling Defendants, if 5% (five

percent) or more persons eligible for inclusion in the Class elect to opt out of and be excluded

from the Class. The Settling Defendants shall exercise such right of withdrawal by providing

written notice of the election to terminate to the Court and to Class Counsel no later than five (5)

business days before the date set for a hearing on final approval of the Settlement.
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(d) If this Settlement Agreement is terminated or canceled as set forth in this

Paragraph or Paragraph 31, the Parties shall be deemed to have reverted to their respective status

as of June 10, 2011, and they shall proceed in all respects as if this Agreement had not been

executed and the related Orders had not been entered, preserving in that event all of their

respective claims and defenses in this case.

V. APPL I CATION FOR ATTORNEY'S FKKS, COSTS AND DISBURSKMKNTS

35. At t o rney's Fees. Subj ect to approval by the Court, Class Counsel shall seek

reasonable attorney's fees and costs in an amount up to Three Hundred Thousand Dollars

($300,000) to be paid by the Settling Defendants no later than fourteen (14) days after the

Effective Date.

(a) The Settling Defendants shall not object to any request for fees and costs

made by Class Counsel so long as the request does not exceed in the aggregate Three Hundred

Thousand Dollars ($300,000). The Settling Defendants shall not be liable for any fees, costs or

disbursements that may be awarded by the Court to Class Counsel in excess of Three Hundred

Thousand Dollars ($300,000).

(b) Approval by the Court of the Attorney's Fee and Cost Award shall not be

a precondition to approval of the Settlement or dismissal of the Action in accordance with this

Settlement. Representative Plaintiff and Class Counsel may not cancel or terminate the

Settlement based on the Court's or any appellate court's ruling with respect to attorneys' fees

and/or expenses. Any appeal relating to an award of attorneys' fees or expenses will not affect

the finality of the Settlement, the Order and Final Judgment, or the release provided herein. The

application for a Fee and Expense Award may be considered separately fiom the proposed

Settlement.

-22 

From Artic
le at G

etOutOfDebt.org



Case 8:10-cv-02463-TGW Document 110-1 F i led 09/20/1 1 Page 23 of 29 PagelD 753

36. Cos ts. Except as otherwise provided in this Settlement Agreement, each party

shall bear its own costs.

VI. M I S CELLANEOUS PROVISIONS

37. Amen dments. This Settlement Agreement may be amended or modified only by

a written instrument signed by Class Counsel and the Settling Defendants or their attorneys.

38. Enti re Agreement, Th is Settlement Agreement constitutes the entire agreement

among the Parties with respect to the subject matter of this Settlement Agreement and supersedes

all prior negotiations, communications, and agreements between the Parties. No Party has

entered into this Settlement Agreement in reliance upon any representations, warranties or

inducements in this Settlement Agreement or its exhibits other than the representations,

warranties, and covenants contained and memorialized in such documents.

39. Not i ce. Whenever notice by the Parties is required under this Agreement, notice

shall be provided in writing, including electronic mail or facsimile.

Notice to Class Counsel shall be directed to:

James E. Felman
Katherine Earle Yanes
Kynes, Markman k Felman, P.A.
100 South Ashley Drive, Suite 1300
Tampa, Florida 33602
(813) 229-1118 (Telephone)
'felman kmf-law.com

and

Thomas A. Lash
Lash & Wilcox, P.A.
4006 S. MacDill Avenue
Tampa, Florida 33611
(813) 832-3210 (Telephone)
tlash lashandwilcox.com
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Notice to PEA, Legal Advice Line, Ruther, Persels and Freedman shall be directed to:

David T, Knight
Lara J. Tibbals
101 East Kennedy Boulevard, Suite 3700
Tampa, Florida 33602
(813) 221-3900 (Telephone)
dknight@hwhlaw.corn
ltibbals@hwhlaw.corn

Notice to CareOne shall be directed to:

Lawrence S. Greenwald
Brian L. Moffet
Gordon, Feinblatt, Rothman, Hoffberger k Hollander, LLC
The Garrett Building
233 East Redwood Street
Baltimore, Maryland 21202-3332
(410) 576-4000
(410) 576-4269 (facsimile)
lgreenwald@gfrlaw.corn
bmoffet@gfrlaw.corn

Any party may change its designated notice recipients by written notice to the other Parties.

40. Exte nsions of Time. The Parties may request that the Court allow reasonable

extensions of time to carry out any of the provisions of the Settlement Agreement.

41. Class Counsel's Authority. Class Counsel, on behalf of the Class, are expressly

authorized to take all appropriate actions required or permitted to be taken by the Class pursuant

to this Settlement Agreement to effectuate its terms, and are also expressly authorized to enter

into any modifications or amendments to this Settlement Agreeinent on behalf of the Class.

42. Cou n terparts. This Settlement Agreement may be executed in one or more

counterparts. All executed counterparts shall be deemed to be one and the same instrument. The

attorneys for the parties shall exchange among themselves original executed counterparts and a

complete set of original executed counterparts shall be filed with the Court connection with the

motion to approve the Settlement Agreement.
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43. Bind iug Nature. This Settlement Agreement shall be binding upon and inure to

the benefit of the successors and assigns of the parties hereto.

44. Con s truing theAgreement, This Agreement shall not be construed more

strictly against one party than another merely by virtue of the fact that it may have been drafted

initially by counsel for one of the parties. It is acknowledged that all parties have contributed

substantially to the preparation of this Agreement.

45. Appl icable Law. All the terms of this Settlement Agreement shall be governed

by and interpreted in accordance with the laws of the State of Florida, exclusive of choice of law

principles, and applicable federal law.

46. Head ings. The captions and paragraph headings employed in this Settlement

Agreement are for convenience only, are not part of the Settlement Agreement, and shall not be

used in construing or interpreting the Agreement.

47. Juri sdiction. The parties hereto submit to the jurisdiction of the United States

District Court for the Middle District of F lorida {Tampa Division) for the purpose of

implementing the settlement embodied in this Settlement Agreement and consent to the

jurisdiction of this Court following the Effective Date over any disputes which later arise in

connection with this Settlement Agreement or actions taken pursuant to the Settlement

Agreement.
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IN O'ITNBSS %HBRBOP, the parties hereto have caused this Agreement to be executed

by their duly authorized attorneys or representatives, as of the day and year written below,

Date: September, 2011

FOR THB P AINTIFF CLASS POR DBFBNDANTS;

PBRSHLS8r,ASSOCIATBS, LLC

J es Fel an, Lead Class Couns

,Authorized Agent

By: Thomas A, Lash, Lead Class Counsel +BGAL AD>ICB LINB, LLC

By:

,Authorized Agent

JMMY B, PBRSBLS

By:

NEIL J, RUTHBR

By:

ROBYN R. FRBHDMAN

By:

CARBONH SHRVICBS, INC.

By:

~ ~ ,Authorized Agent
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IN WITNESS %9%RBOF, the yarties hereto have caused this Agreement to be executed

by their duly authorized attorneys or representatives, as of the day and year mitten belch,

Date: September 2011

FOR THE PLAINTIFF CLASS; FOR DBFBNDANTS:

PBRSBLS S SOCIA

By: James Felman, Lead Class Counsel By e

Cr c7 cr Authorized Agent

By: Thomas A, Lash, Lead Class Counsel LEGAL AD~CB UNB,

By:

Authorized Agent

JIMMVB. PBRSBLS

By:

NB J, RUTHBR
P

By:

ROBYN R. F MAN

By;

CARBONB SBRVICBS, INC,

By:

Authorized Agent
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IN WZINBSS %88RBOF, the parties hereto have caused Ms Agreement to be orecuted

by their duly authorised attorueys or rciweertativcs, as of the day «nd year uaitteubelow.

Date; September 2011

FOR T88 PLAINTIFF CLASS; FOR DEFENDAHTS:

PHRSBLS 4 ASSOCIATES, LLC

By: James Fehnan, Lead Class Counsel By:

Authorize< Agent

Sy. Thomas A. Lash, Lead Chas Counsel LEGAL AD~CB LINB, LLC

By;

JS MMY B. PERSBLS

By.'

NEIL J. RUTHHR

By:

CARBONS SERVICES, INC.

By:

~W Authodxed Agent
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IN VITNEM VRKRSOP, the parties hereto have caused tMs Agreement to be executed

by then duly authotue6 sttoxneys orrepresentatives,as of the day and. year mittenbelow.

Date: September ~ 20l 1

FOR THE PLAlNTIFF CRASS; FORDmaNOANTS:

PHRSHLS 4 ASSOCIATES, LKC

By: James Fejman, Lead Class Counsel
nthoxhed Agent

By: Thomas A, Lash, Lead Class Counsel LEGAL AOVICP. LINP, LLC

By:

UtboMRed Agent

Sy:

ROBER.@PJK)MAN
By:

CAREONB SBRVICHS, RlC.

By!
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