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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, )
)

Plaintiff, )
) Case No. 10-cr-30199-GPM

vs. )
)

CHRISTOPHER COWART, ET AL., )
)

Defendants. )
G OVERNM E NT'S SENTENCING MEM O R A N D U M

Before the Court is a consumer fraud that targeted millions of U.S. consumers with

automated robo calls, warning consumers that their automobile factory warranty had expired or

was about to expire. Directing the consumer to press her telephone key pad to speak with a

"warranty specialist," Transcontinental Warranty then read her a deceptive sales pitch intended to

create the impression that the consumer was being called by her vehicle's automobile

m anufacturer. Tens of thousands of U.S. consumers purchased so called "warranties" from

Transcontinental Warranty at the urging of this deceptive sales pitch. Defendants, the principals

and equity owners of Transcontinental Warranty, pleaded guilty to a single count of using a false

and fictitious name in connection with a mail fraud scheme, in violation of 18 U.S.C. )1342

based upon Transcontinental's use of the fictitious name, "Warranty Service Center," during

their telemarketing.

The case is before this Court for sentencing which is governed by the factors set forth in

18 U.S.C. )3553(a). In imposing a sentence, this Court is directed to consider, among other

factors, "the nature and circumstances of the offense..." and "the need for the sentence imposed
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to reflect the seriousness of the offense." The purpose of this sentencing memorandum is to

address these two factors.

I . Robo Calls

A U.S. Senator got one on his personal cell phone while in a Senate committee meeting.

The Attorney General of Indiana got one at home at his personal residence. Government

workers got them. Businesses got them. Consumers who were on the FTC's Do Not Call

Registry got them. People who didn't even own cars got them The calls were blasted to every

corner of the United States.

To be sure, Transcontinental Warranty wasn't the only one robo dialing auto

"warranties," but Transcontinental Warranty was at the forefront of this onslaught on the

consumer's peace and tranquility, assaulting the consumer's right to be let alone, a right which

Justice Brandeis described as "the right most valued by civilized men." Olmstead v. United

States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting) (quoted in Mainstream Marketing

Services, Inc. v. Federal Trade Commission, 358 F.3d 1228 (10th Cir. 2004), cert den. 543 U.S.

812 (2004) upholding the constitutionality of the FTC's Do Not Call Registry). The robo calls

had a sense of urgency. One version warned those who did not immediately hang up that:

Your auto warranty is expired or will expire shortly. We have sent you several
notifications by mail to renew your warranty but you have not responded. Don' t
risk driving without this important coverage. And protect yourself against the
high cost of repairs. Press 1 to speak with a warranty specialist or 2 to disconnect.

Another cautioned that "this is your final courtesy call before your vehicle is reclassified." The

implication of that ominous warning was not the subject of further elaboration.
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When a consumer pressed her telephone keypad to speak to a so called "warranty

specialist," a telemarketer had in front of him a canned sales script. It directed him to start the

sales pitch by saying "Good morning/afternoon/evening, Warranty Service Center, this is [name

of telemarketer] speaking." Under Florida law governing Transcontinental's Florida based call

centers, Transcontinental was required to identify itself as the caller within the first 30 seconds of

the call.' U n der the Federal Trade Commission's Telemarketing Sales Rule, Transcontinental

was required to identify itself as seller "promptly." Here it was done not at all. Moreover, there

was no disclosure that the call originated from an independent telemarketer selling vehicle

service contracts for third party companies. Other than "Warranty Service Center," nothing in

the script disclosed the name of the telemarketer's company, until later in the script when the

Transcontinental's telemarketers were to represent that "your warranty will be honored at all

Ford dealerships..." (inserting the name of the manufacturer of the consumer's vehicle.). The

obvious intent was to convey the false impression that the call was placed by or on behalf of the

automobile manufacturer since there was nothing in the sales script that could have put the

Florida Statutes 501.613 General disclosures.
"(1) Within the first 30 seconds of a telephone call, a commercial telephone seller or salesperson
shall identify herself or himself by stating her or his true name, the company on whose behalf the
solicitation is being made, and the consumer goods or services being sold."

16 CFR ) 310.4 Abusive telemarketing acts or practices.
"(d) Required oral disclosures. It is an abusive telemarketing act or practice and a violation of
this Rule for a telemarketer in an outbound telephone call to fail to disclose promptly and in a
clear and conspicuous manner to the person receiving the call, the following information:

(1) The identity of the seller"
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consumer on notice that the call originated from anyone else.'

II . The vehicle service contract business

Transcontinental telemarketed vehicle service contracts. Transcontinental did not

underwrite or issue the contracts. That was done by others called "administrators." I t d idn' t

even mail out the contracts it telemarketed, that was done by a another company that provided

the software to the industry. Most consumers financed what Transcontinental described as

"warranties." The contracts weren't financed by Transcontinental either, but by one of three

finance companies. When a consumer purchased a so called "warranty" from Transcontinental

and needed vehicle repairs, those repairs weren't arranged by Transcontinental. The consumer

had to contact the "administrator" for that. Transcontinental did only one thing. That was to

market the vehicle service contracts of others. That was the only thing that Transcontinental did,

and Transcontinental did it fraudulently.

Many of the other players in the industry were engaged in an essentially lawful business.

However, that has nothing to do with the fact that there was very little, if anything, that was

legitimate about Transcontinental.

The government's prosecution of Transcontinental's principals is not limited
solely to their attempt to make the consumer believe that the call was from the automobile
manufacturer. The deceit practiced by Transcontinental also including failing to disclose the
existence of important conditions, exclusions, waiting periods and deductibles.

The word "administrator" is an odd choice to describe companies that underwrote
and issued vehicle service contracts that were similar to insurance policies. These companies
were independent companies and didn't "administer" contracts for anyone.
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III . Th e consumer's right to decide with whom they will do business as a property right

Had Transcontinental Warranty conducted a sales campaign in which they disclosed their

true identity, as they were required to do under both Florida and federal law, and the fact that

they were selling a vehicle service contract on behalf of independent companies; had they fully

and fairly described the terms and conditions of the vehicle service contracts, including the

existence of important exclusions and conditions, including waiting periods, then the principals

of Transcontinental would not now be facing sentencing. In the apparent belief that they would

not achieve as many sales had they complied with the law, they decided to mislead the

consumer into thinking that they were receiving an "extended" or "reinstated" factory warranty

from the manufacturer.' To the extent that the defendants would seek to argue that there was

some value which passed to the consumer when they bought a vehicle service contract under the

guise that it was an "extended" or "reinstated" warranty from the manufacturer, the obvious

answer is that it is the consumer who gets to decide how she is going to spend her money and

with whom she is going to do business, not some lying telemarketer on the phone.

The right to decide how one spends one's money is at the heart of all property rights.

Decades ago, the Supreme Court decided that "property" was not just the thing itself, but also

"the owner's right to control and dispose of that thing." Crane v. Commissioner, 331 U.S. 1,6

Apart from the fact that Transcontinental had neither the legal nor factual ability
to "extend" or "reinstate" a factory warranty, vehicle service contracts had as part of their
standard conditions, exclusions for repairs already covered by an existing factory warranty.
Therefore, a consumer who purchased a "warranty" from Transcontinental under the guise that it
"extended" their factory warranty would find that, if their factory warranty was still in place, the
coverage sold by Transcontinental would be of little or no value. As to those whose factory
warranty had expired, they would find that their "reinstated" warranty was subject to what was
referred to as a "waiting period," to exclude preexisting conditions. In many instances these
consumers would find that they had purchased coverage that was of little practical value to them.
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(1947). See also United States v. 8'elch, 327 F.3d 1081, 1108 (10'" Cir. 2003).

In United States v. Granberry, 908 F.2d 278, 280 (8'" Cir. 1990), the defendant argued

that the victim, a local school district, had not been defrauded because the school district got

what it paid for, that is, defendant's services as a school bus driver. However, defendant had lied

in his application about the fact that he had a criminal record. So the fact that school district

had received value for the money it had paid defendant did not mean that the school district had

not been defrauded. As the Eight Circuit held, "[The victim] has been deprived of money in the

very elementary sense that its money has gone to a person who would not have received it if all

the facts had been known."

Granberry was explicitly followed by the U.S. District Court for the Northern District of

Illinois in United States v. Duff, 336 F.Supp 2d 852 (N.D. Ill. 2004). There, defendant, a white

male, created the false pretense that his various companies were either woman owned or minority

owned business enterprises in order to get certain contracts &om the City of Chicago, contracts

that apparently were fully performed. Against the argument that the City of Chicago, which had

apparently received full value from defendants on the contracts had not been defrauded, the

District Court held that "[T]he right to control how one's money is spent is a property right

cognizable under )1341..." Duf f s conviction was upheld in United States v. Leahy, 464 F.3d

773, 788-9 (7'" Cir. 2006). (" Duff deceived Chicago regarding the true status of his

companies.").

Transcontinental trafficked on the good will and reputation of the auto manufacturers it

was pretending to be or represent. Consumers would have had many reasons to purchase cars

from the auto manufacturers they selected. Many may have researched the vehicles they
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purchased and relied upon reviews in consumer publications. Others doubtless responded to the

well crafted messages and images established as the result of the millions of dollars spent by car

companies in advertising in newspapers, magazines, online and on television. Others might well

have had sentimental attachments to particular makes and models. Many would have had long

experience with a particular manufacturer's vehicles. The reasons why a consumer selects a

Ford over a Chevy, a Honda over a Toyota, or a Chrysler over a Hyundai, or the other way

around, are doubtless numerous and varied. The reasons may be objective, subjective, or a little

of both in varying degrees. Whatever the reasons a particular consumer bought a particular

vehicle made by a particular manufacturer, by crafting a sales pitch the essential thrust of which

was to lead consumers to believe that Transcontinental was that manufacturer, Transcontinental

got a free ride on the reputation and good name of the particular manufacturer whose car a

targeted consumer had previously decided to purchase.

Transcontinental's intent to mislead consumers into thinking that the call they were

receiving about their "warranty" was from a reputable manufacturer explains Transcontinental's

millions of dollars in profits. What consumer who receives a cold call from a telemarketer is

going to agree to a substantial financial transaction, sight unseen, and agree to pay several

hundred and, in some instances, up to several thousand dollars over the phone? If they believe

the call is from Ford, then they believe they have an opportunity to evaluate the bonaf ides of the

proposition. They have a relationship with Ford and through experience know whether and to

what degree Ford is or is not reliable. This is what Transcontinental was counting on, and was

their core marketing strategy.
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IV. The economics of a brand name

Judge Posner's landmark law review article on trademark law which he co-authored with

William Landes in 1987, in large part captures what is in play here. W. M. Landes and R. A.

Posner, Trademark Law, an Economic Perspective, 30 J. L & Econ. 265 (1987). The

marketplace presents consumers with a dizzying array of choices in products and services and

consumers face potentially significant search costs in investigating the attributes of the various

offerings and in choosing which of several competing products to select. Brand names help to

make the consumer's choice easier and serve to reduce those search costs. Brand names allow

the consumer to approach a purchasing decision in the following way: "I need not investigate

the attributes of the brand I am about to purchase because the trademark is a shorthand way of

telling me that the attributes are the same as that of the brand I enjoyed earlier." Id at 269. It is

this simple fact of consumer behavior that underlies a billion dollar advertising industry. Firms

pay millions to establish, advance and protect brand names. Once the name is established, they

hope that consumers, rather than engaging in an extensive search to find the optimum product,

will spend their money on a product bearing the promoted brand name because they associate

that product with the advertised assurances of consistent product quality. Id at 270. Trademark

law protects not just the manufacturer, but the consumer as well. Without the protection of

trademark law, those who produce inferior products can "free ride" on the backs of reputable

firms consistently producing higher quality goods with whom many consumers have developed

experiences of consistent performance.

In Ty, Inc, v. Perryman, 306 F.3d 509, 510 (7'" Cir. 2002), a trademark infringement case,

Judge Posner succinctly described the role of trademark, the legal right given to the holder of a
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brand name, as follows:

The fundamental purpose of a trademark is to reduce consumer search costs by
providing a concise and unequivocal identifier of the particular source of
particular goods. The consumer who knows at a glance whose brand he is being
asked to buy knows whom to hold responsible if the brand disappoints and whose
product to buy in the future if the brand pleases. This in turn gives producers an
incentive to maintain high and uniform quality, since otherwise the investment in
their trademark may be lost as customers turn away in disappointment from the
brand. A successful brand, however, creates an incentive in unsuccessful
competitors to pass off their inferior brand as the successful brand by adopting a
confusingly similar trademark, in effect appropriating the goodwill created by the
producer of the successful brand. The traditional and still central concern of
trademark law is to provide remedies against this practice

The First Circuit, in Boston Duck Tours, LP v Super Duck Tours, LLC, 531 F.3d 1, 12 (I"

Cir. 2008), emphasized that brand names and trademarks afford consumers considerable

advantage:

Serving to distinguish and identify goods, as well as their sources, trademarks
concisely impart information to consumers, reducing their search costs and
allowing them to make decisions that more closely coincide with their
preferences.

Because brand names are found to be very useful to consumers, there is a strong incentive for

"typically less successful business" to pass off their product or service as that of a well

established brand. Id.

Many consumers are willing to pay a higher price for a brand name. When a consumer

pays a premium price for a branded product, they are paying for an implicit guarantee of superior

quality. D. Reitman, H%y are Some Products Branded and Others Not~, J.L. & Econ. 207, 208

(1995). In a marketing study of branded versus unbranded gasoline stations, it was found that

the attraction to consumers of branded gas stations centered on the fact that gas stations sold
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products, that is fuels, where it was possible to cheat on the quality and grade and very difficult

for the consumer to determine what they were receiving. Af f i l iation with a national chain was of

significant economic value to station owners.

Affiliation with a brand benefits the station by increasing revenues. Skeptical
consumers know that the more difficult it is for them to detect poor quality, the
greater a station's incentive to chisel. Accordingly, the more difficult it is for
consumers to detect poor quality, the greater a station's need for a credible signal
of superior quality. Affi l iation with a brand is one such signal. To the extent that
it is credible, it supports higher prices."

Id at 209-210.

Especially in the mass marketing arena, including mail order and internet shopping,

brand names are especially important to consumers in assessing risk. One marketing study

found, not surprisingly, that consumers who shopped at mail order outlets instead of retail stores

perceived a higher degree of risk because of their lack of opportunity to examine the offered

goods. D. Biswas & A Biswas, The Diagnostic Role of Signals in the Context of Perceived

Risks in Online Shopping: Do Signals Matter More on the 8'eb? 18 J. Interactive Marketing 30,

31 (2004). Another study found similar results, that consumers perceived more risk for remote

purchasing scenarios because of their lack of experience with the vendor, manufacturer or

particular product at the time of purchase. Id. Marketing research has shown that brand

reputation is a very important factor for consumers in reducing perceived risks. M. Samadi & A.

Yaghoob, 3 Survey of the Effect of Consumers ' Perceived Risk on Purchase Intention in E 

Shopping, 2 Business Intelligence Journal 261 (2009).

When a consumer attempts to evaluate a complex product or service, such as vehicle

repair services, the consumer is at a distinct disadvantage because most often he is not

10
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sufficiently familiar with the technical inner workings of the particular product. M.R. Darby &

E. Karni, Free Competition and the Optimal Amount of Fraud, 16 J. L. & Econ 67, 69 (1973).

For instance, where the consumer relies upon the same repair shop to both diagnose and repair a

vehicle, the possibility of the consumer being defrauded is great. Id at 77. Having an

established relationship with a business is one potential guard against being defrauded:

A client relationship is an implicit understanding that the customer will return for
future services so long as he does not detect fraud or low quality services. The
client will be better able to judge the quality and costs of services over an
extended period of repeated sampling. This reduces fraud (and increases quality)
both by improving the customer's judgement and by establishing the customers
"good will" as a quasi-propertry right of the firm, part of its organizational capital
as an ongoing business.

Id at 80.

Transcontinental was a very successful business. But Transcontinental was successful

because it understood that consumers would perceive significant risk and would be very reluctant

to fork over up to a couple thousand dollars (or more) for vehicle service contracts that the

consumer had no opportunity to review before purchase, sold by a marketer and "administrator"

whose reputation the consumer would never have known. Very cleverly, but illegally,

Transcontinental imitated and misappropriated the good will and reputation of others, intending

to deceive its customers into thinking that they were doing business with a company with whom,

in many cases, the consumer had formed a long standing, successful, and satisfactory

relationship.

11
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V The Magnuson Moss Warranty Act

Since at least the early 1970s, there has been a strong federal interest in ensuring that

those who provide warranties in connection with consumer transactions make a full and fair

disclosure of their terms. This is especially true in the area of automobiles. Indeed, a

groundswell of consumer complaints about the unfairness and lack of transparency of warranties

provided by automobile manufacturers was what lead to the passage of the Magnuson-Moss

8'arranty Act, in 1975, 15 U.S. C. )2301 et seq.

The stated purposes of the Act are: "to improve the adequacy of information available to

consumers, prevent deception, and improve competition in the marketing of consumer products."

15 U.S.C. )2301. The Act requires the inclusion in any written warranty of a "clear

identification of the names and addresses of the warrantors" (15 U.S.C. )2302(a)(1)), as well as

"exceptions and exclusions from the terms of the warranty" (15 U.S.C. )2302(a)(6)).

In the decade that led to the passage of Magnuson-Moss, the FTC received more

complaint letters from consumers about the performance of automobile manufacturers under their

warranties than they had received about any other topic since the founding of the FTC in 1914.

M. Gunter, Can 8'arrantors Make an End Run.~ The Magnuston-Moss Act and Mandatory

Arbitration in 8'r i t ten 8'arranties, 34 Ga. L. Rev. 1483, 1487 (2000) (discussing the history of

the Act). Consumer complaints about warranties were not limited to automobiles. The issue of

warranties in connection with the sale of consumer goods, and appliances in particular, was

considered to be of such great importance that President Johnson formed a task force to look at

the issue. After examining two hundred warranties from fifty manufacturers of appliances, the

task force in 1969 concluded that there were significant disclosure and transparency issues with

12
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consumer warranties that weren't going to be corrected by the market: '"'It is difficult for a

company to conform voluntarily to high standards and practices if it has competitors who

continue to reap greater profits by pursuing less honorable tactics.'" (quoted in Id at 1489. )

VI. Fra u d and the market

Transcontinental targeted the American consumer with robo calls that, with little or no

objective factual basis, represented to consumers (including those who didn't even own cars) that

the warranty on their vehicle had expired or was about to expire. In many cases these warnings

were accompanied by ominous suggestions that the consumer's failure to purchase its product

would result in the consumer's vehicle being "reclassified," subjecting the consumer to the high

costs of automotive repairs.

Second to a consumer's home, her automobile is the most expensive part of her household

budget. A recent study by the Bureau of Labor Statistics showed that the average consumer

spent 34.4 percent of her household budget on housing and 16 percent on transportation, which

for most households is almost exclusively automobile expense. Food was third at 12.7 percent.

Far from a luxury item, for most households, an automobile is essential for survival. Its hard to

get a job without an automobile. Its even harder to keep one. Transcontinental was therefore

trifling with an essential part of the American consumer's life.

The Federal Trade Commission, given the legislative responsibility to protect consumers,

said this about the effects of fraud on the market:

Deception is a particularly troublesome form of conduct. It is harmful to
consumers, undermines the rational functioning of the marketplace, and, unlike
some other practices we are called upon to review, never offers increased

13
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efficiency or other countervailing benefits that must be considered .

In Re International Harvester Company, 104 F.T.C. 949, 1984 WL 565290 (1984).

In targeting its enforcement activity, the FTC looks at deception from the perspective of

what would be deceptive to the ordinary and reasonable consumer. C.T. Crawford, Unfairness

and Deception Policy and the FTC: Clarifying the Commission's Role and Rules, 54 Antitrust L.

J. 303, 306 (1985) (written by the FTC's then Director, Bureau of Consumer Protection). The

FTC recognizes that it is often difficult and expensive for the ordinary consumer to locate and

process accurate information. Id at 307. The FTC prioritizes its resources as to deceit that would

be "likely to distort the ultimate exercise of consumer choice." Id. 307. "When a company

conveys deceptive service or product information that affects purchase decisions made by a

significant portion of the audience to which it is targeted, that company violates the law." The

FTC targets its enforcement actions "to ensure that the market functions so consumer can make

informed decisions." That is among the important interests being addressed by this prosecution.

VII. Conclusion

Transcontinental's entire business model was based upon free-riding on the established

reputation and often trusted relationship between the consumer and an automobile manufacturer.

The model was intended to lull consumers into trusting the reputation of the automobile

manufacturer's brand and in doing so lulling the consumer into not investigating

Transcontinental's telemarketing offering further.

Transcontinental blasted the marketplace with hundreds of thousands if not millions, of

"robo" calls followed by a pitch from a live telemarketer that was entirely fraudulent.

14
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Their conduct was intended to mislead thousands of consumers. Their conduct interfered with

the rational functioning of the market place in an area, transportation, which was second only to

housing in significance to the average American consumer's household budget.

Especially given the fact that the two principals Transcontinental now before this Court are both

convicted felons, their conduct deserves to be condemned with a lengthy sentence of

incarceration.

s lSte hen R. Wi i n t o n
STEPHEN R. WIGGINTON
United States Attorney

s /Bruce E. Re e r t
BRUCE E. REPPERT
Assistant U.S. Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

Plaintiff,
Case No. 10-cr-30199-GPM

vs.
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