
IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND

STATE OF MARYLAND,
OFFICE OF THE ATTORNEY GENERAL,
CONSUMER PROTECTION DIVISION,

Pl ainti ff,

Case No. 24-C-10007476

ASCENDONE CORPORATION,
AMERIX CORPORATION, HEARING REQUESTED
CAREONE SERVICES, INC.
FREEDOOMPOINT FINANCIAL
CORPORATION, 3C, INC., and
BERNALDO DANCEL,

Defendants.

CONSUMER EDUCATION SERVICES, INC.'S MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF ITS MOTION TO INTERPRET, ENFORCE

AND/OR MODIFY AS NECESSARY THE INJUNCTION PROVISIONS OF THE
FINAL JUDGMENT AND CONSENT DECREE

Consumer Education Services, Inc. ("CESI") hereby submits, through the undersigned

counsel, its Memorandum of Points and Authorities in Support of its Motion to Interpret, Enforce

and/or Modify as Necessary theInjunctionProvisions of the Final Judgment and Consent

Decree.

INTRODUCTION

On November 4, 2010, this Court approved and entered a Final Judgment and Consent

Decree (" Consent Decree" ) between Plaintiff State of Maryland, Office of the Attorney General,

Consumer Protection Division ("OAG"), and Defendant Amerix Corporation ("Amerix"), as

' Attached to this Memorandum are Exhibits 1-18. Exhibit 1 is a Declaration of Nicholas T.
Christakos, an attorney for CESI, directed to the authenticity of the remaining exhibits, among
other subj ects.
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well as other Defendants related to Amerix. See Exhibit 2. This Consent Decree was the

culmination of a lengthy multi-state investigation of Defendants' practices in offering, selling

and performing debt management services on behalf of non-profit credit counseling agencies by

21 different state Attorneys General, with similar consent decrees entered in each state. The

Consent Decree contains an injunction that directly affects a Service Agreement between CESI

(a non-profit credit counseling agency) and Defendant Amerix (a provider of services to CESI),

and operates to alter or nullify certain provisions of that Service Agreement.

In particular, the Consent Decree (1) allows CESI to cancel completely its Service

Agreement with Amerix, including any purported right of Amerix to continue providing services

for a fee to all existing CESI debt management clients beyond the October 31, 2011 expiration of

the Service Agreement, (2) requires the transition of all client data and services relating to such

existing clients no later than three months from CESI's September 30, 2011 notice of

termination/non-renewal of the Service Agreement, and (3) precludes certain monetary damages

that Amerix has sought or now seeks for such cancellation and transition.

Ignoring the Consent Decree, Amerix has failed and refused to provide a detailed

sampling of client data that is essential to CESI's ability to construct a database platform for

ultimate receipt and handling of all client data for approximately 58,000 CESI clients existing as

of October 31. Amerix has also failed and refused to agree to a reasonable transition period for

the complete transition of all client data and services to CESI. Finally, Amerix insists on the

payment of some $15 million in damages under either of two inconsistent theories. Amerix's

refusal to provide a detailed sampling of data, refusal to agree to a reasonable transition plan and

timetable, and insistence on the payment of such an unwarranted sum is a blatant violation of the

injunction provisions of the Consent Decree. As a person affected by the injunction contained in
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the Consent Decree, whose rights have been compromised by Amerix's blatant disregard of the

injunction, CESI clearly has standing to seek relief from this Court under Md. Rule 15-502(fl

and general principles of common law, and respectfully requests that the Court award each item

of relief detailed in CESI's motion and described further below.

BACKGROUND OF THE DISPUTE

A. The N ature of This Proceeding

As indicated in the introductory language of the Consent Decree, OAG "brought this

action to conclude a multi-state investigation of Defendants conducted by the Attorneys General

of Arkansas, Arizona, California, Delaware, District of Columbia, Idaho, Indiana, Maryland,

Massachusetts, Missouri, Montana, Nevada, New Mexico, North Carolina, Ohio, Oregon,

Pennsylvania, Tennessee, Texas, Washington and West Virginia." Exhibit 2 at 2. Defendants

entered into similar consent decrees with the Attorneys General of these other states. Id.

Maryland and the other states contended that Defendants violated the states' consumer protection

laws and debt management laws, including the Maryland Consumer Protection Act, Md. Code

Ann., Com. Law f 13-101, et seq., and the Maryland Debt Management Services Act, Md. Code

Ann., Fin. Inst. $ 12-901, et seq., in a variety of ways. Id. at ltd 23-24.

The Consent Decree was entered by this Court on November 4, 2010, and contains at

paragraphs 31-60 a detailed and specific injunction covering many aspects of Amerix's business

practices, including specifically its Service Agreement with CESI. See id.

B. CESI ' s Connection To This Proceeding

The Consent Decree, in the Recitals preceding the injunction, notes that Credit

Counseling Agencies ("CCAs") such as CESI provide financial education and assistance to

consumers through different services, including, among other things, providing credit

counseling, providing debt management services, and where appropriate enrolling consumers in
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Debt Management Plans ("DMPs"). Exhibit 2 at $ 15. Under a DMP, consumers can make

monthly payments to a CCA, and such payments are distributed to the consumers' creditors

under terms agreed to by the CCA and the consumers' creditors. In exchange for establishing

and processing a DMP, CCAs are generally paid fees or contributions by the consumer. Id. at tt

16. Amerix was founded as a for-profit corporation to provide services in connection with

offering, selling and performing debt management services. Id. at $ 18.

The Consent Decree expressly recites that Amerix, beginning in 1997, entered into

numerous service agreements with CCAs, including specifically CESI, under which Amerix and

the other Defendants "provided a range of services in connection with offering, selling and

performing Debt Management Services." Id. at tt 20. On the date the Consent Decree was

entered, Defendants had only two service agreements remaining, one of which was with CESI.

Id. at $ 21. The Consent Decree makes clear that its provisions apply to all Defendants in

connection with existing and future service agreements, including the Service Agreement with

CESI: "The provisions of this Consent Decree shall apply to each of the Defendants in

connection with their offer, sale or performance of Debt Management Services or their offer or

provision of services to any CCA offering, selling or performing Debt Management Services."

Id. at tt 30. CESI is thus specifically highlighted as a contractual counter-party of Amerix, and

the provisions of the Consent Decree plainly apply to the CESI Service Agreement.

C. The Service Agreement Between CESI and Amerix

The Service Agreement between CESI and Amerix was effective as of July 1, 2007, with

a three year term expiring on July 1, 2010; Exhibit 3 at 1 and $ 1. The Service Agreement was

extended on an interim basis by a series of separate extension agreements, with the Service

Agreement expiring or terminating on October 31, 2011, under the final extension agreement.

Exhibit 4. CESI gave notice of termination/non-renewal on September 30, 2011, plainly
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indicating that the contract would expire and terminate on October 31 and would not be renewed

beyond that date. Exhibit 5.

Sections 16 and 17 of the Service Agreement cover, respectively, the subjects of early

termination and the rights and obligations of the parties following termination. Paragraph 16

allows the non-breaching party to terminate the agreement early (i.e., before the end of the

contract term) in the event of a breach by the other party that is not cured within sixty days after

receipt by the breaching party of notice. Exhibit 3 at $ 16. Section 17 provides that at the end of

the contract term, or upon early termination under section 16, at Amerix's option, Amerix has the

exclusive right to continue providing services to clients, and to receive its contract fee for such

services, until their DMPs have been satisfied or are canceled by the client (hereafter referred to

as the "run-off period"). Id. at $ 17.

Section 17 provides further that CESI can terminate the Service Agreement early for

cause under paragraph 16 as a result of certain enumerated wrongful conduct by Amerix. If such

early termination occurs, CESI must pay Amerix an "Early Termination Fee" for each client for

whom Amerix stops performing services pursuant to such an early termination for cause, except

that no Early Termination Fees are due for termination based on Amerix's intentional and bad

faith breach of material obligations under the Service Agreement. Id. at $ 17.

The Early Termination Fee was originally defined in Schedule B to the Service

Agreement but was amended later in an Amendment to Service Agreement (" Amendment" ). See

Exhibit 6. The Amendment provides for two alternative calculations of the Early Termination

Fee. The first is triggered by a transfer or other disposition of the client DMPs and provides that

the proceeds of such disposition shall be divided between Amerix and CESI in accordance with

the percentage of revenue that is paid to Amerix for services for each client whose DMP is
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included in the transfer. Exhibit 6 at $ 6.B.1. If there is no such transfer, the alternative

calculation is in the form of liquidated damages, with a flat payment of $308 per client originated

before January 1, 2009, and a flat payment of $296 per client originated on and after January 1,

2009. Id. at $ 6.B.2.

It is clear under the Service Agreement and Amendment that Amerix has a right to be

paid fees only when it in fact provides services. Exhibit 3 at $$ 3, 4.a, 17; Exhibit 6 at 1 (" We

earn Service Fees ~ ~ ~ when we perform the Services" ). Under section 19.a, Amerix

acknowledges "that the Clients are [CESI's] clients and that the Client records belong to

[CESI]." Exhibit 3 at $ 19.a. Indeed, all client data is CESI's "sole and exclusive property"

(Exhibit 3 at $ 22(d)). Thus, CESI is the "sole and exclusive owner of all right, title and interest

in the Data," subject only to the service rights granted to Amerix under the Service Agreement.

Exhibit 3 at $ 24.a.

D. Rele vant Provisions of the Consent Decree

Paragraphs 31, 32, 49, 58 and 59 of the Consent Decree enjoin certain conduct of Amerix

in a manner that significantly enhances CESI's rights under the Service Agreement.

Paragraph 31 provides that "Defendants shall not engage in any unfair or deceptive trade

practices in violation of the [Maryland Consumer Protection] Act." Exhibit 2 at tt 31. Paragraph

32 similarly provides that "Defendants shall comply with any and all Maryland statutes, rules

and regulations regarding the provision of Debt Management Services including, but not limited

to, the Debt Management Services Act." Id. at tt 32.

In paragraph 49, Defendants are enjoined as follows with respect to cancellation of any

Service Agreement between any of them and a CCA (including CESI):

49. Defendants shall not limit the rights of any CCA to
cancel any Service Agreement it enters into with Defendants,
except that this provision does not prohibit Defendants including
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as a condition precedent in its agreements that a CCA must give
reasonable notice of its intent to cancel the agreement under which
a Defendant is providing services to the CCA in order to permit an
orderly transition to a new service provider. Under this
paragraph, reasonable notice shall not exceed ninety (90) days.
Nothing contained in this paragraph shall prevent the Defendant
from seeking to recover actual damages against a CCA arising
from the CCA's cancellation of any Service Agreement, including
any costs that Defendants incurred in reliance that the CCA would
fulf ill its Service Agreement with Defendants. This Consent
Decree is not intended to and does not foreclose Defendants from
negotiating with a CCA a formula for the calculation of actual
damages as long as such agreement complies with this paragraph.

Id. at $ 49 (emphasis added). Amerix thus is enjoined from limiting CESI's right to cancel the

Service Agreement. This provision also contemplates "reasonable notice" of CESI's intent to

cancel such an agreement of no more than 90 days "in order to permit an orderly transition" of

the business to another service provider. Finally, Defendants may seek to recover their "actual

damages" arising from CESI's cancellation of a service agreement, but that provision is focused

on "any costs that Defendants incurred in reliance that the CCA would fulfill its Service

Agreement with Defendants," and thus is triggered by an early termination. The final sentence

of paragraph 49 makes clear that any agreement for the calculation of actual damages must

comply with paragraph 49 — which can only mean that such calculation cannot limit in any way

CESI's ability to cancel the Service Agreement with Amerix.

Finally, paragraphs 58 and 59 expressly prohibit Defendants from entering into any

agreement with a CCA that permits Defendants to withhold documentation of their performance

of debt management services, including specifically "data reflecting the payments Defendants

have processed or are processing in connection with a DMP" or that permits Defendants "to limit

a CCA's use of any data reflecting Defendants' performance of any debt management services,

including data reflecting the payments Defendants have processed or are processing in

connection with DMP." Id. at f[$ 58, 59. These provisions of the injunction thus preserve and
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enforce the principle, as is also reflected in the above-described sections of the Service

Agreement, that data relating to a CESI's clients is and must always remain the property of

CESI, and must be provided to the CESI on demand.

E. Amer i x's Conduct In Violation of the Final Judgment

Shortly after CESI provided notice of termination/non-renewal of the Service Agreement,

CESI requested a complete data set, including all tables and columns, for a sampling of 200

CESI clients so that CESI could begin to construct a database platform for ultimate receipt and

handling of all client data for approximately 58,000 CESI clients existing as of October 31 and

for whom services have been provided by Amerix. Exhibit 7. Without a database platform that

is compatible with the platform currently used by Amerix, at least as to the major fields and

columns, it would be impossible to transition the data and client service function from Amerix to

CESI. Even after the data sampling is provided, it will take time to interpret the data and

construct a suitable platform for receipt of all data for all clients.

After nearly two weeks, Amerix provided partial and incomplete data for the 200 clients

in the sampling on October 21. CESI followed up with a detailed request for the remaining data,

and in particular for all fields and columns utilized to store and depict such client data, on

October 27. See Exhibits 8-11. Amerix responded with the position that it was unwilling to

view data and transition issues as separate and apart from any disputes between the parties over

amounts allegedly owed under the Service Agreement,'effectively refusing to provide further

data. See Exhibit 12.

On November 1, 2011, counsel for CESI made one last demand in writing to counsel for

Amerix for the immediate supplementation of all requested data fields and columns as to the

200-client sample, as well as a commitment to a transition plan and timetable that would result in

the transition of all data and all services for all CESI's clients &om Amerix to CESI no later than
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three months after CESI's notice of termination/non-renewal — or by December 31, 2011 — as

contemplated by the Consent Decree. See Exhibit 13. Amerix's response was to reject CESI's

demands based on Amerix's interpretation of the Service Agreement, without even a reference to

the Consent Decree, let alone any serious analysis of its obligations thereunder. See Exhibit 14.

Indeed, while acknowledging that CESI is the "sole and exclusive owner of all right and title in

the [Client] Data," Amerix nevertheless made clear that it "will 'commit' to no specific transfer

date or dates" with respect to client data or the provision of client services. To the contrary,

Amerix declared that "it is important that CESI understand that Amerix intends to continue

performing Services to Clients that are in the Effective Period for as long as possible" and that

"CESI is absolutely required to 'continue paying' Amerix its Fees through the period when a

transition is finally completed." Id. at 3-5. Though Amerix also notes that it will make its

technology representatives available for further discussions regarding completion of the

requested data sampling, it is patently clear that Amerix intends to delay to the extent possible

provision of such a data sampling and the ultimate transition of client services in the baseless

attempt to compel continued fee payments for as long as possible, completely disregarding

paragraphs 49, 58 and 59 of the Consent Decree.

In breach of its Service Agreement and in violation of the Consent Decree, Amerix has

failed and refused to provide the requested sample of client data to CESI and to commit to a

transition plan and time table that would result in the complete transition of all data and services

by December 31, 2011. In effect, Amerix is holding CESI's data hostage as a leverage point to
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coerce a settlement on terms that would themselves constitute a further violation of the

injunction provisions in the Consent Decree.2

The parties conducted settlement discussions that were not productive due to Amerix's

intransigence. Amerix's initial settlement demand consisted of three alternative proposals: (1)

payment of "actual damages" of $14.9 million to Amerix, representing the gross amount Amerix

would have received if it continued servicing all existing clients through the run-off period, less

any direct or indirect costs of providing such services — in effect, Amerix's net profit if it were to

continue providing all client services through the run-off period; (2) Amerix would continue to

provide services for the existing portfolio as of October 31 through the run-off period, with CESI

paying standard servicing fees; and (3) essentially a division of the portfolio of CESI clients into

two groups, with CESI assuming all servicing rights and duties for its group and Amerix

retaining all servicing rights and duties for its group. See Exhibit 15. Each of these scenarios

would either impede or nullify altogether CESI's right to completely cancel the Service

Agreement, a right specifically created for it in paragraph 49 of the Consent Decree. Moreover,

payment of the "actual damages" calculation of $14.9 million, representing the estimated total

value of future servicing fee payments to Amerix during the run-off period, would violate

provisions of Maryland consumer protection and debt adjustment statutes, in that consumer

funds would be collected and paid to Amerix with no concurrent provision of services.

Counsel for Amerix and counsel for CESI had several telephone conversations after

receipt of this demand by CESI, and the parties and their counsel met face to face on October 25,

' CESI may need to seek further relief, in the form of a temporary restraining order and/or
preliminary injunction, with respect to the need to obtain its client data and to transfer the service
function to CESI within the three-month period contemplated by paragraph 49 of the Consent
Decree.
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2011, to discuss a resolution of the matter. These efforts proved unsuccessful, as the Amerix

team left the October 25 meeting with the expressly stated position that they would not accept

any amount less than the demanded $14.9 million in "actual damages" originally proposed. See

Exhibit 1 at tt 4.

F. Amer i x 's Attempt to Evade This Court's Jurisdiction Over The Final
Judgment

After initially invoking arbitration provisions in an Addendum to the Service Agreement

(see Exhibits 16 and 17), Amerix developed a new strategy for evading this Court's ongoing

jurisdiction over the Consent Decree. On October 28, 2011, even before a period for "good faith

negotiations" agreed to by counsel for the parties had expired, Amerix filed a 22 page Verified

Complaint and Request for Declaratory Judgment (" Complaint" ) in the United States District

Court for the Eastern District of North Carolina against CESI. See Exhibit 18. In the Complaint,

Amerix asks the federal court to declare that CESI has no standing to enforce the Consent Decree

in any forum and that the Consent Decree "does not arise out of or affect the obligations of the

parties under" the Service Agreement. Exhibit18 at tt62. Curiously, after taking theposition

that the Consent Decree has nothing to do with the parties' obligations under the Service

Agreement, Amerix then asks the Court to interpret the Consent Decree and declare "that

nothing in the [Final Judgment] prohibits Amerix from either continuing to perform Services for

Clients in the Effective Period subsequent to expiration of the Agreements and collecting related

Fee payments or, alternatively, from collecting the Early Termination Fee contemplated in [the

Service Agreement] if CESI insists that Amerix stop performing Services for Clients." Exhibit

18 at tt 66.

In addition, in paragraph 16 of the Complaint, Amerix further memorializes its position

that it is "prepared to immediately work to transition those Services to CESI in consideration of

15197845.2

From Artic
le at G

etOutOfDebt.org



CESI's fulfillment of its early termination obligations in the event it instructs Amerix to

immediately 'stop performing services.'" Exhibit 18 at tt 16 (emphasis added). As the italicized

language clearly indicates, Amerix remains wholly unwilling to transition data and services to

CESI unless and until CESI pays the purported "Early Termination Fee."

RELIEF REQUESTED BY CESI

CESI hereby asks this Court to interpret, enforce and/or modify as necessary the

injunction provisions of the Consent Decree entered by this Court on November 4, 2010. CESI

may also seek a temporary restraining order and preliminary injunction with respect to certain

aspects of the relief requested through this motion. Specifically, CESI requests that the Court:

1. Conf i rm that the Consent Decree is properly interpreted to mean that CESI may

cancel any ongoing right Amerix may otherwise have under its Service Agreement with CESI to

continue providing any services to existing credit counseling and/or debt management clients of

CESI beyond the October 31, 2011 expiration of the term of the Service Agreement.

2. Conf i rm that the Consent Decree is properly interpreted to mean that Amerix

must provide immediately, and in no event later than five (5) business days from entry of an

order of this Court, a detailed sampling of client data, including all database fields and columns,

as to the 200 clients for whom only partial data was provided on October 21, 2011. Such a

detailed data sampling is essential in order for CESI to construct a database platform for ultimate

receipt and handling of all client data for the approximately 58,000 CESI clients for whom

Amerix raises the issue of an Early Termination Fee for the first time in its Complaint.
Amerix's position on the payment of an Early Termination Fee is ludicrous, as there was no
"early termination" as defined in paragraphs 16 and 17 of the Service Agreement. Rather, the
Service Agreement expired and terminated of its own accord when the term, as extended, ended
on October 31, 2011.
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Amerix provided services as of the October 31 expiration of the Service Agreement, and for

whom CESI will provide such services going forward.

3. Conf i rm that the Consent Decree is properly interpreted to mean that Amerix

must transition all client data and client services for such approximately 58,000 clients from

Amerix to CESI within three (3) months of the notice of termination/non-renewal as to the

Service Agreement tendered by CESI to Amerix on September 30, 2011 — or on or before

December 31, 2011.

4. Enfo rce the Consent Decree on an emergency and expedited basis, through a

temporary restraining order and/or a preliminary injunction if necessary, to require Amerix to

provide the data sample described in paragraph 2 above within the timelrame indicated therein.

5. Enfo rce the Consent Decree on an emergency and expedited basis, through a

temporary retraining order and/or a preliminary injunction if necessary, to require Amerix to

conduct the transition described in paragraph 3 above in good faith and within the time&arne

indicated therein.

6. M odi f y the Consent Decree to the extent necessary to award the relief requested

in paragraphs 2-5 above, should the Court conclude that such modification is necessary.

7. Inte rpret the Consent Decree as precluding the two different measures of

monetary damages demanded to date by Amerix — (i) purported "actual damages" in the form of

lost net revenue if Amerix can no longer provide services to CESI's clients; or (ii) a purported

Early Termination Fee in the form of liquidated damages.

4 CESI reserves the right to pay any fees claimed by Amerix in connection with post-termination
services during the transition period into escrow or, with the Court's consent, into the registry of
the Court pending determination of the issues in dispute, particularly if Amerix continues its bad
faith failure and refusal to cooperate in transitioning data and services to CESI.

13
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ARGUMENT

I. THIS COURT HAS JURISDICTION OVER THIS MOTION AND CESI HAS
STANDING TO BRING THIS MOTION.

A. T his Court has Exclusive Jurisdiction Over the Interpretation, Enforcement
or Modification of the Injunction Contained in the Final Judgment.

As can be seen from the foregoing background discussion, the current dispute between

CESI and Amerix requires interpretation of the Consent Decree, particularly paragraph 49.

Then, depending on the interpretation, the Court will either enforce the injunction in line with

one of the competing interpretations or modify paragraph 49 so that it more plainly expresses the

intended mandate and the effect of the Maryland Consumer Protection Act and the Maryland

Debt Management Services Act.

Paragraphs 31- 60 of the order constitute a permanent injunction. Permanent injunctions

are continuing in nature, as is the jurisdiction of the court that issues them. American Cyanamid

Co. v. Roberts, 180 So.2d 810, 812 (La. Ct. App. 1965) ("So long as the injunction remains in

force, it extends the life of the proceeding in which it was granted and the jurisdiction over the

terms of the decree remains in the court which issued it."). The issuing court retains jurisdiction

as to the terms of the decree, and the power to interpret, modify, dissolve and/or enforce it. 42

Am. Jur. 2d Injunctions $ 283 ("[A] court exercises the same power over its injunctive orders

which it, as a court of equity, exercises over its other orders or decrees. Thus a court of equitable

jurisdiction has the intrinsic or inherent power to dissolve, vacate or modify its injunctions.");

Burch v. United Cable Television of Baltimore Ltd. Partnership, 391 Md. 687, 696-97, 895 A.2d

980, 989 (Md. 2006) (holding "Maryland circuit courts are authorized to grant, deny, modify or

dissolve an injunction" and the "finality of a judgment containing a permanent injunction does

not mean that the trial court, in a later separate proceeding, is precluded from entering another

judgment modifying or dissolving the injunction when circumstances have changed").

14
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Specifically, "a court of equity has the power to interpret its own injunctive decree if a party

later claims that a provision is unclear." Smeal Fire Apparatus Co. v. Kreikemeier, 782 N.W.2d

848, 868 (Neb. 2010) (emphasis added). Moreover, an injunction that is "continuing in nature,"

is "always subject to, upon a proper showing, modification or dissolution by the court which

rendered it." Sontag Chain Stores Co. v. Superior Court,113 P.2d 689, 690 (1941); Emergency

Hospital of Easton v. Stevens, 146 Md. 159, 126 A. 101, 104 (Md. 1924) (holding "the court

which rendered a decree for an injunction may, without even any statutory authority to do so,

open, vacate, or modify the same where the circumstances and situation of the parties are shown

to have so changed as to make it just and equitable to do so"); In re Skrha, 648 N.E.2d 908, 914

(Ohio Ct. App. 1994) (a court issuing an injunction "has inherent authority to modify or vacate

its own injunctive decree"). Further, "[a] court which has granted a permanent injunction has

inherent power to enforce it." City of North Miami v. M L. and L. Enterprises, 294 So.2d 42, 44

(Fla. Ct. App. 1974) (trial court retained inherent authority to insure that its earlier order was

being complied with in good faith) (emphasis added).

Of course, this is all true as well of injunctions issued as part of a consent decree. "[A]
court has continuing jurisdiction over a permanent injunction issued pursuant to a settlement

agreement regardless of whether the agreement so provides." 42 Am. Jur. 2d Injunctions $ 283;

Levitt v. State of Md. Deposit Ins. Fund Corp., 66 Md.App. 524, 505 A.2d 140 (Md, Ct. Spec.

App. 1986) (holding circuit court had jurisdiction to modify previously entered consent order);

Phone Partners Ltd. Partnership v. C.F. Communications Corp., 542 N.W.2d 159, 161(Wis. Ct.

App. 1995) ("[W]hen an order is entered pursuant to the consent of the parties to be bound

thereby, it is considered a judicial act, subject to the court's continuing jurisdiction to modify the

order.") Further, as the Supreme Court has recognized, the issuing court need not explicitly
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retain jurisdiction over a settlement agreement — its incorporation of that agreement into its final

order satisfies any jurisdictional concerns. Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375,

381 (1994). Indeed, the issuing court's continuing jurisdiction to interpret, modify and enforce

consent orders is exclusive.

[T]he Court has exclusivejurisdiction over enforcement and
interpretation of the Orders. If there was no exclusive jurisdiction,
the Orders would be subject to inconsistent interpretations all over
the country, which would emasculate the Orders. It would also
encourage forum shopping by the party seeking to have the Orders
interpreted. If the party did not like one court's interpretation of the
orders, it could seek out another forum that might agree with the
party's position. The only way that the Orders can have any
practical force is if the Court is the first and final voice on
enforcement and interpretation of the Orders.

American Booksellers Ass 'n, Inc. v, Houghton MijPin Co., Inc. 1998 WL 436364, at ~3 (S.D.N.Y

July 28, 1998) (emphasis added). "[T]he Court concludes that it has retained exclusive

jurisdiction to interpret, supervise and modify the Orders in this matter." Id. at *4. Accordingly,

the New York District Court enjoined the filing of a motion that would require an interpretation

of the orders in any other court. Id. at *2, *4.

B. CESI Has Standing to Bring This Motion.

CESI, though not a named party, is directly affected by the Consent Decree. Indeed,

paragraph 49 plainly purports to govern aspects of the relationship between Amerix and CCAs,

including CESI. That CESI is not a named party to the Consent Decree is of no moment. CESI

is clearly affected by paragraph 49 of the injunction, and indeed would be severely and adversely

affected by it if Amerix succeeds in retaining CESI's client data or is correct that CESI must pay

either an Early Termination Fee or run-off payments to Amerix after separating itself from

Amerix. A non-party directly affected by an injunction, as is CESI, has standing to file a motion

in the issuing court for appropriate relief, including interpretation, enforcement, modification or
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dissolution of the injunction. Md. Rule 15-502(f) ("A party or any person affected by a

preliminary or a final injunction may move for modification or dissolution of an injunction.");

see also American Booksellers Ass 'n, 1998 WL 436364, at ~3 (issuing court's exclusive

jurisdiction to interpret and enforce); Memorial Health Systems, Inc. v. Halifax Hospice, Inc.,

689 So.2d 373, 375 (Fla. Ct. App. 1997) ("any court that issues an injunction can modify it for

good cause on the motion of a person adversely affected by it."); 42 Am. Jur. 2d Injunctions $

286 ("A person restrained by an injunction, whose interests are injuriously affected by an

injunction or who is adversely affected by an injunction, has standing to move to dissolve or

modify an injunction even if the order is not issued against him or her as a named party

defendant.").

II . THE R ELIEF SOUGHT BY CESI IS COMPELLED BY THE CONSENT
DECREE.

A. Amer ix Must be Prohibited from Obstructing CESI's Ability to Transfer or
Assume the Service Functions Formerly Performed by Amerix.

The main purpose of paragraph 49 is to ensure that CCAs like CESI can separate

themselves from Amerix and the other Defendants. Thus, the first sentence of paragraph 49

states: "Defendants shall not limit the rights of any CCA to cancel any Service Agreement it

enters into with Defendants, except that this provision does not prohibit Defendants including as

a condition precedent in its agreements that a CCA must give reasonable notice of its intent to

cancel the agreement under which a Defendant is providing services to the CCA in order to

permit an orderly transition to a new service provider." CESI gave notice that it would not

renew its Service Agreement with Amerix on September 30, 2011, thus ending the Service

Agreement as of October 31, 2011. Amerix, however, has refused CESI's request to provide the

information that would be needed to transfer the service functions. Although the evident purpose

of this provision of the Consent Decree is to prevent Amerix from obstructing the ability of
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CCAs to transfer to a new service provider (including themselves) and to facilitate an orderly

transition to a new service provider, Amerix's refusal to cooperate by handing over the

information, data and records necessary to accomplish such a transfer has precisely the effect of

obstructing transfer. The Consent Decree, and in particular paragraphs 49, 58 and 59, must be

interpreted in light of its purpose and, if necessary, appropriately modified to make clear that

Amerix cannot undermine CESI's switch to a new service provider, or CESI's own assumption

of the service functions, by withholding information that is needed to effectuate a divorce from

Amerix.

B. The F inal Judgment Cannot be Interpreted to Permit Amerix to Demand
"Run-off" Payments Equivalent to the Service Fees it Was Receiving Before
its Service Obligations Ended.

The second major point in contention involves interpretation of that part of Paragraph 49

which states: "Nothing contained in this paragraph shall prevent [Amerix] from seeking to

recover actual damages against a CCA arising from the CCA's cancellation of any Service

Agreement, including any costs that [Amerix] incurred in reliance that the CCA would fulfill its

Service Agreement with [Amerix]." Amerix contends that paragraph 17 of its Service

Agreement with CESI gives Amerix the exclusive right to continue servicing each client that

existed during the term of the Service Agreement until each client contract ends (i,e., is "run

off') and requires CESI to continue paying service fees to Amerix during such run-off period.

See Exhibit 15. Thus, the argument is that if CESI, upon switching to another service provider

or assuming servicing itself, refuses to pay the run-off service fees, Amerix will be entitled as

"actual damages" under Paragraph 49 to the full amount of run-off revenue, less adjustments for

costs avoided if Amerix is not required to perform. This is essentially prospective net "lost

profits." According to Amerix, its lost profits will be $14.9 million. Exhibit 15.
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As noted, an important purpose of the order is to facilitate the ability of CCAs to migrate

away from Amerix, the Defendant and wrongdoer. If Amerix's construction of paragraph 49 is

correct, there is no practical way that CESI can migrate away from Amerix. The cost of moving

to a new service provider or undertaking the servicing on its own, while still paying Amerix

$14.9 million for doing nothing is financially untenable for a non-profit like CESI. The

opportunity to migrate away &om Amerix is thus illusory; the only real options are to leave the

servicing of the portfolio with Amerix, or be forced into paying an impossible sum. This

certainly could not have been the intended effect of the Consent Decree.

Moreover, under the Maryland Debt Management Services Act, Md. Code Ann., Fin.

Inst. $g 12-901ff, a person can only lawfully receive remuneration from a consumer under a debt

management plan in exchange for actually performing debt management services as specified by

Section 12-918 of the Act (entitled "Consumer fees for debt management services"). That

section describes the allowable consideration that may be collected from a consumer "for

provision of debt management services." A person cannot receive revenue from consumers for

not providing such services and to do so would necessarily violate the law. Amerix's claim for

lost profits necessarily refers to the revenue stream received from consumers under their debt

management plans. In effect, Amerix is arguing that it can collect monies that are being paid by

consumers for debt management services, when in fact Amerix is performing no such services.

If that is what is meant by "actual damages" in paragraph 49 of the Consent Decree, then the

Consent Decree would effectively permit unlawful payments, as it would allow consumer

payments to go to one who is not performing any compensable services. Allowing Amerix to

collect its demanded run-off fees in such circumstances would violate the Maryland statutes that
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were the subject of the Consent Decree, and thus in turn violate paragraphs 31 and 32 of the

injunction (requiring Amerix to comply with those statutes).

If the Consent Decree operates as Amerix contends, with the result that Amerix can

illegally receive compensation for debt management services it is not providing, then the

Consent Decree is erroneous and must be corrected. The Consent Decree should be modified to

make clear that once Amerix is replaced and no longer providing services, it can no longer

receive revenue from consumers, as "actual damages" or otherwise, because it would be illegal

under the statute for it to receive such funds.

C. Neit her Can The Final Judgment Be Interpreted To Permit Amerix To
Demand An "Early Termination Fee."

In the federal court action, Amerix alleges that, pursuant to paragraph 49 of the Consent

Decree, CESI is obligated to pay Amerix an "Early Termination Fee" for canceling Amerix's

provision of services to CESI's credit counseling and/or debt management clients. Ex. 18 at $ 64.

To the contrary, the Consent Decree only allows Amerix to recover "actual damages," which,

under Maryland law, are fundamentally different from the pre-determined "Early Termination

Fee" provided for in the Service Agreement between the parties. Thus, even if there had been an

early termination event, which there was not, the Consent Decree actually precludes Amerix

from recovering an Early Termination Fee for cancellation of the provision of services to CESI's

clients.

The relevant Early Termination Fee, as defined in the Amendment to Service Agreement,

is a liquidated damages clause setting forth a specific amount of damages per client. Section B.2

of the Amendment to Service Agreement, entitled "Early Termination Fee," states: "With respect

to Clients whose information was entered into the Client Service Workstation before January 1,
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2009, $308 per Client. For Clients whose information was entered into the Client Service

Workstation on and after January 1, 2009, $296 per Client." Exhibit 6.

In contrast to the liquidated damages provided for in the Amendment to Service

Agreement, paragraph 49 of the Consent Decree provides for actual damages. Paragraph 49

states; "Nothing contained in this paragraph shall prevent [Amerix] from seeking to recover

actual damages against a CCA arising from the CCA's cancellation of any Service Agreement,

including any costs that [Amerix] incurred in reliance that the CCA would fulfill its Service

Agreement with [Amerix]." Exhibit 2 at tt 49.

The Maryland Court of Appeals makes a clear distinction between actual damages and

liquidated damages. Adopting the Black's Law Dictionary definitions, the Court has explained

that actual damages are "'[a]n amount awarded to a complainant to compensate for a proven

injury or loss,'" whereas liquidated damages are "'[a]n amount contractually stipulated as a

reasonable estimation of actual damages.to be recovered by one party if the other party

breaches.'" AGV Sports Group, Inc. v. Protus IP Solutions, Inc., 417 Md. 386, 398-99, 10 A.3d

745, 752-53, n. 14 and 15 (Md. 2010) (quoting Black's Law Dictionary 418 (8th ed. 2004)).

Thus, "[a]ctual damages, by definition, are not liquidated or for a fixed sum. Rather, actual

damages require proof of actual loss, the amount of which is determined by the fact-finder." Id.

at 398-99. In contrast, "[1]iquidated damages involve a fixed sum that is determined at the time

of contract formation." Id.

Amerix essentially acknowledges that the "Early Termination Fee" is a liquidated

damages clause when it states in that Complaint that it was "specifically negotiated in connection

' Section B. 1, pertaining to division of the proceeds of a sale or other disposition of DMPs, does
not apply because CESI is not selling the DMPs.
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with Amerix's overall consideration for its Services and which CESI was obligated to pay at the

expiration of the Agreements." Ex. 18 at tt 64. Because the Consent Decree only allows Amerix

to recover actual damages, Amerix should not be allowed to recover the Early Termination Fee.

This makes sense in light of the fact that, pursuant to paragraph 49 of the Consent Decree, CESI

has a right to cancel Amerix's provision of services to its clients without such cancellation

constituting a breach of the Service Agreement.

CONCLUSION

For the reasons stated herein, CESI respectfully requests that its motion be granted and

that the relief requested by this motion be awarded. A proposed order is included.
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