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UNITED STATES BANKRUPTCY COURT

FOR THE MIDDLE DISTRICT OF ALABAMA

IN RE:

ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

CHAPTER 7

DEBTOR.

DANIEL G. HAMM, Trustee,

PLAINTIFF,

V. ADV. PROC. NO. 11-03007-WRS

AMERICORP, INC., et al.,

DEFENDANTS.

IN RE:

ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

CHAPTER 7

DEBTOR.

DANIEL G. HAMM, Trustee,

PLAINTIFF,

V. ADV. PROC. NO. 11-03015-WRS

CREDIT EXCHANGE

CORPORATION, et al.,

DEFENDANTS.

OBJECTIONS OF DEFENDANTS TO

CONSOLIDATED REPORT AND RECOM M EN DA TIONS
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Defendants Americorp, Inc. ("Americorp"), Seton Corp. ("Seton"), Timothy McCallan

("McCallan"), and The Achievable, Inc. (" Achievable" ), the defendants in these adversary

proceedings (" Defendants" ), hereby object to the Consolidated Report and Recommendations

from United States Bankruptcy Judge William R. Sawyer Regarding Appeals and Pending

Motions (" Report" ) (Bankr. Case No. 10-30631 Doc. ¹ 289; Adv. Proc. No. 11-3007 Doc.

¹ 140; Adv. Proc. No. 11-3015 Doc. ¹ 128). As more fully set forth below, Defendants object

to the jurisdiction of this Court to issue the Report and to the proposed findings of facts and

conclusions of law set out in the Report.

I. TH I S C O URT LACKED JURISDICTION TO ISSUE THE REPORT.

The Report comments upon the merits of "three pending motions and three pending

appeals in two related Adversary Proceedings from the Bankruptcy Court to the District Court."

Report at 1-2. This Court, respectfully, lacks jurisdiction to issue any such comments.

Absent a valid referral from the District Court, this Court does not have jurisdiction to

address any issues raised by the appeals. As a rule, the perfection of an appeal divests the lower

court of jurisdiction to address any aspect of the case treated in the appeal. See Green Leaf

Nursery v. EI. DuPont De Nemours and Co., 341 F.3d 1292, 1309 (11th Cir. 2003) ("'The filing

of a notice of appeal is an event of jurisdictional significance — it confers jurisdiction on the court

of appeals and divests the district court of its control over those aspects of the case involved in

the appeal.'" (quoting Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58 (1982));

see also In re 8'inimo Realty Corp., 270 B.R. 99, 105-06 (S.D.N.Y. 2001) (applying this rule

in the context, as here, of the appeal of a denial by a bankruptcy court of a motion to compel

arbitration).
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The Report recites that it "is being submitted at the request of the District Court." Report

at 8. The District Court dockets for the three appeals disclose, however, no order referring the

appeals to this Court for a report and recommendations.

Moreover, any such referral from the District Court would, respectfully, be improper. In

concluding that authority existed for a referral of a bankruptcy appeal to a magistrate, the Fifth

Circuit has noted as follows:

Section 158 [28 U.S.C. ) 158] provides an intricate, balanced, and elaborate scheme for

bankruptcy appeals carefully and thoughtfully crafted by Congress. Under that scheme,

appeals could be taken either to (i) the District Court or (ii) to a panel of bankruptcy

judges. No other type or kind of appeal was recognized, acknowledged, or permitted

under that scheme. Nor is there even any indication in the legislative history of BAF JA

[Bankruptcy Amendments and Federal Judgeship Act of 1984] that any other type or kind
of appeal ever was contemplated.

Minerex Erdoel, Inc. v. Sina, Inc., 838 F.2d 781, 786 (5th Cir. 1988), cert. denied sub.nom.

Baker, Smith ck Mills v. Minerex Erdoel, Inc., 488 U.S. 817 (1988) (footnote omitted).

While some courts have permitted a referral of a bankruptcy appeal to a magistrate judge

for an advisory opinion, these courts have relied on the specific statutory authority given to

magistrate judges by 28 U.S.C. ) 636(b). In addition, the referrals have taken place pursuant to

district court order and the magistrate judges have had no prior involvement with the case that

was the subject of the appeal. See Hall v. Vance, 887 F.2d 1041, 1046 (10th Cir. 1989); In re

Continental Airlines, Inc., 218 B.R. 324, 327 (D. Del. 1997). Where, as here, the court's role is

not supported by any statutory provision or docketed district court order and the court not only

has a prior involvement with the appeal but is the court that authored the very decision being

appealed, the court does not have jurisdiction, and the report, respectfully, has no basis.

— 3 
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II . TH E C O U R T'S FINDINGS OF FACT ARE OBJECTIONABLE IN ADOPTING

CONTESTED AND ERRONEOUS ALLEGATIONS FROM THE COMPLAINTS.

Apart from the procedural history and some reflections by the Court based upon its

personal experience with Keith A. Nelms, the owner of the Debtors, the proposed facts in the

Report derive wholly and explicitly from the complaints filed in the adversary proceedings.

Report at 5. These assertions, set out on pages 5 and 6 of the Report, find their sole support

in Plaintiff s First Amended Complaint against Defendants Americorp, Seton, and McCallan

("Americorp Complaint" ) (Adv. Proc. No. 10-3007 Doc. ¹ 6) at $$ 13-27 and Plaintiff s

Complaint against Defendant Achievable (" Achievable Complaint" ) (Adv. Proc. No. 10-3015

Doc. ¹ 1) at $$ 37-44. All of the allegations were denied by Defendants in their answers, and

Defendants have had no opportunity to contest the allegations in any evidentiary hearing. Facts

cannot be established by mere "unsupported allegations in [a] complaint." Maxi- Taxi Of Fla.,

Inc. v. I.ee County Port Authority, 301 Fed. A ppx. 881, 886 (11th Cir. 2008) (rejecting

nonmovant's opposition to an award of summary judgment based on nonmovant's attempted

reliance on assertions made in the nonmovant's complaint).

Even if the adoption by the Report of the bare allegations of the complaints could impose

an obligation of factual rebuttal upon the Defendants, these allegations are strongly contradicted

by the history of Defendants' operations, including notably Defendants' relationships with the

receivers appointed to operate the companies whose clients Defendants are alleged to have

wronged.

The gravamen of the proposed findings of facts in the Report is that Defendants engaged

in providing fraudulent services to the customers of a debt elimination company in Florida, Hess 
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Kennedy, and that, upon the suspension of Hess-Kennedy's operations under a cloud, Defendants

suborned Mr. Nelms to establish the Debtors so as to enable Defendants to continue their

fraudulent services. As the Report states, "It is alleged that Defendant Timothy McCallan

targeted Keith Nelms to induce him to serve as a vehicle to undertake at least some of the

business that had been done by Hess-Kennedy in Florida and to generate new business, thereby

perpetuating McCallan's established, fraudulent debt-elimination scheme." Report at 5. The

Report refers to the relationship between Mr. Nelms and Defendants as an "unholy conspiracy."

Elsewhere in the Report, the service contract between Defendant Seton and the Debtor Allegro

Law, LLC, is derided "as part of the smoke screen used to conceal the true nature of the

relationships among the parties." Report at 15.

These proposed facts encounter some difficulties. First, as indicated in an affidavit

of Defendant McCallan attached hereto as Exhibit 1 and incorporated herein (the "McCallan

Affidavit" ), the corporate Defendants, as a group, were established companies and had

substantial operations long prior to their retention by Hess Kennedy and the Debtors. McCallan

Affidavit at $$ 4-6, 13. Moreover, as Defendant McCallan attests, Mr. Nelms approached

Defendants, responding to a recommendation by Mr. Joel Carlsen, an executive with a non-profit

debt management company for which Defendants provided services. Mr. Nelms had been part

of the nationwide network of attorneys created by Hess Kennedy and expressed an interest to

McCallan in offering his own debt elimination services. McCallan Affidavit at $$ 7-9.

Second, the suggestion that the debt elimination process is inherently fraudulent does

not comport with the experience of consumers generally. Attached hereto as Exhibit 2 and

incorporated herein is an affidavit by Richard A. Briesch, a tenured professor at Southern
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Methodist University (the "Briesch Affidavit" ). Without commenting on the specific operations

of Defendants or Debtors, Professor Briesch concludes that the debt settlement industry can

"generate[] tremendous value for their clients." Report of Richard A. Briesch, Ph.D., Exhibit A

to the Briesch Affidavit, at 1.

Finally, the Report's proposed facts are impossible to reconcile with the record of

service by Defendants to the Hess Kennedy receiver and to the receiver for the Debtors appointed

by the Autauga County (Alabama) Circuit Court. As Defendant McCallan notes in his affidavit,

the Hess Kennedy receiver continued to employ Defendants Americorp and Seton after the

receivership was established and, indeed, continued to avail himself of, and to pay for, the

services of those companies until the operations of the companies were suspended on March 31,

2011, a period of approximately four years. McCallan Affidavit at $ 14. Similarly, the receiver

appointed for the Debtors by Autauga County (Alabama) Circuit Court, Louis C. Colley, not

only continued to use the services of all of the corporate Defendants but, when the charges of

the Defendants remained unpaid after the commencement of the current Chapter 7 cases, filed

a motion with this Court for the allowance of those charges in the amount of $399,820.23 as an

administrative expense, a motion which this Court took under advisement and has never rejected.

McCallan Affidavit at $ 15; Bankr. Case No. 10-30361 Docs. ¹ 74 and ¹ 105. These actions

hardly seem like those of court-appointed officers who found themselves encountering

companies alleged to be engaged, in the language of the Report, in "perpetuating [an]

established, fraudulent debt-elimination scheme." Report at 5.

Because this Court's proposed findings of fact other than the procedural history are

admittedly based upon the unsupported allegations of the Complaints, have never been the
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subject of any evidentiary hearing, and are contradicted by the details of Defendants' operations,

the proposed findings of fact other than those as to the status of the proceedings should,

respectfully, be rejected.

III. THE REPORT WRON GLY CONCLUDES THAT DEFENDANTS' MOTIONS TO

COMPEL ARBITRATION WERE PROPERLY DENIED.

The Report relies on three arguments to conclude that Defendants' motions to compel

arbitration were properly denied. The Report contends for two reasons that the claims that

Defendants seek to arbitrate do not fall within the scope of matters subject to the applicable

arbitration clauses. Report at 11-13. First, Plaintiff s claims purportedly are not "claims or

actions for redress of a breach of this Agreement," and, second, they represent "claim[s] or

action[s] for equitable relief' that are excepted from the arbitrable claims. Id. Finally, the

Report asserts that the claims are not arbitrable in that they represent core proceedings not

amenable to arbitration. Report at 13-17. The third contention formed the basis of this Court's

order denying the motions to compel. It has been addressed in Defendants' briefs before the

District Court and is discussed below. The first and second arguments are newly advanced but,

respectfully, as also discussed below, are not sustainable.

A. PLAI N T I FF'S CLAIMS ARE WITHIN THE SCOPE OF THE

ARBITRATION CLAUSES AS ACTIONS FOR A BREACH OF

THE APPLICABLE AGREEMENTS.

Defendants Americorp and Seton provided their services pursuant to an agreement

between Seton and Allegro (the "Seton Services Agreement" ). Affidavit of Timothy McCallan,

Exhibit 1 to Brief in Support of Motion of Defendants Americorp, Inc. and Seton Corp. to

Compel Arbitration of First and Fifth Causes of Action, Adv. Proc. No. 11-3007 Doc. ¹ 33-1
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at $$ 4-7. The Seton Services Agreement provided for arbitration of "[a]11 claims or actions for

redress of a breach of this Agreement, except to the extent of any claim or action for equitable

relief." Debt Adjustment Processing Services Agreement, dated effective as of March 31, 2008

(Exhibit A to Adv. Proc. No. 11-3007 Doc. ¹ 33-1) at $ 15.7.

Defendant Achievable provided its services pursuant to an agreement entered into

between Achievable and Allegro (the "Achievable Services Agreement" ). Affidavit of

Timothy McCallan, Exhibit 1 to Brief in Support of Motion of Defendant The Achievable, Inc.,

to Compel Arbitration of First and Fifth Causes of Action, Adv. Proc. No. 11-3015 Doc. ¹ 52-1

at $ 5. The Achievable Agreement provided for arbitration, in language identical to that in the

Seton Services Agreement, of "[a]11 claims or actions for redress of a breach of this Agreement,

except to the extent of any claim or action for equitable relief." Model Advertising Services

Agreement (Exhibit A to Adv. Proc. No. 11-3015 Doc. ¹ 52-1) at $ 12.4.

The Report asserts that neither the first nor the fifth causes of action asserted by Plaintiff

in the two adversary proceedings represents a claim for a breach of the Seton Services Agreement

or the Achievable Services Agreement. Report at 11 (" As the Trustee's action is not one on a

contract, the arbitration clause is not applicable."). This contention is contradicted, however, by

the simple language of both complaints.

The complaints may be, as the Report states, "far reaching" in asking "the Court to look

at the substance of the various business activities" undertaken by the Defendants. The claims

made in the substantially identical first and fifth causes of action are premised, however, solely

on alleged breaches of the respective service agreements.
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The first cause of action in the adversary proceeding against Defendants Americorp,

Seton, and McCallan recites that "Defendants have collected substantial sums in fees and

expenses from the Debtors but have not adequately provided the promised services." Americorp

Complaint (Adv. Proc. No. 10-3007 Doc. ¹ 6) at $ 32. The first cause of action in the adversary

proceeding against Achievable recites that "Defendants have collected substantial sums in fees

and expenses from the Debtors but have either not provided or have not adequately provided the

promised services." Achievable Complaint (Adv. Proc. No. 10-3015 Doc. ¹ 1) at $ 48. As a

consequence of these alleged derelictions, Plaintiff seeks, in the language of both complaints,

"the money that [Defendants] collected in fees for services that were nor performed and/or not

adequately performed," as well the records related to the Defendants' performance. Americorp

Complaint at $ 33; Achievable Complaint at $ 49. The fifth causes of action simply support

the first causes of action in seeking an "accounting" of the revenues obtained by the Defendants

from their services for Plaintiff and the records associated with those revenues. Americorp

Complaint at $ 54 and ad damnum clause following; Achievable Complaint at $ 70 and ad

damnum clause following. Each complaint further acknowledges that the services allegedly

performed inadequately were ones required by the service agreements between Defendants

and the Debtors. Americorp Complaint at $$ 21-23; Achievable Complaint at $ 40.

Thus, in the first and fifth causes of action, Plaintiff claims relief for the purported failure

of Defendants to meet their obligations under their contracts with Debtors. As the Eleventh

Circuit has noted, a failure of parties to "fulfill their promises under the contract [represents]

exactly the basis for a breach of contract claim." Thompkins v. Iil ' Joe Records, Inc., 476

F.3d 1294, 1316 (11th Cir. 2007) (rejecting an attempt to cast a failure to pay royalties under
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a recording contract as anything other than a breach of contract). The first and fifth causes of

action are accordingly "claims or actions for redress of a breach" of the services agreements and,

under the language of those services agreements, these causes of actions can only be resolved, at

the request of a party, through arbitration.

B. AN EX C E PTION TO ARBITRABILITY FOR CLAIMS OR ACTIONS

FOR EQUITABLE RELIEF DOES NOT APPLY.

The Report asserts that, even if the first and fifth causes of action did represent claims

for redress of a breach of the services agreements, the arbitration clauses would not cover the

disputes because they constitute claims or actions "for equitable relief" that are excepted from

the obligations of arbitration under the services agreements. Report at 12. In support of its

position, the Report asserts that the first and fifth cause of action consist of "actions for turnover

and accounting [which] are clearly equitable actions." Id. While turnover and accounting

actions may indeed be equitable and while the first and fifth causes of action are denominated

as actions for turnover and accounting, respectively, neither sets forth a cognizable claim for

turnover or for accounting.

As the Report itself notes with regard to the first causes of action, "actions for turnover

are not to be used to liquidate disputed contract claims." Report at 17. The Report cites for

this proposition Charter Crude Oil Co. v. Exxon Co., U.S.A. (In re Charter Company), 913

F.2d 1575, 1579 (11th Cir. 1990), in which the Eleventh Circuit held that an action in which

debtors sought to recover amounts allegedly owed due to non-performance under a contract

was not a turnover proceeding. The court found that the turnover provisions in section 542

of the Bankruptcy Code, 11 U.S.C. ) 542, were intended to "ease reorganization by allowing

— 10 
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the debtor to obtain funds immediately necessary for survival — not all funds, only those not in

dispute." 913 F.2d at 1579. Since the first causes of action consist of disputed claims for breach

of contract, they cannot be considered turnover actions and hence are not excepted from the

operation of the arbitration clauses.

As for the equitable character of the fifth causes of action for disclosure of the

amounts earned by Defendants and for the records associated with those earnings, the Report

acknowledges that "one may not properly bring an [equitable] action for an accounting where a

breach of contract action would suffice." Report at 17. Stated otherwise, equity will not provide

an accounting where the same "relief by way of discovery would be obtainable by the statutory

system at law devised for that purpose." 8'ooten v. 8'ooten, 117 So.2d 192, 193 (Ala. 1960).

The information sought through the fifth causes of action, exemplified by four questions posed

in the Report (at 16), not only can be elicited through discovery, but the information has already

been the subject of extensive discovery requests. Since all of the information sought to be

adduced in the fifth causes of action can be obtained through the discovery process, the claims

in the fifth causes of action are not equitable and hence are not excepted from the obligation

of arbitration for actions to redress breaches of the services agreements.

The Report tries to distinguish the holding of Charter Crude Oil Co. and the authority

of Am. Jur. and related case law on the basis that the causes of action subject to Defendants'

motion to compel arbitration are ones to answer questions regarding the services performed by

Defendants and "to recover property transferred post-petition or as a pre-petition preference."

Report at 17. Defendants do not, however, seek to compel arbitration of the second, third, and

fourth causes of action, actions that seek to void transfers to the Defendants on the grounds that

— 11 
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the transfers represented pre-petition preferences, wrongful post-petition transfers, or fraudulent

conveyances. Defendants demand arbitration only of the causes of action for breach of contract

and for discovery in aid of the causes of action for breach of contract, claims that are not

equitable and are accordingly within the scope of the arbitration clauses in the services

agreements.

C. TH E FIRST AND FIFTH CAUSES OF ACTION ARE NONCORE

PROCEEDINGS AND SUB JECT TO ARBITRATION.

As the Report notes, bankruptcy courts in the Eleventh Circuit "generally do not have

discretion to decline to enforce arbitration agreements in noncore proceedings." Report at 13,

citing The 8%iting-Turner Contracting Company v. Electric Machinery Enterprise, Inc. (In re

Electric Machinery Enterprises, Inc.), 479 F.3d 791 (11th Cir. 2007). Neither the first nor the

fifth causes of action are core proceedings.

The Report acknowledges that an action for breach of contract is not a core proceeding.

Report at 15, citing Highway Solutions, LLC v. McKnight Construction Company, Inc. (In

re Highway Solutions, LLC), 2009 WL 2611949 (Bankr. M.D. Ala. 2009) (granting a request

for arbitration even though the cause of action, as here, was denominated one for turnover).

While the Report asserts that the first causes of action are not ones for breach of contract, this

conclusion is, as noted above (see section III.A., supra), contradicted by the explicit language

of the complaints.

As for the core character of the fifth causes of action, the Report appears to find them

to be core based on 11 U.S.C. ) 542(e), which gives bankruptcy courts the authority to order

a person to disclose information relating to a debtor's property or financial affairs. 11 U.S.C.

— 12 
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) 542(e). Such a construction, respectfully, finds no support in the language of the fifth causes

of action. It would, moreover, permit almost any noncore proceeding to be converted into a

core proceeding by the simple expedient of combining that noncore proceeding with a request

for information pertaining to that proceeding.

CONCLUSION

For the foregoing reasons, Defendants object to the jurisdiction of this Court to issue

the Report and to the proposed facts and conclusions of law contained therein.

Respectfully submitted this 6th day of December, 2011.

Respectfully submitted,

SPIRER LAW FIRM, P.C.

/s/Julian H. S irer

By: JUL IAN H. SPIRER

D.C. Bar number 311126

Spirer Law Firm, P.C.

7101 Wisconsin Avenue, Suite 1201

Bethesda, Maryland 20814-4867

(301) 654-3300 Telephone

(301) 654-1109 Facsimile
's irer s irerlaw.com

Admitted Pro Hac Vice

PARNELL & CRUM, P.A.

CHARLES N. PARNELL, III

Parnell & Crum, P.A.

P.O. Box 2189

Montgomery, Alabama 36102-2189

(334) 832-4200 Telephone

(334) 293-3550 Facsimile
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LAW OFFICES OF MARK L. ROSENBERG

MARK L. ROSENBERG

D.C. Bar number 185231

Law Offices of Mark L. Rosenberg

7101 Wisconsin Avenue, Suite 1201

Bethesda, Maryland 20814-4867

(301) 913-0077 Telephone

(301) 652-0223 Facsimile
mark.rosenber 047 ail.com

Admitted Pro Hac Vice

Attorneysfor Defendants

Americorp, Inc., Seton Corp., Timothy McCallan,

and The Achievable, Inc.

CERTIFICATE OF SERVICE

I hereby certify that I have this 6th day of December, 2011, electronically filed the

foregoing Objections to Consolidated Report and Recommendations from United States

Bankruptcy Judge William R. Sawyer Regarding Appeals and Pending Motions with the

Clerk of the Court using the CM/ECF system which will send notification of such filing to

all counsel of record.

/s/ Julian H. S irer

Julian H. Spirer
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UNITED STATES BANKRUPTCY COURT

FOR THE MIDDLE DISTRICT OF ALABAMA

IN RE:

ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

CHAPTER 7

DEBTOR.

DANIEL G. HAMM, Trustee,

PLAINTIFF,

V. ADV. PROC. NO. 11-03007-WRS

AMERICORP, INC., et al.,

DEFENDANTS.

IN RE:

ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

CHAPTER 7

DEBTOR.

DANIEL G. HAMM, Trustee,

PLAINTIFF,

V. ADV. PROC. NO. 11-03015-WRS

CREDIT EXCHANGE

CORPORATION, et al.,

DEFENDANTS.

AFFIDAVIT OF TIMOTHY MCCALLAN
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The undersigned affiant, being duly sworn, does hereby say and affirm as follows:

1. My name is Timothy McCallan. I am over the age of 18 years.

2. I am the owner and chief executive officer of Americorp, Inc.("Americorp"), Seton

Corp. ("Seton"), and The Achievable, Inc. (" Achievable" ), defendants in these proceedings.

3. I am a defendant in these proceedings.

4. Americorp is a New York corporation formed on July 25, 2000, to provide back office

processing to debt elimination companies. Services included, but were not limited to, providing

customer service support, producing creditor proposals, and administering payments and

disbursements.

5. Seton is a New York corporation formed on August 21, 2003, to provide back office

processing and negotiation services to debt settlement companies. Services included, but were

not limited to, providing customer service support, creditor negotiation, and administration of

payments and disbursements.

6. The Achievable is a Maryland corporation formed on September 22, 2005, to assist

debt management companies in marketing and in offering creditor concessions and benefits to

the companies' clients.

7. On or about February 1, 2008, Keith Nelms, the owner of the Debtors, contacted me

to discuss the debt related services offered by the corporate Debtors. He indicated that he heard

about their services from Joel Carlsen, an executive with a nonprofit debt management company

for which Americorp provided services.

8. I learned that Mr. Nelms' firm had been part of the nationwide network of law firms

established by Hess Kennedy to provide services to prospective clients. Mr. Nelms noted that
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he wanted to start his own debt elimination firm and was interested in securing the services of

Americorp, Seton, and Achievable.

9. After this initial contact, Mr. Nelms and I engaged in various discussions as to how the

companies could best assist Mr. Nelms as he launched his firm.

10. Eventually, Mr. Nelms chose to utilize the services of Americorp to perform various

administrative services for his firm's debt management business, including, but not limited to,

customer service support, payment and disbursement administration, and back office processing

functions.

11. Seton was retained by Mr. Nelms' firm to provide similar services for Mr. Nelms's

debt settlement business, but the services also included negotiation with creditors to settle client

debts.

12. Mr. Nelms retained Achievable to gain the necessary creditor concessions/benefits

that his firm needed for consumers who enrolled in the debt management program. Achievable

also provided advertising services to the firm.

13. Prior to commencing work with the Hess Kennedy law firm in 2007, Americorp's

clients consisted principally of approximately ten non-profit debt management companies.

Americorp serviced approximately 15,000 clients of these companies, utilizing some 140

employees.

14. The Hess Kennedy receiver continued to employ Defendants Americorp and Seton

after the receivership was established and, indeed, continued to use, and to pay for, the services

of those companies until the operations of the companies were suspended on March 31, 2011, a

period of approximately four years.

— 3 
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15. Similarly, the receiver appointed for the Debtors by Autauga County (Alabama)

Circuit Court, Louis C. Colley, continued to use the services of the corporate Defendants until

the termination of the receivership and the filing by the Debtors of their petitions in bankruptcy.

[Remainder of this page left blank intentionally.]
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Signed under penalty of yerjury this sixth day of'December 201I

~>i ~(

Timothy Mo lian
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Exhibit 2
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UNITED STATES BANKRUPTCY COURT

FOR THE MIDDLE DISTRICT OF ALABAMA

IN RE:

ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

CHAPTER 7

DEBTOR.

DANIEL G. HAMM, Trustee,

PLAINTIFF,

V. ADV. PROC. NO. 11-03007-WRS

AMERICORP, INC., et al.,

DEFENDANTS.

IN RE:

ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

CHAPTER 7

DEBTOR.

DANIEL G. HAMM, Trustee,

PLAINTIFF,

V. ADV. PROC. NO. 11-03015-WRS

CREDIT EXCHANGE

CORPORATION, et al.,

DEFENDANTS.

AFFIDAVIT OF RICHARD A. BRIESCH
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The undersigned affiant, being duly sworn, does hereby say and affirm as follows:

1. My name is Richard A. Briesch. 1 am over the age of. l 8 years.

2. I am a tenured professor at Southern Methodist University with the rank of Associate

Professor,

3. l have been requested by the defendants in these proceedings to prepare a report on the

value that firms in the debt settlement industry can generate for their clients.

4. Attached hereto as Exhibit A is a true and complete copy of'that report,

Signed under penalty of perjury this sixth day of December 201 l.

RiclMrd A. Briesch
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Exhibit A

REPORT

OF RICHARD A. BRIESCH, PH.D.

In the matter of Allegro Law, LLC

And Allegro Financial Services, LLC

November 29, 2011
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I find that the debt settlement industry generates tremendous value for their clients. This

finding is based upon the following results:

1) The completion rate for this industry is similar to or better than the completion rates

for the alternative choices for consumers (Consumer Credit Counseling Services and

Bankruptcy).

2) The net consumer benefit from settled debts (defined as the total amount saved on the

debt minus the amount paid to settle the debt and total fees paid to the industry ) is

positive and approximately 11% of the original debt amount. When the time value of

money in i ncluded in these value calculations, this net benefit increases to

approximately 33% of the original debt amount.

3) The limited evidence available from two firms suggests that at an aggregate-level, the

consumers who cancel the debt settlement program receive a net positive benefit. A t

an individual-level, more than half of the consumers who cancelled the program still

had a net positive benefit.

4) The value calculations do not include the value of the financial education provided to

clients, which would have increased the consumer benefit (or welfare) even more.

5) In the first year, approximately 90% of the clients settled at least one debt (out of an

average of 4.8 debts per client).

6) Over time, clients continue paying off their debts.

Debt Settlement Industry

In determining that the Debt Settlement Industry generates significant value to their

customers, I used two key criteria. First, how does the success rate of this alternative compare to

other options available to consumers (credit counseling and bankruptcy)? The key finding in this

section is that the success rate for debt settlement is better than that for credit counseling and

similar to bankruptcy, even though bankruptcy has stronger enforcement mechanisms available.

Second, I examine the value generated by debt settlement companies for their clients.

This value has several components, which are examined in turn. First, I compare the total fees

paid to firms (including all clients, not just clients completing the program) versus the amount

consumers saved on the debt which was repaid. These calculations indicate a net positive
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consumer benefit of approximately $39 million on $364 million in debt (approximately 11%).

When the time value of money is added, this benefit jumps to $119 million or approximately

33% of the original debt amount. Second, I examine the value provided to clients who cancel the

service and find that at an aggregate-level they receive a net positive benefit. On an individual

bases, there is evidence that 52% of the clients have a net positive benefit (savings on debt versus

fees paid), which does not include the time value of money. Third, I examine the timing of debt

settlement and the data indicates that approximately 89% of the clients settle at least one debt

within the first year in the program. Additionally, assuming that the client stays with the firm,

they, on average, have paid off approximately 80% of their total debt by the end of the third year.

Finally, none of these welfare calculations include the value of the financial education provided

to the clients, which research indicates can have a very beneficial effect for consumers.

Therefore, the value to consumers may well be understated.

Completion Rates

Even though completion rates are not a good success metric for debt settlement

companies, it is interesting to compare them to the completion rates of two other consumer

alternatives to debt settlement: Consumer Credit Counseling Services (CCCS) and Bankruptcy.

A recent report by the National Law Center reports completion rates for CCCS of 26%, with

20% of the consumers leaving for self administration, i.e., do it themselves (Loonin and Plunkett

2003). They go on to state that the high failure rate is influenced by the limited concessions

offered by creditors.

The completion rates for bankruptcy have been estimated to be as high at 33% (Hunt

2005), or to be lower at 20-25% (USOBA 2008). This high failure rate is surprising, on one

hand, given the enforcement tools available to courts and bankruptcy administrators. On the

other hand, this relatively low success rate emphasizes the fact that even small setbacks can have

profound consequences for consumers entering these alternatives.

Similar to CCCSs, most debt settlement companies do not provide completion rates.

However, when the Federal Trade Commission held hearings this last year, several companies

provided data about completion rates and value generated by their firms. Table 1 summarizes

the completion rates and shows an average completion rate of 31.8% — higher than the
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completion rates for CCCSs and similar to, but lower than the upper estimate for bankruptcy

completion rates. I note that the value reported by TASC is understated as another 9.8% are on

the verge of completing the program having more than 70% of their debts paid off (in three

years) and they report that the dropout rate is statistically insignificant after consumers have been

in the program for at least three years (Housser 2010). Additionally, DMB Financial reported

two different numbers in their testimony, 52% from a sample of consumers in New York, and

40.3% for all customers. We used the smaller of these numbers in both columns as it is a more

conservative estimate. However, when the increased TASC values are used (reported in the

adjusted completion column), the difference between mean of the completion rates reported by

the companies and the mean for the TASC study are not statistically significant at a 95%

confidence-level.

Table 1 — Reported Completion rates of Debt Settlement Companies

Completion Adjusted

Company Rate Completion

D M B Financial 40.3% 40.3%

Freedom Debt Relief' 32.1% 32.1%

J Hass Group 41.0% 41.0%

Orion Processing, LLC' 29.0% 29.0%

Superior Debt Services 16.9% 16.9%

TASC 24.6% 34.4%

Consumer Recovery Network 39.0% 39.0%

Average 31.8% 33.2%

Value Generated

In a member survey, TASC reports that consumers paid $199 million to settle $364

million in enrolled debt (Housser 2010). The firms collected approximately $126 million in fees,

so the total cost to consumers was $325 million, for a savings of approximately $39 million. The

' From: Guthrie, Matthew (20091, "Comments provided for Federal Trade Commission Public Hearing," in Federal
Trade Commission. Washington, D.C.

From: Linderman, Robert(2009), "Freedom Debt Relief. Re: Telemarketing Sales Rule — Debt Relief
Amendments, R411001," in Federal Trade Commission. Washington D.C.

From: Hass, Jeff (20091, "Response to FTC Questions," in Federal Trade Commission. Washington D.C.

From: Lepley, Randy (20091, "Respose to FTC Questions," in Federal Trade Commission. Washington DC.
' From: Wilson, John (20091, "Response to FTC Questions," in Federal Trade Commission. Washington, DC.

From: Housser, Andrew (20101, "Response to FTC Questions," in Federal Trade Commission. Washington, DC.
' From: Bovee, Michael (20091, "Response to FTC Questions," in Federal Trade Commission. Washington, DC.
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net savings of $39 million understates the value generated by debt settlement programs for two

reasons.

First, this net benefit does not include the value of the financial education (budgeting,

learning to save, etc.) provided to the clients. In a recent report NERA suggests that debt

negotiation can have positive effects on consumers' financial situation, where it can potentially

increase their credit score by reducing the debt to income ratio, and avoiding bankruptcy and

non-payment entries in their credit histories. This benefit can accrue even though creditors

report that the debt was settled for less than the full balance (National Economic Research

Associates). However, consumers should expect their credit score and access to credit to be

impacted, even if only for a short time. Dash (2009) notes that negotiations with creditors can

lower credit scores, on average, by 70 to 130 points. Additionally, there is some evidence that the

education provided to consumers does work by reducing their future chances of filing

bankruptcy, and that the delivery channel does not appear to matter (Staten and Barron 2006).

That said there are self-selection questions about financial education, specifically if the people

choosing to go through the education are more motivated to learn and change their financial

behavior than those consumers who choose not to get the financial education (Clancy and Carroll

2007).

Second, this calculation assumes that the consumers receive an interest free loan for the

time it takes to pay off the debt. TASC notes that average accreditation rate is 21.9% (defined as

the percent difference in the debt balance at settlement than at the beginning of the program due

to interest and fees), slightly higher, but not statistically different than, than the 18.97% average

reported by the six companies who responded to the FTC questions. Therefore, consumers

received up to $80 million more in additional benefits, for a total of $119 million in benefits over

and above the fees they paid. Th i s benefit could also be calculated by assuming that the

consumers pay off the entire debt amount over the program length (i.e., they are in the same

position). If they had a 15% interest rate and a three-year program length, they would have paid

approximately $407 million or $72 million more than they would have in the debt settlement

program including all fees.

Even though the percentage settled appears to be good (roughly 50-60 percent of the

original debt), the distribution of the settlement percentages is important. I reproduce a table
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from DMB Financial's testimony which provides their settlement percentages in Table 2

(Guthrie 2009). The category column provides the cents on the dollar (i.e., percentage) of the

settlement versus the final debt amount. This table shows a large variance in the percentages,

although the mean and median are between 40-50% of the final debt amount.

Table 2 — DMB Distribution of Settlement Percentages

Total Total
Amount of Amo unt o f Total Cumulative

Cate o Debt Sett l ement S e t t lements
Og' Og'

Accounts Settled for < $.40 $4,418,919 $1,291,186 465 25.40% 25.40%

Accounts Settled for $.40-$.50 $3,810,098 $1,711,307 550 30.10% 55.50%

Accounts Settled for $.50-$.60 $2,957,184 $1,541,252 464 25.40% 80.90%

Accounts Settled for $.60-$.70 $1,289,369 $812,048 163 8.90% 89.80%

Accounts Settled for $.70-$.80 $628,382 $461,105 110 6.00% 95.80%

Accounts Settled for > $.80 $589,930 $566,669 77 4.20% 100.00%

Total $1 3,693,882 $ 6 ,3 83,567 1 829 1 00. 00%

One question always asked is whether or not all of the benefits only go to the consumers

who complete the program. Freedom Debt Relief provided some data to answer this question for

consumers in their three year panel. Consumers who cancelled paid $8.7 million in fees, and

saved $13.5 million in their debts (Linderman 2009). Therefore, they had a positive net welfare

of $4.8 million. They report that 52% of the clients who terminate after one month have a net

positive benefit, i.e., the debt reduction is larger than the fees. Once again, this does not take the

time value of money into account when calculating benefits.

Briesch (2009) provides additional evidence that consumers who cancel still receive

value from debt settlement. Table 3 is reproduced from my testimony and shows that 43% of the

clients who canceled had at least one debt settled by DMB Financial. These accounts were

settled for 58% of the original debt (i.e., the consumer saved 42%), and the consumers who

cancelled, on average, had 40% of their debt settled upon cancellation.

Table 3 — Welfare for DMB Financial's Cancelled Accounts

Mean Std Dev

Percent of clients who cancelled 45.7%

Percent of cancelled clients with at least one settled account 43%

Years in program for cancelled clients 1.27 0.70

Percent of total debt settled for cancelled clients 39% 0.24

Settlement percent of original debt for cancelled clients 58% 0.19

Case 11-03015 Doc 134-2 F i led 12/06/1 1 Entered 12/06/1 1 22:41:52 Desc
Affidavit and Report of Richard A. Briesch Ph.D. P age 9 of 11

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 2:11-cv-01091-MEF Document1-3 F i led12/21/11 Page 30of31

The last question related to consumer welfare regards the timing of settling debt. Of the

four companies responding to the FTC question, on average 89.25% of their clients settle at least

one debt in the first year (they also have, on average 4.8 accounts upon entering). Using the

same DMB Financial data, Briesch (2009) reports the percentage of debt repaid over time.

Specifically, assuming that a client has lasted for a specific number of months, what is the

average percentage of their original debt which has been settled. This figure is reproduced below

and the pattern indicates that consumers are paying off their debts over time. That is, if the

clients stick with the program, they end up, on average, paying off almost 80% of their original

debt by the end of three years.

Figure 1 — Percent of Total Debt Settled Over Time.
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