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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CARLA BROYLES,

CHARITY MIACO and

MELBA WALKER, Individually and
as class representatives for

all others similarly situated,

CIVIL ACTION NUMBER
Plaintiffs,

V.

PERSELS & ASSOCIATES, LLC,
f/k/a RUTHER & ASSOCIATES,
LLC;

PERSELS & ASSOCIATES, LLP;
PERSELS & ASSOCIATES, PLLC;
FREEDOM DEBT RELIEF, LLC
d/b/a FREEDOM DEBT;
CONSUMER LAW ASSOCIATES,
LLC;

AMERIX CORPORATION;
CAREONE SERVICES, INC.; and
TIFFANY ROWE;

JURY TRIAL DEMANDED

Defendants.
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COMPLAINT FOR DAMAGES IN CLASS ACTION

COMES NOW, Carla Broyles, Charity Miaco and Melba Walker,
individually and as class representatives for all others similarly situated, Plaintiffs

herein, and cast their Complaint for Damages in Class Action, pursuant to FED. R.
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CIV. P. 23, against Persels & Associates, LLC f/k/a Ruther & Associates, LLC;
Persels & Associates, LLP; Persels & Associates, PLLC; Freedom Debt Relief,
LLC d/b/a Freedom Debt; Consumer Law Associates, LLC; CareOne Services,
Inc.; Amerix Corporation; and Tiffany Rowe; (hereinafter collectively referred to
as "Defendants") and shows this Honorable Court the following:

Nature of the Action

1.

This is a proposed class action brought on behalf of all Georgia resident
debtors who have done business with Defendants since July 2003 to the present
wherein Defendants engaged in debt adjusting as defined by OCGA §§ 18-5-1 et
seq. for said Georgia debtors.

2.

Defendants are a collection of interrelated entities, limited liability
companies, corporations, partnerships, and/or individuals or a joint enterprise
and/or venture that collectively comprise a debt adjustment services operation
targeting financially troubled consumers and extracting exorbitant fees for

worthless services from individuals least able to afford it.
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3.

Plaintiffs are pursuing this action under the theory of joint venture due to the
Defendants collectively combining their knowledge, property, labor and capital;
and sharing management, personnel, bank accounts, officers, directors and
shareholders.

4.

Plaintiffs are also pursuing this action under the theory of alter ego due to
the Defendants’ abuse of the corporate form and has used the corporate form as a
subterfuge to work an injustice, perpetrate fraud and evade statutory and tort
responsibility. Upon information and belief, Defendants have inextricably
intertwined their finances and the finances of the corporate entities in an effort to
thwart a successful litigant from collecting a legitimate judgment.

5.

Plaintiffs further pursue this action under the theory of piercing the corporate
veil, upon information and belief that the Defendants collectively have
overextended their privilege in the use of the various corporate entities in order to
defeat justice, perpetrate fraud and evade tort and statutory responsibility.

Defendants have disregarded the separateness of the various legal entities that they
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have created and have commingled on an interchangeable or joint basis or have
confused the otherwise separate properties, records or control.
6.

Defendants acted jointly and severally and provided assistance to one
another in committing violations of Georgia's Debt Adjustment Act, OCGA §§ 18-
5-1 et seq. (hereinafter "Act") as alleged herein.

7.

Defendants promote themselves in print, via the internet, and through the
broadcast media as a debt settlement company that can negotiate a settlement of a
client's unsecured debt for less than the amount owed.

8.

When a potential client makes initial contact, Defendants collect the
potential client's financial information, including account numbers for all
unsecured debts. Once Defendants have this information, they persuade the client
that through their many years of experience, their connections in the credit industry
and their financial savvy, Defendants can dramatically lower the client's debts and

get the client out of debt quickly.
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9.

As an integral part of Defendants’ illegal debt settlement scheme,
Defendants “associate” a Georgia licensed attorney to conduct a cursory interview
with the Georgia debtor. Upon information and belief, Persels & Associates, LLC
f/k/a Ruther & Associates, LLC; Persels & Associates, LLP; Persels & Associates,
PLLC; and Consumer Law Associates, LLC; (Collectively hereinafter referred to
as the Persels Organizations), are careful to select young, inexperienced attorneys
in a solo or small practice with little to no experience in the consumer law arena.
These attorneys are paid a small fee for the “use” of their bar license, in an attempt
to shield the Persels Organizations, Amerix Corporation, and CareOne Services,
Inc. from liability behind the “attorney exemption” to the Debt Adjustment Act,
OCGA § 18-5-3.

10.

The individuals targeted by Defendants are Georgia's most financially
desperate individuals struggling under the crushing weight of what appears to be
insurmountable consumer debt. Looking for a miracle, or at least an alternative to
avoid the stigma of bankruptcy, these Georgia citizens are most vulnerable to

Defendants' siren song of virtually instant financial relief.

Page 5 of 57



Case 1:12-cv-00294-CAP Document 1 Filed 01/28/12 Page 6 of 57

11.

Defendants' service fee is front-loaded: Defendants require that the monthly
amount calculated by Defendants be applied first towards their Legal Fees (see
S5a of the "Retainer Agreement" attached hereto as Exhibit A, hereinafter
“Agreement”) over the first eighteen months of the Agreement before any
settlement offers are received, much less any debt settlement necessarily achieved.

1.2

In exchange for their exorbitant combination of fees on top of the Georgia
debtor's already crushing debt load, Defendants do nothing of value for the Georgia
debtor. In fact, Defendants offer no specific outline of what they will do for the
Georgia debtor, nor do they provide any timeline for completing any task under
Defendants' debt settlement plan beyond the collection of their own fees.

13.

If anything, Defendants exacerbate the debtor's already dire straits. By
advising the debtor to cease payments to his creditors, Defendants place
themselves in a superior position to receive all of their fees from the debtor before
any action would be taken on the debtor's behalf. Further, Defendants' advice and
persuasion places the Georgia debtor in the cross-hairs of multiple debt collection

lawsuits.
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14.

The Georgia General Assembly allows debt adjusting as long as it meets the
consumer protection criteria set forth in the Georgia Debt Adjusting Act (GDAA
or the Act) as provided in OCGA §§ 18-5-1 et seq.) The debt adjuster is allowed
to receive funds from the debtor and then in turn distribute payment to the debtor's
individual creditors in accordance with a pre-determined agreement with each
creditor. In addition, the debt adjuster is allowed to withhold limited fees for itself
under the GDAA.

15.

The Act makes clear that the fee charged by a debt adjuster for debt
adjustment services is capped at 7.5% of the amount distributed monthly to the
debtor's creditors (See OCGA § 18-5-2); and that all funds received from a Georgia
debtor must be disbursed to the appropriate creditors, less any fees authorized by
the Act, within 30 days of receipt of such funds (See OCGA § 18-5-3.2(a)).

16.

Thus, the debt settlement services Defendants provide and continue to

provide to their Georgia clients are in direct violation of Georgia law and in no

way comport with the Act.
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52.

Freedom Debt has not complied with the requirements of OCGA § 18-5-3.1

and is therefore not authorized to offer debt adjustment services in this state.
53.

Freedom Debt regularly does and solicits business, and engages in many
other persistent courses of conduct, and derives substantial revenue from services
rendered in this state.

54.

Freedom Debt is subject to the jurisdiction of this Court pursuant to OCGA
§ 9-10-91 because it transacts business within the state, has committed a tortious
act or omission within this state, and/or has committed a tortious injury in this state
caused by an act or omission outside this state.

33,

Freedom Debt may be served with summons and copy of Complaint through
its registered agent, Corporation Service Company, 2711 Centerville Road, Ste
400, Wilmington, Delaware 19808.

56.
Venue is proper in this Court pursuant to OCGA § 9-10-93 as Freedom Debt

may be joined with the Georgia resident Defendant, Persels, LLC.
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67.

Amerix lists its registered agent as Robert A. Miller and maintains its
registered office at 8930 Stanford Boulevard, Columbia, Maryland 21202. Amerix
may be served with Summons and process at this address.

68.

Amerix regularly does and solicits business, and engages in many other
persistent courses of conduct, and derives substantial revenue from services
rendered in this state.

69.

Amerix is subject to the jurisdiction of this Court pursuant to OCGA § 9-10-
91 because it transacts business within the state, has committed a tortious act or
omission within this state, and/or has committed a tortious injury in this state
caused by an act or omission outside this state.

70.

Venue is proper in this Court pursuant to OCGA § 9-10-93 as Amerix may

be joined with the Georgia resident Defendant, Persels, LLC.
71.
Amerix serves as an accounting and processing arm for the Persels

Organizations, Freedom Debt and CareOne and aids the Defendants to further their
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joint venture and enterprise to provide debt adjusting services as defined in the
GDAA.
72

At all times relevant to acts and omissions complained of in this action,
Defendant Tiffany Rowe (“Rowe”) is a domiciliary of Georgia and of Douglas
County and is subject to the personal jurisdiction of this Court.

73,

Upon information and belief, Rowe is also an agent, owner, principal,
incorporator, officer, director, sharecholder, employee, and/or manager of Persels
Organizations.

74.

Defendant Rowe is an attorney licensed to practice law in Georgia and is a
member of the State Bar of Georgia.

75.

According to Rowe’s website, www.tiffanysrowelaw.com, Rowe’s practice

is as a solo practitioner in the area of domestic relations law, however Rowe’s
website states: “Also, Ms. Rowe offers contract legal services to clients of Persels

& Associates, LLC in the area of Consumer Law-Debt Settlement negotiation.”

http://www.tiffanysrowelaw.com/bio.html] (last visited Sept. 12, 2011).
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81.

Due to the interest rates charged by the credit card companies and the large
amount owed on these accounts, Broyles began to have significant difficulty
covering her monthly financial obligations.

82.
Plaintiff Broyles became aware of Defendant CareOne through its

advertisements in the media and its website, www.careonecredit.com.

83.

Broyles contacted CareOne and their agents or employees informed her that
she was an ideal candidate for Defendants' debt management program (“DMP”) in
which her creditors would be paid each month under terms negotiated by
Defendants.

84.

Broyles entered into an agreement with CareOne in or about November 2009
which required Broyles to make payments of $478.00 per month. In concert with
CareOne, Amerix provided the accounting and process services for Broyles to

further the debt adjusting services provided by CareOne.
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85.

Of this amount, $440.00 was paid piecemeal to six different creditors,
$33.00 per month was held by CareOne and Amerix as a “monthly service fee” and
$5.00 per month was held as a “member benefit services™ fee.

86.

Broyles made six payments of $478.00 per month to CareOne from
November 2009 to April 2010 for a total of $2,868.00, of which $228.00, or 7.9%,
was kept by CareOne.

87.

Broyles subsequently received a call from CareOne informing her that there

was a better program and referred her to Persels & Associates.
88.

Defendants Persels & Associates promote themselves as experts in financial
recovery and debt settlement solutions for struggling consumers, offering
assistance to consumers in order to help them regain financial control of their lives
and reduce their debt liabilities.

89.

According to the Defendants’ website:

Before recommending any course of action to address
your debt, our experienced attorneys thoroughly review
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your personal and financial situation. Then, in
consultation with you, they recommend the strategy
likely to be best for you.

Compromising Your Debt

Settling your debts for what you can afford to pay may be
a viable, cost-effective approach to resolving your debt
problems short of filing bankruptcy. Compromising your
debts requires that you build up funds in your lawyer’s
trust account that can eventually be used to make credible
offers to your creditors. The process takes discipline,
time, and patience. Having a law firm help you through
that process can make a world of difference. You will be
assigned an attorney licensed in your state of residence
who will regularly monitor your progress and be there to
counsel you and help you deal with any legal issues if
and when they arise.

Protecting Your Rights

If collectors or creditors harass you regarding your debts
while we represent you, the firm will help ensure your
rights are protected under federal and state consumer
protection laws, including pursuing litigation against
offending collectors, if appropriate.

http://www.perselsandassociates.com/how_persels_can_help.html (last visited

May 31, 2011) (emphasis supplied).
90.
As to payment and fees, the Defendants’ site states:

Many settlement providers collect all of their fees
upfront, regardless of a customer's success on their plan.
With upfront fees, a customer's payment is almost
entirely allocated to the settlement provider for the first
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12 - 18 months on the plan. P&A uses a contingency fee
pricing model. This means that we wait to collect the
majority of our fees until AFTER a settlement is
successfully negotiated. This allows the client to build
up funds in their escrow account more quickly, which
leads to quicker settlements.

Most firms do not begin negotiations until enough
balance has built up in your account, which can often
take months. This initial length of time, often referred to
as the "quiet period", actually increases the risk of
creditors taking legal action. Because we do not collect
the majority of our fees until after a settlement has been
negotiated, our clients are able to build up their escrow
account balances quickly. This allows us to begin
negotiating with creditors immediately. We use a
customized and intelligent settlement platform that alerts
us as to the best time and dollar amount to settle for.

P&A does not charge additional fees for processing. Our
system automatically debits a client's money and keeps it
in a safe IOLTA (Interest on Lawyers Trust Account)
until a settlement is negotiated.

http://www.perselsandassociates.com/p_a_difference.html (Last visited on May 31,

2011) (emphasis supplied).
91.
In the FAQ section of their site, Defendants again assert that their clients
“have full access to the assigned attorney to answer legal questions as they arise

throughout the representation” and that “the law firm will be there to advise you of
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all of your legal options and to assist you in asserting your rights.”

http://www.perselsandassociates.com/fag.html (last visited on June 7, 2011).

92.
The FAQ answers further:

What happens to my accounts?

Your monthly payment will be deposited into a lawyer's
trust account instead of being sent to your creditors.
When this happens, your accounts will become
delinquent. As funds in your trust account grow, the
firm's negotiators will begin to contact your creditors to
attempt to work out a settlement.

When do my creditors receive money?

Your creditors will receive payments only after they
accept a settlement offer from the law firm. These funds
can either be paid in a lump sum or as a payment plan
depending on the agreement reached.

http://www.perselsandassociates.com/fag.html ( Last visited on June 7, 2011)

(emphasis supplied).
93.
The Persels Organizations, through facilitation and assistance by CareOne
and Amerix, contacted Broyles some time between April and June of 2009 and its
agents or employees informed her that she was an ideal candidate for Defendants’

debt settlement program (hereinafter referred to as “DSP”).
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9.

On or about June 19, 2010, Broyles entered into an agreement with one or

more of the Persels Organizations for the purpose of debt settlement.
95.

Upon information and belief, the Persels Organizations began to handle the
customer service (or “front-end”) work of the DSP, while CareOne and Amerix
continued to handle the debt negotiation, debt payments, and financial processing
(or “back-end”) work of the DSP for Broyles’ account.

96.

Upon information and belief, CareOne and Amerix continued to do back-end
processing on Ms. Broyles account while extracting higher fees from Plaintiff
pursuant to her agreement with a member of the Persels Organizations.

97.

The agreement with the Persels Organizations required Broyles to make
payments by electronic withdrawal from her checking account of $299.00 per
month, of which the Defendants accepted $124.00 per month as a “contingency

fee” and $50.00 per month was collected as a “monthly fee.”
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98.

The payments were collected by the Defendants from June 2010 to

December 2010 from Plaintiff Broyles’ account for a total of $2,093.00.
99.

A single settlement for $675.00 was paid by Defendants on Plaintiff

Broyles’ Credit Union Credit Card debt in four installments.
100.

Save this single settlement, Broyles’ other creditors were never paid, though

Defendants retained $1,218.00 in fees (58%) and $200 in escrow.
101.

The “DEBT SETTLEMENT REPRESENTATION SUMMARY AND
GENERAL DISCLOSURES” provided to Broyles (and all other class members as
defined herein) by Defendants states:

You will be represented for purposed of negotiation of
your debts by a Persels & Associates, LLC attorney
licensed in your state of residence. Your attorney will
review your progress regularly and will be available to
answer any legal questions or deal with any legal issues
that arise during the course of your representation. Our
administrative staff will be available to assist you with

any purely administrative or non-legal issues you may
experience.

Exhibit A at q 5.
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114.

Upon information and belief, Freedom Debt is the marketing arm of
Defendants’ Debt settlement enterprise that is responsible for recruiting debtors
and passing their accounts to other members of the joint enterprise, including the
Persels Defendants and CareOne.

115.

Around early March 2010, Walker’s enrollment with Freedom Debt was
then transferred to CLA, another joint venture of Defendants, with whom she
entered into a "Client Retainer Agreement" (attached hereto as Exhibit C at
000005) with CLA for the purpose of debt settlement.

116.

The Agreement requires CLA’s clients to pay a non-refundable retainer fee
of 10% of client’s unsecured debt at the time of execution of the Agreement which
for Walker was $1,941.11. Exhibit C at 000005, 9 10.

117.

CLA additionally charge their clients an “initial Consultation Fee of

$100.00” and a "monthly program fee of $85.00" each month that the client

remains in the program. Exhibit C at 000005, § 10.
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137.

Per the payment schedule, Defendants would pay off Miaco’s debt in 60

months totaling $21,654.00, or 70% of her original debt. See Exhibit D at 0012.
138.

Also per the payment schedule, the amount of fees paid at the completion of
the program would be $4,517.00, which is 14% of Miaco’s original $30,872.48
debt and 20.8% of the planned payments to Miaco’s creditors. Exhibit D at 0012.

139,

For the $100.00 fee, Georgia attorney, Tiffany Rowe, twice spoke briefly
with Miaco under the guise of “financial counseling” incidental to the practice of
law, where in fact, Rowe did nothing of the sort, but merely spoke to Miaco to
attempt to shield Defendants from liability under the Debt Adjustment Act.

140.

Around August 2010, Miaco terminated his participation in Defendants' DSP

after paying approximately $4,791.70 to Defendants.
141.

Of the total amount paid by Miaco into the Defendants’ DSP, $3,472.00 was

kept as fees and $993.00 was actually paid in settlement to one of Mrs. Miaco’s

creditors, leaving roughly $326.70 held in trust as settlement funds. See Exhibit E.
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142.

Miaco, through his independent attorney, demanded the return of the nearly
$3,500.00 in fees paid to Defendants. In response, Neil J. Ruther assured Mrs.
Miaco’s attorney that the “restrictions of the Act with respect to fees” did not apply
to his Firm, however, he offered Mrs. Miaco a $3,000 refund in return for “a full
and complete release of the Firm.” Ruther’s letter attached hereto as Exhibit E.

Georgia's Debt Adjustment Act

143.
Plaintiffs incorporate by reference all preceding paragraphs of this
Complaint as if fully restated herein and further state as follows:
144.

The Georgia Debt Adjustment Act, OCGA § 18-5-1, defines debt adjusting

as:

[D]oing business in debt adjustments, budget counseling,
debt management, or debt pooling service or holding
oneself out, by words of similar import, as providing
services to debtors in the management of their debts and
contracting with a debtor for a fee to:

(A) Effect the adjustment, compromise, or discharge of
any account, note or other indebtedness of the debtor;

(B) Receive from the debtor and disburse to his or her
creditors any money or other thing of value.
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145.

From its initial creation by the Georgia General Assembly in 1956 until its
amendment of July 1, 2003, the Georgia Debt Adjustment Act stated that "[i]t shall
be unlawful for any person to engage in the business of debt adjusting" and that
"[a]ny person who engages in the business of debt adjusting . . . shall be guilty of a
misdemeanor." OCGA § 18-5-2 (1956) (emphasis added).

146.

Thus, the original Act undeniably closed and locked the door for persons to

offer debt adjusting for a fee in this state, unless incidental to the practice of law.
147.

In 2003, the General Assembly substantially amended the Act. In the

amendment's enabling clause, the legislature stated that the purpose is:

To limit the maximum charge that may be imposed for
the provision of debt adjustment services; to provide for
definitions; to provide for exemptions from those
provisions related to debt adjustment; to require persons
engaged in debt adjusting to obtain an annual audit of all
accounts and to maintain a certain amount and type of
insurance coverage; to provide for the disbursement of a
debtor's funds within 30 days of receipt; to require
persons engaged in debt adjusting to maintain trust
accounts for debtors' funds; to provide for civil and
criminal violations and penalties; to provide for
investigation and enforcement; to provide for related
matters; to provide for an effective date; to repeal
conflicting laws; and for other purposes.
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2003 Ga. Laws No. 103 p. 392 (House Bill No. 385).
148.

The amended Act thus removed the out-and-out prohibition on debt
adjusting for a fee and cracked the door to allow debt adjusters to operate in
Georgia as long as the Act's mandates are followed.

149.
The amended Act commands that the debt adjuster “shall maintain a

separate trust account for the receipt of any and all funds from debtors and the

disbursement of such funds on behalf of debtors” (OCGA § 18-5-3.2(b)); “shall

disburse to the appropriate creditors all funds received from the debtor, less any
fees authorized by [the Act], within thirty days of receipt” (OCGA § 18-5-3.2(a));
“shall obtain annual audits from independent CPAs on all accounts in which
Georgia debtors' funds have been deposited” (OCGA § 18-s-3.1(a)(1)); “shall
obtain a specified level of insurance coverage for employee dishonesty, depositor's
forgery and computer fraud” (OCGA § 18-5-3.1(a)(2)); and “shall not:

accept from a debtor who resides in this state, either

directly or indirectly, any charge, fee, contribution, or

combination thereof in an amount in excess of 7-5

percent of the amount paid monthly by such debtor to
such person for distribution to creditors of such debtor

OCGA § 18-5-2.
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150.
The amendment further provided for a civil remedy for a person's violation
of the Act. OCGA § 18-5-4 states:

Any person who engages in debt adjusting in violation of
the provisions of [OCGA § 18-5-2 or § 18-5-3.2(a)] shall
further be liable to the debtor in an amount equal to the
total of all fees, charges, or contributions paid by the
debtor plus $5,000.00. Such debtor shall have the right to
bring a cause of action directly against such person for
violation of the provisions of this chapter.

GENERAL ALLEGATIONS

15U

Plaintiffs incorporate by reference all preceding paragraphs of this

Complaint as if fully restated herein and further state as follows:
152.

Defendants are in the business of providing “debt management” or “debt
settlement” services to Georgia resident debtors, which is a form of “Debt
Adjusting” services as that term is defined by OCGA § 18-5-1, whereas among
other things, Defendants attempt to adjust consumer debts for a fee.

153.
Defendants are not exempt from the requirements of the Georgia Debt

Adjustment Act (“GDAA”).
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154.

Plaintiffs and the proposed Plaintiff Class Members were residents of the

State of Georgia when they received Debt Adjusting services from the Defendants.
155.

Plaintiffs were contacted by Defendants through a standard marketing
scheme employed by Defendants to target consumers in the State of Georgia with
personal financial troubles.

156.

Defendants represented they would analyze Plaintiffs’ financial situation,
negotiate with Plaintiffs’ creditors to lower his principal amount owed, and resolve
their debts for 40 to 60 cents on the dollar. Defendants made the same
representations to the proposed Plaintiff Class Members.

157,

Defendants represented through written estimates that they had historical
experience in achieving similar results for consumers, which representation was
materially false.

158.
On or about June 19, 2010 and continuing thereafter, Defendants collected

from Plaintiff Carla Broyles the amount of $299.00 per month, of which only
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168.

Plaintiffs seek to have this Court certify the following class:
All persons who, while residing in the state of
Georgia, received debt settlement or debt adjusting
servicekom Defendants on orakaduly 12008 ad
from whom Defendants accepted, either directly or

indirectly, any charge, fee, contribution or
combination thereof.

169.

Upon information and belief, the named Plaintiffs and the Plaintiff Class
Members were solicited by Defendants through a standard marketing scheme
through which the Defendants offered Debt Adjusting services through the
Defendants' standard Debt Relief scheme. Such marketing and services are typical
of those experienced by the Plaintiffs and the proposed Plaintiff Class Members.

170.

Defendants commonly targeted Georgia residents for Debt Adjusting
services through their website and/or from the payment of fees to other marketing
entities.

171.

Upon information and belief, the contracts entered into between Defendants

and Plaintiffs are standard contracts which are substantially the same as the

contracts Defendants entered into with the Plaintiff Class Members.
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172.

The names and addresses of the Plaintiff Class Members can readily be
determined from a ministerial review of the records of the Defendants and through
the account statements of the Defendants pertaining to collection of such charges,
fees, contributions, or combinations thereof.

175

The membership of the-giass/is humerous and joinder of individual plaintiffs
IS impractical.

174,

There are questions of law and fact common to all members of the Plaintiff
class, and these common questions of law and fact predominate over any
individual issues. The principle questions pertinent to the class as a whole include:

Whether the Defendants' standard means of doing business in debt

adjustments, budget counseling, and debt management constitutes

"Debt Adjustment" under OCGA $ 18-5-1;
i. Whe ther Defendants violated OCGA $ 18-5-2 by accepting excessive
fees from Plaintiff Class Members for the provision of Debt

Adjustment services;
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. Whether theDefendants materially misrepresented their ability to

adjust or resolve the debts of the Plaintiff Class Members;

iv. The liability of Defendants for violation of the Georgia Debt

Adjustment Act;

V. Theappropriate measure of damages and the~apprgpriate remedies;

Vi. Defenses raised by the Defeqdants,

vii.  Theavailahility-of \stattitory damages pursuant to OCGA $ 18-5-4;

ana

vii. The need and appropriateness of injunctive relief.

175.

The claims of the named Plaintiffs are typical of the claims of the Plaintiff
Class Members, which all arise from the same operative facts and are based on the
same legal theory, and Plaintiffs' claims will thus adequately represent those of
Plaintiff Class Members.

176.

The named Plaintiffs will fairly and adequately protect the interests of the
Plaintiff Class Members. Plaintiffs have retained counsel with experience in class
action litigation, and they are not aware of any interest that might cause them not

to pursue vigorously this case.
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177.

A class action is superior to other available methods for the fair and efficient
adjudication of this controversy since joinder is impracticable. The expense and
burden of individual litigation make it virtually impossible for the members of the
class to proceed individually, and it is therefore most effigiefit teyresolve all claims
based on the Defendants' conduct in one fawruri,

178.

The Plaintiffs(are aware of no difficulties that will be encountered in the
managernent of this litigation that would render the action unmanageable. This is
not a class action that will require an analysis of the Defendants' conduct as to
individual class members.

179.

Plaintiffs'/Plaintiff Class Members' claims against the Defendants are based
on their general practice of soliciting Georgia residents and accepting &om them,
either directly or indirectly, a standard charge, fee, contribution, or combination
thereof in violation of OCGA $ 18-5-2. The Defendants knowingly engaged in
this routine, standard practice, and the practice does not vary among members of

the proposed Plaintiff class.
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180.

The identity and addresses of the Plaintiff Class Members can be determined
from the Defendants' records.

181.

Prosecution of separate actions by individual PlaintiF\&lass Members would
create adjudications that would be dispositiver¢f the“interests of other members not
parties to the adjudication-Piaintiffs are not aware of any other pending actions
against these Refendanits for these same causes of action.

182.

Without a class action mechanism, members of the Plaintiff class would be
substantially impaired or impeded in their ability to protect their interests. The
value of claims of the individual class members would be in an amount that makes
prosecution outside of the class action uneconomical.

183.

The claims of the Plaintiffs and Plaintiff Class Members are meritorious.

The named Plaintiffs believe they will prevail on the merits based upon the clear,

unambiguous statutory provisions.
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184.

A final judgment on the merits of the named Plaintiffs' claims would be
fully dispositive of the claims and interests of those similarly situated who are not
specifically named as a plaintiff in this action.

CLAIMS
Count | N Violation of Georgia's@ebt@djustment Act
185.

Plaintiffs incerpprate each of the foregoing paragraphs as if fully restated

hereiry
186.

Defendants are engaged in the business of providing "Debt Adjusting”

services as that term is defined in OCGA $ 18-5-1.
187.

Defendants provided Debt Adjusting services to the named Plaintiffs and the
Plaintiff Class Members while the named Plaintiffs and the Plaintiff Class
Members resided in the state of Georgia.

188.

Defendants contracted for and accepted from the named Plaintiffs, and the

Plaintiff Class Members, a charge, fee, contribution, or combination thereof in an
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amount in excess of 7.5% of the amount they paid monthly for distribution to their
creditors.
189.

Defendants' conduct violates the provisions of the Georgia Debt Adjustment
Act, and specifically OCGA $ 18-5-2.

196,

From the initial datesthat/Piaintiffs entered into the Agreement with
Defendants, nore ofltie funds paid by Plaintiffs were ever distributed to Plaintiffs
gredizors within thirty (30) days.

191.

Defendants, however, paid themselves all of their fees each and every month
without exception for the entire period in which Plaintiffs paid moneys to the
De fendants.

192.
The refusal of Defendants to disburse funds (less any fees authorized by the

Act) to Plaintiffs’ creditors within 30 days of receipt by Defendants is a direct

violation of the Debt Adjustment Act, OCGA $ 18-5-3.2(a).
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193.

Due to said violation of the OCGA $ 18-5-2, pursuant to OCGA $ 18-5
4(b)(2), the Defendants are liable to the named Plaintiffs and each Plaintiff Class
Member from whom Defendants accepted a charge, fee, contribution, or
combination thereof in an amount in excess of 7.5% ofie\aymount they paid
monthly for distribution to their creditors,

194.

Due to sair! vidiation of the OCGA $ 18-5-3.2(a), pursuant to OCGA $ 18-5
4{b)(2) Defendants are further liable to the named Plaintiffs and each Plaintiff
Class Member from whom Defendants accepted funds to be paid to Plaintiffs' and
the class members' creditors but failed to distribute said funds within 30 days.

195.

Defendants are liable to Plaintiffs and the Plaintiff class members in an
amount equal to the total of all fees, charges, and/or contributions paid by each
Plaintiff to the Defendants, plus statutory damages in the amount of $5,000.00

each.
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Count Il N Fraud
196.

Plaintiffs incorporate each of the foregoing paragraphs as if fully restated
herein.

197.

Defendants fraudulently induced the\RIaiptiis and Plaintiff Class Members
to pay for debt settlementsekuviceS with no intent or possibility of actually
resolving theindebt<ii'the manner represented by Defendants.

198.

Defendants fraudulently misrepresented their ability to resolve consumer
debts under their program, knowing that the probability of successful completion
of the program by residents of the state of Georgia is virtually nonexistent.

199.

As a result of the Defendants' fraudulent misrepresentations, the Plaintiffs

and Plaintiff Class Members incurred damages, and are entitled to damages for

their losses, attorneys' fees, costs of this litigation, and punitive damages.

Page 52 of 57



Case 1:12-cv-00294-CAP Document 1 Filed 01/28/1 2 Page 53 of 57

Count 1l N Breach of Fiduciary Duty
200.

Plaintiffs incorporate each of the foregoing numbered paragraphs as if fully
set forth herein.

201.

The Defendants represented to the-Riaintifis’ and Plaintiff Class Members
that the Defendants would pyovide sophisticated debt settlement services in
negotiating a ieswlutigit of the Plaintiffs' debts based on a track record of obtaining
simnilar ¥esults for other clients.

202.

The Defendants represented to the Plaintiffs and Plaintiff Class Members
through standard written documentation that the Defendants would handle all of
the Plaintiffs' credit obligations.

203.

Based upon the representations made by the Defendants, the Defendants had
a fiduciary duty to the Plaintiffs and Plaintiff Class Members to act in their best
interest and to provide competent advice regarding the restructuring of the

Plaintiffs’ credit obligations.
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204,

The Defendants breached their fiduciary duty by failing to comply with the
GDAA, by misrepresenting the willingness of creditors to resolve class member
debt through debt settlement, by misrepresenting the ability of the Defendants to
resolve class member debts, by failing to secure agreements wijh the creditors of
the class members to resolve their debts angaglly beiforming no service of value for
the fees the Defendants receiyed.

205.

Rlaintiffs, individually and as class representative for all others similarly
situated, seek as damages an amount equal to the total of all charges, fees,
contributions, or combinations thereof paid by the Plaintiffs and all class members,
plus $5,000 per class member, and any other sums as allowed under OCGA $$ 18
5-1, et seq.

WHEREFORE, Plaintiffs being entitled to a trial by jury and judgment
against the Defendants, pray for the following:

a) An order certifying that the action may be maintained as a class action;

b) That the name Plaintiffs herein be designated class representative for the

Plaintiff Class Members;
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¢) That Plaintiffs' counsel of record herein be designated as class counsel
for the Plaintiff Class Members class as defined in this complaint or by
this court;

d) Compensatory damages in an amount to be proven at trial, including any
damages provided by statute;

e) A temporary, preliminary and/grpeéimarent order enjoining Defendants

&om continuing.to giiarge’feées in excess of those permitted by OCGA $

A temporary, preliminary and/or permanent order enjoining Defendants
&om continuing to retain funds for over thirty (30) days without
distributing said funds to creditors (less any amount allowed as fees
under OCGA $ 18-5-2) in violation ofo OCGA $ 18-5-3.2(a);

g) A temporary, preliminary and/or permanent order disgorging the
Defendants of all money collected, &eezing their assets, and required the
Defendants to pay damages to the Plaintiff Class Members as required by
OCGA $ 18-5-4;

h) An order granting Plaintiffs their expenses incurred in bringing and
prosecuting this action, including attorney fees, expert fees and costs;

1) Pre- and post-judgment interest, if applicable;
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j) That the Defendants be required to pay all monies referred to herein
which relate to the Plaintiff Class Members into a common fund for the
benefit of the Plaintiff Class Members, less an incentive award, litigation
expenses and attorneys' fees;

k) That the court conduct a "fairness hearing," after@ye @arid proper notice to
all Plaintiff Class Members, ana,inakz*such award of attorneys' fees,
litigation expenses agd\an/incentive award for the named Plaintiffs as the
Coust @ee@ms appropriate from the common fund (as referenced above)
and/or from the Defendants;

1) A trial by jury; and

m) Such other and further relief as the Court may deem just, necessary or
appropriate.

Respectfully submitted, this 28 day ofJanuary,2012.

HURT, STOLZ 4 CROMWELL, LLC
s/ James W. Hurt Jr.

James W. Hurt, Jr.

Georgia Bar No. 380104

345 West Hancock Avenue
Athens, Georgia 30601

(706) 395-2750
Facsimile: (866) 766-9245
hurt hurtstolz.com

HULL BARRETT, P.C.
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Christopher A. Cosper
Georgia Bar. No.: 142020
801 Broad Street, Suite 700
Augusta, GA 30901
Telephone: (706) 722-4481
Facsimile: (706) 722-9779
ceps er hullbarrett.com

CORY, WATSONCROWDER
4 DEGARISYRCT

Gesrge Rithard DiGiorgio
Alabazma Bar No.: ASB-0289-R72G
F. Jerome Tapley

Alabama Bar No.: ASB-0583-A56T
Jon C. Conlin

Alabama Bar No.: ASB-7024-J66C
Pro Hac Vice (pending)

2131 Magnolia Avenue
Birmingham, AL 35205

Telephone: (205) 328-2200
Facsimile: (205) 324-7896
rdiiorio cwcd.com

tale cwcd.com

conlin cwcd.com

SKAAR 4 FEAGLE, LLC
Kris Skaar

Georgia Bar No.: 649610
James M. Feagle

Georgia Bar No.: 256916
108 E. Ponce De Leon Avenue, Suite 204
Decatur, Georgia 30030
Telephone: (404) 373-1970
Facsimile: (404) 601-1855
imfea le aol.com
krisskaar aol.com

ATTORNEYS FOR PLAINTIFFS
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