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The following constitutes the order of the Court.

Signed September 17, 2004.

United States Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

IN RE:

NETWORK CANCER CARE, L.P. CASE NO. 02-39409-B JH-11

Debtor.

Memorandum Decision and Order

The issues before the Court are: (i) whether Lloyd Ward & Associates P.C. (" Ward" ) may

be employed as counsel for the Debtor for the period commencing October 14, 2003 through

February 26, 2004, nunc pro tune, (ii) whether Ward is entitled to compensation from the estate for

such representation, and (iii) if not, whether Ward should be required to disgorge fees and expenses

paid to him by the Debtor without Court approval. The Court has jurisdiction over the matters

addressed in this Memorandum Decision and Order in accordance with 28 U.S.C. gg 1334 and 157.
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This Memorandum Decision and Order contains the Court's findings of fact and conclusions of law.

Factual and Procedural Background

The factual and procedural background of this dispute is both complicated and tortured.

Moreover, this dispute is intertwined with certain contempt and sanction proceedings involving the

Debtor and its principal, Dr. Odette Campbell ("Dr. Campbell" ). For ease, the Court adopts by

reference the Factual and Procedural Background as set forth in a Memorandum Decision and Order

entered September 17, 2004 (docket ¹ 580) issued in connection with those contempt proceedings

(the "Contempt Memorandum Decision" ). However, the facts necessary to this decision can be

summarized as follows.

After much difficulty, the Debtor ultimately proposed, and the Court ultimately confirmed,

the Debtor's Modified Second Amended Plan of Reorganization (the "Plan" ) on September 26,2003.

Section 5.3 of the Plan, entitled "Transfer of Assets to Reorganized Network," provided that upon

the Effective Date, all assets of the Debtor remaining after provision for Claims as provided in the

Plan, "shall belong to Reorganized Network, free and clear of all Claims against the Debtor."

Similarly, Section 5.1 of the Plan provided that upon the Effective Date, the property of the estate

would vest in Reorganized Network.

Shortly thereafter, and prior to the Effective Date of the Plan, the Debtor terminated the

services of its bankruptcy counsel, Rosa Orenstein ("Orenstein"), and hired Ward. Although no

signed Employment Agreement was admitted into evidence (an unsigned copy was and Ward

testified that it had been signed by all parties), it appears that Ward agreed to represent the Debtor

and Dr. Campbell, individually, on or about October 14, 2003. See Trustee Exhibits 2 & 3. On

November 6, 2003, Ward filed an "Unopposed Motion to Substitute Counsel Lloyd Ward of Lloyd
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Ward & Associates, P.C. as Counsel for Debtor" (the "Motion to Substitute" ). See docket ¹ 347.

In the Motion to Substitute, Ward represented that the Plan had gone effective and that there were

"further issues relating to the continued compliance with the Debtor's Second Amended Plan of

Reorganization, for which representation is necessary." Id. at p.2. Ward asked to be substituted as

counsel of record for the Debtor. Id. By Order entered November 13, 2003, the Court ordered the

substitution of Ward for Orenstein "as counsel of record for Debtor, Network Cancer Care, L.P."

See docket ¹ 348.

Ward did not file an application to be retained as counsel for the Debtor in accordance with

section 327 of the Bankruptcy Code. Similarly, Ward did not file the statements required by either

Bankruptcy Rule 2014 or 2016.

On November 3, 2003, Ward commenced an adversary proceeding in this Court against

Colonial Bank (" Colonial" ) seeking, among other things, a temporary restraining order and

temporary injunction to prevent Colonial's foreclosure on certain real property owned by the Debtor

and located at 5948 Parker Road, Piano, Texas (the "Piano Property" ). See Ward Exhibit 1. The

Court set the Debtor's request for a temporary restraining order for hearing on November 4, 2003.

At that hearing, counsel for Colonial and Ward announced that they had reached an agreement

regarding the matters at issue in the adversary proceeding. And, on November 19, 2003, this Court

signed an Agreed Order pursuant to which Colonial agreed to pass its foreclosure until December

2, 2003 in exchange for certain payments to be made by the Debtor to Colonial.

According to Ward's time entries on his billing statement, at the November 4, 2003 hearing,

the Court "cautioned" Ward that it was about to enter an Order identifying the new chief executive

officer of the Debtor as required by the terms of the Plan. See Ward Exhibit 10, billing statement
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dated November 14, 2003. In fact, on November 20, 2003, this Court entered an Order which

provided that "Mark Rawls has been selected by the Court as the RNCEO [Reorganized Network

Chief Executive Officer, a defined term in the Plan]; with all duties and responsibilities as outlined

in the Confirmed Plan." See docket ¹ 355. Notwithstanding the entry of this Order, the Debtor did

not make any effort to contact or retain Mark Rawls ("Rawls") as required by the Plan. In short, Dr.

Campbell ignored this Order, the Plan terms, and continued to serve as the Debtor's chief executive

officer.

Thereafter, and in lat: November, Dr. Campbell signed documents transferring the Piano

Property to Piano Cancer Network, L.P. ("PCN") as part of a refinancing of the Colonial debt.' The

general partners of PCN are Drs. Campbell and Good, and its limited partner is CF Trusts — a family

trust, the beneficiaries of which are Dr. Campbell's minor children. There was significant equity in

the Piano Property at the time of the transfer, and the effect of the transfer was to remove that equity

from Reorganized Network and its creditors and place it in the hands of an entity for the benefit of

Dr. Campbell's children. Among others, Ward represented the Debtor, Dr. Campbell, and PCN in

connection with the transfer of the Piano Property to PCN and the loan from Preston. See Trustee

Exhibits 2 & 12.

In prior hearings, the Court found the transfer of the Piano Property to PCN to be wrongful.

In fact, this and other conduct, and the failure of the Debtor to employ a RNCEO in accordance with

the Plan, caused the Court to revoke confirmation of the Plan for fraud at the conclusion of certain

hearings on March 1, 2004. Moreover, this and other conduct caused the Court to direct the U.S.

1
The refinancing lender, Preston National Bank (" Preston" ), wanted to lend to a bankruptcy-remote entity.

While Preston required that its borrower be a bankruptcy-remote entity, it did not require that the equity of that entity
be owned by Dr. Campbell's children. That, of course, was Dr. Campbell's requirement.

Memorandum Decision and Order Page 4

From Arti
cle at G

etO
utO

fDebt.o
rg



Case 02-39409-bjh7 Doc 584 F i led 09/1 7/04 Entered 09/1 7/04 16:01:43 Desc Main
Document Pa ge 5 of 13

Trustee to appoint a Chapter 11 trustee for the Debtor on that same date. On March 12, 2004, the

Court signed an Order approving the appointment of Diane Reed as the Chapter 11 trustee for the

Debtor (the "Trustee" ).

On January 15, 2004, as the extent of the fraudulent conduct that had occurred in this case

was becoming clear, the U.S. Trustee filed a Motion to Disgorge Fees and Disqualify Lloyd Ward

from Representing the Debtor and Reorganized Debtor (the "Disgorgement and Disqualification

Motion" ). The Disgorgement and Disqualification Motion was set for hearing on May 6, 2004. At

that time, the parties announced that they had reached an agreement and asked the Court to approve

their agreement. Thus, the Court signed an agreed order pursuant to which Ward was required to

file

1. A motion to employ himself under 11 U.S.C. P 327, nunc pro tune, for the period

of time he was employed by Network Cancer Care;

2. An application for payment of fees and expenses under 11 U.S.C. P 330;

3. A statement complying with Fed. Bankr. R. 2016, disclosing payment to Lloyd

Ward by source of payment, date and amount.

Order Resolving Motion to Disgorge Fees and Disqualify Lloyd Ward, docket ¹ 497.

On May 24, Ward filed his "Notice of Post Confirmation Employment and Alternatively

Motion to Employ Nunc Pro Tune" (docket ¹ 518) and on May 28, 2004, he filed his "Notice of

Post Confirmation Fees Paid, And Alternatively Final Application By Attorneys for Reorganized

Debtor For Allowance of Compensation of Fees and Reimbursement of Expenses" (docket ¹ 522)

2
The Disgorgement and Disqualification Motion was initially set for hearing on February 26, 2004, but was

removed from that docket at the parties' request in contemplation of a settlement. It was re-set for hearing on May 6,
2004.
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(the "Fee Application" ). In the Fee Application, Ward seeks allowance of $62,123.00 of fees and

$5,781.42 of expenses for a total award of $67,904.42. The Debtor has paid Ward $63,297.72

without Court approval or authority.

Contention of the Parties

The Trustee and the U.S. Trustee (collectively, the "Trustees" ) contend that Ward is

disqualified from representing the Debtor in accordance with section 327 of the Bankruptcy Code

due to his simultaneous representation of the Debtor, Dr. Campbell, and PCN. According to the

Trustees, because Ward represented adverse interests and/or was not disinterested, he could not be

retained and therefore he is not entitled to be compensated from the estate. A l ternatively, the

Trustees contend that Ward's services provided no benefit to the estate and therefore are not

compensable in accordance with section 330 of the Bankruptcy Code. According to the Trustees,

in either event, because Ward was paid by the Debtor without Court approval, Ward must disgorge

those payments.

Ward contends that the Court has no jurisdiction over his retention because he was retained

after the Effective Date of the Plan by the Reorganized Debtor, not the Debtor as a debtor in

possession. Alternatively, Ward contends that he should be retained and then paid the amounts

requested in light of the beneficial services he provided to the Debtor.

Legal Analysis

Initially, the Court must address Ward's contention that it has no jurisdiction to supervise the

Debtor's choice of counsel because such counsel was retained after the Plan had gone effective and

the Debtor was a Reorganized Debtor. Ward is incorrect both factually and legally.

Although he misrepresented the status of implementation of the Plan in the Motion to
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Substitute,' a review of the Plan demonstrates that the Effective Date had not occurred on October

14, 2004 — the date of his retention. The Effective Date of the Plan is defined as the date which is

30 days after the Confirmation Date. See docket ¹ 325, at p. 4. In turn, the Confirmation Date is

defined as "entry by the Bankruptcy Court of a Final Order confirming this Plan after a hearing

pursuant to Section 1129 of the Code, which shall have the effect prescribed in Section 1141 of the

Code." Id. A Final Order is defined as an order as to which the time for appeal has expired or the

effectiveness of the order has not been stayed. Id. The Court entered the Confirmation Order on

September 26, 2003. No party filed a notice of appeal and that order became "final" on October 6,

2003. Thus, the Effective Date of the Plan was November 5, 2003 — some 3 weeks after Ward's

"employment agreement" with the Debtor. Because the Plan had not gone effective when the Debtor

hired him, the Debtor remained obligated to comply with the Bankruptcy Code's requirements for

retention of its counsel.

Ward represented that the Effective Date of the Plan was October 23, 2003. See docket ¹ 347 at p.l. Not

only was that false, Ward testified that he simply counted 30 the days from the entry of the Confirmation Order to get

to that date. This is the first of many problems with Ward's testimony to be noted in this Memorandum Decision and

Order, as this explanation ignores both the Plan's requirement of a final order and miscounts the days. Thirty days

from the entry of the Confirmation Order (9/26) would have been October 26, not October 23. In any event, what is

clear is that when Ward was engaged by the Debtor on October 14, 2003, it was still a debtor in possession and
Ward's engagement was subject to Court approval in accordance with 11 U.S.C. ) 327, which was neither sought nor

obtained.

4
Moreover, it is not clear that the Plan, even after the Effective Date had passed, was ever substantially

consummated such that the Debtor became a reorganized debtor who was entitled to operate without bankruptcy

court supervision. Some courts have held that a post-confirmation debtor can retain counsel that does not qualify

under section 327. See, e.g., In re Benjamin's-Arnolds, Inc., No. 4-90-6127, 1997 WL 86463 (Bankr. D. Minn. Feb.

28, 1997) (section 327 does not apply to conflict occurring post-confirmation); In re Tri-L Corp., 65 B.R. 774
(Bankr. D. Utah 1986) However, those cases are inapplicable here, since they rely up the vesting of property of the

estate in the debtor pursuant to section 1141 to conclude that the debtor is then free to retain professionals who

would otherwise be disqualified. Benjamin 's-Arnolds, 1997 WL 86463 at *11; Tri-L, 65 B.R. at 777-78. Section

1141(b) provides that "except as otherwise provided in the plan or the order confirming the plan, the confirmation
of a plan vests all of the property of the estate in the debtor." 11 U.S.C. ) 141(b) (emphasis added). In this case, the

Plan provides otherwise; property is not revested in the Debtor until the Effective Date, which had not occurred prior

to Ward's employment. Cf. In re Sherwood Square Associates, 107 B.R. 872 (Bankr. M.D. 1989) (denying
confirmation because, in part, the plan did not provide for court approval of pre effective-date fees).
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Moreover, any professional person who is going to "represent or assist the trustee in carrying

out the trustee's duties under this title" must be retained with court approval. 11 U.S.C. g 327(a).

Trustee, as used in section 327 of the Bankruptcy Code, includes the debtor when no trustee has been

appointed. 11 U.S.C. g 1107. The duties of a trustee (or debtor when no trustee has been appointed)

expressly include the filing of a plan and, after confirmation of a plan, the filing of "necessary

reports" in connection with confirmation of the plan, consummation of the plan, and/or the

application for the entry of a final decree closing the case, in which the trustee or debtor is obligated

to represent that the plan has been fully implemented in accordance with its terms before the Court

will enter a final decree and close the bankruptcy case. 11 U.S.C. P 1106(a)(6) & (7).

Here, in the Motion to Substitute, Ward asked to be substituted in as "counsel for Debtor"

and represented that there were " further issues relating to the continued compliance with the

Debtor's Second Amended Plan of Reorganization, for which representation is necessary." See

docket ¹ 347, at p.2. As Ward appears to have recognized when he filed the Motion to Substitute,

the Debtor continued to have certain duties to perform before its bankruptcy case could be concluded

and closed. Because Ward was going to "represent [the Debtor] in carrying out [its] duties" under

Title 11, he was required to be retained in accordance with section 327. 11 U.S.C. P 327(a).

There is simply no question that the Court has jurisdiction to approve a debtor's choice of

counsel. That is an issue that both "arises in" a bankruptcy case and "arises under" the Bankruptcy

Code. Thus, in accordance with 28 U.S.C. P 1334 and 157(b), this Court has jurisdiction over and

can "hear and determine" this core proceeding, to which we now turn.'

s
In addition, in order to resolve the Motion to Disqualify and Disgorge, Ward agreed to file a motion to

employ himself under section 327 nunc pro tune for the period of time he was employed by the Debtor, and to seek

allowance of his fees under section 330. See docket ¹'s 518 & 522. While he tried to "finesse" that agreement when
he filed the required documents by titling them a "Notice of Post Confirmation Employment, and Alternatively
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To be employed under section 327 of the Bankruptcy Code, an attorney must not "hold or

represent an interest adverse to the estate" and such person must be "disinterested." 11 U.S.C. g 327.

As relevant here, the Bankruptcy Code defines "disinterested person" as a person who "does not

have an interest materially adverse to the interest of the estate or of any class of creditors or equity

security holders, by reason of any direct or indirect relationship to, connection with, or interest in,

the debtor.. . or for any other reason." 11 U.S.C. P 101(14)(E). The Code does not define the

phrase "interest adverse to the estate." However, most courts conclude that an attorney represents

an adverse interest when the attorney represents a client who "either (1) possesses or asserts any

economic interest that would tend to lessen the value of the bankruptcy estate or that would create

either an actual or potential dispute with the estate as a rival claimant, or (2) possesses a

predisposition of bias against the estate." In re CAC Demo, Inc., 273 B.R. 502, 505 (Bankr. E.D.

Tx. 2001). The Bankruptcy Code's requirements for counsel are high because counsel is a fiduciary

to the estate. In re Gregory, 214 B.R. 570 (S.D. Tx. 1997) (stating that an attorney for the debtor-in 

possession has a duty as the fiduciary of the estate); In re Phoenix Group Corp., 305 B.R. 447

(Bankr. N.D. Tx. 2003); In re Texasoil Enterprises, Inc., 296 B.R. 431 (Bankr. N.D. Tx. 2003).

During his representation of the Debtor, Ward represented interests that were adverse to the

estate for the reasons explained more fully below. When Ward was employed, he agreed to represent

Motion to Employ Nunc Pro Tune" and a "Notice of Post Confirmation Fees Paid, and Alternatively Final

Applicatin by Attorneys for Reorganized Debtor for Allowance of Compensation of Fees and Reimbursement of

Expenses," the Court will hold him to his agreement. He agreed to seek employment under section 327 and

compensation under section 330. Thus, not only are those the legally correct tests (for the reasons stated above),
they are the agreed upon tests, which Ward is bound to satisfy for either reason.
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both the Debtor and the Debtor's principal officer and equity holder, Dr. Campbell, individually.'

His Employment Agreement identifies both Network Cancer Care and Odette Campbell as his

"Client." See Trustee Exhibit 2. While courts will look to the particular facts of every case, the

simultaneous representation of both the debtor and its principal officer and equity holder will raise

serious questions about disinterestedness and the holding of material adverse interests to the estate

thereby preventing employment. See, e.g., In re Gi neo, Inc., 105 B.R. 620 (D. Colo. 1988); Berg rin

v. Eerie World Entertainment, LLC, No. 03CV4501, 2003 WL 22861948 (S.D.N.Y. Dec. 2, 2003).

The potential for conflicts between a debtor (who stands as a fiduciary to creditors who are legally

entitled to be paid before equity can retain or receive anything on account of their prepetition

interests) and the debtor's equity holders is just too high.

Here, the simultaneous representation of the Debtor and Dr. Campbell was, stated kindly,

ludicrous. Dr. Campbell's fraudulent conduct in this case caused confirmation of the Plan to be

revoked in accordance with section 1144 of the Bankruptcy Code. The services Ward claims to have

provided to the estate — saving the Piano Property from Colonial's foreclosure, removing certain lien

claims from the Piano Property, and assisting in the Preston refinancing to another of Ward's clients,

PCN — are at the heart of the f raudulent conduct which caused confirmation to be revoked.

To make matters worse, if that is possible, Ward served yet other clients in connection with

the fraudulent conduct that caused confirmation to be revoked. Specifically, Ward signed an opinion

letter addressed to Preston in connection with the loan to PCN (who bought Colonial's claim and

liens and then refinanced the debt) in which he states that "I have acted as special counsel to the

6
The Debtor is a limited partnership. The general partner of the Debtor, holding 1% of the partnership

interest, is OCRG Management, L.L.C. Dr Campbell is a limited partner of the Debtor, holding 94.5% of the

partnership interest. Dr. Campbell is also a member and the manager of OCRG Management, L.L.C.
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above referenced Borrower [PCN] and Guarantor... in connection with the execution and delivery

of the above referenced Loan and Guaranty, respectively, and the consummation of the transactions

contemplated thereby." See Trustee Exhibit 12 at p.1. According to his opinion letter, the

Guarantor(s) who Ward served as "special counsel" for were Dr. Campbell, Dr. Good, the Debtor,

and Piano Cancer Care Management, L.L.C. W i t h respect to his services related to the

"consummation of the transactions contemplated thereby," Ward assisted in the formation of the

bankruptcy-remote borrower, PCN, and the transfer of title to the Piano Property from the Debtor

to PCN. As noted previously, the general partners of PCN are Drs. Campbell and Good, and its

limited partner is CF Trusts — a family trust, the beneficiaries of which are Dr. Campbell's minor

children. The Debtor had no equity interest in PCN.

There are innumerable problems with Ward's multiple representations — in or out of

bankruptcy. But, to name just two of the most obvious ones, the Debtor (one of Ward's clients) was

paid nothing for agreeing to transfer title to the Piano Property to PCN (another of Ward's clients).

To add insult to injury, after giving its property away, the Debtor guaranteed PCN's debt to Preston.

At best, Ward's simultaneous representation of multiple entities caused him to represent an

interest adverse to the estate, thereby precluding his retention by the Debtor in accordance with

section 327(a). At worst, Ward was an active participant in the fraudulent conduct that occurred

following his engagement on October 14, 2003. The Court need not decide where along that

spectrum Ward's conduct lies, since even under the best case scenario, Ward cannot be retained

7
Incredibly, Ward testified that he did not realize he had represented PCN until this dispute over his

"disinterestedness" arose. How can that be?
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consistent with either the spirit of, or the literal requirements of, the Bankruptcy Code.' Ward's

motion to be employed is denied.

Turning next to Ward's final application for fees and expenses, it should also be denied.

Because Ward was not qualified to serve as counsel for the Debtor, he should not be paid from the

estate. Matter of Consolidated Bancshares, Inc., 785 F.2d 1249, 1256 n.7 (5" Cir. 1986); Diamond

Lumber, Inc. v. Unsecured Creditors' Committee of Diamond Lumber, Inc., 88 B.R. 773 (N.D. Tx.

1988) (stating that the bankruptcy court may deny compensation if at any time during the case the

debtor's attorney represents an interest adverse to the estate); In re Mercury, 280 B.R. 35 (Bankr.

S.D.N.Y. 2002); In re Mflex Corp., 172 B.R. 854 (Bankr. W.D. Tx. 1994); 11 U.S.C. g 328(c) (court

may deny allowance of compensation if at any time during the professional's employment, the

professional is not disinterested or represents an interest adverse to the estate).

Because the Court has concluded that he cannot be retained or paid by the estate, Ward must

disgorge the fees and expenses previously paid to him by the Debtor without Court approval. Ward

represents that the Debtor made 5 payments to him totaling $63,297.72. See docket ¹ 522, $ 9.

Accordingly, Ward must pay to the Trustee the sum of $63,297.72 within ten days of the entry of this

8
Ward defends his conduct and the value of his services to the Debtor by pointing to the imminent problems

with Fleet and Colonial, which he claims would have resulted in Colonial's foreclosure on the Piano Property and the

loss of equity in the Piano Property to the Debtor in any event. The Court has adequately addressed the problems

with this contention in the Contempt Memorandum Decision. See docket ¹ 580 at pp. 20-22. Moreover, Ward's

testimony during these hearings was simply not credible. He was evasive in answering questions, his memory was
convenient at best, and his testimony was often impeached by the documentary evidence.

9Because the Court concludes that Ward was disqualified and therefore should not be paid from the estate,

the Court does not need to address the Trustees' alternative argument that Ward's services provided no benefit to the

estate. However, the Court agrees with the Trustees that Ward's services provided no net benefit to the estate. Even

assuming the refinancing was necessary to avoid Colonial's foreclosure, and the transfer of the Piano Property to
PCN was therefore required as a condition of the refinancing, and that the liens claims against the Piano Property

which were discovered as part of that transfer process had to be addressed and removed (all of which services Ward

argues benefitted the estate), at the end of the refinancing transaction, the parties who benefitted from Ward's work

were Ward's other clients — PCN, its equity holder, CF Trusts — i.e., Dr. Campbell's children, Dr. Campbell, and Dr.
Good.
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Memorandum Decision and Order.'

SO ORDERED.

¹¹¹ End of Order ¹¹¹

ro
Ward argues that he is entitled to protection from disgorgement due to his good faith reliance on the

Confirmation Order. While section 1144 of the Bankruptcy Code provides certain protections to those parties who

acquire rights in good faith reliance upon a confirmation order when confirmation is later revoked, there is no

evidence in the record from which the Court could credibly find that Ward relied in good faith upon the
Confirmation Order in his dealings with the Debtor, thereby entitling him to any such protection.
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