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David W. Elmquist — SBT ¹06591300

WINSTEAD SECHREST 4 MI N ICK P.C.

5400 Renaissance Tower

1201 Elm Street
Dallas, Texas 75270-2199

(214) 745-5400 — Fax: (214) 745-5390

ATTORNEYS FOR DIANE G. REED, CHAPTER 11 TRUSTEE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

IN RE:

CASE NO. 02-39409 — B JH — 11
NETWORK CANCER CARE, L.P.

CHAPTER 11

Debtor.

TRUSTEE'S RESPONSE TO SUPPLEMENTAL
MOTION TO STAY PENDING APPEAL

Diane G. Reed, Chapter 11 Trustee (the "Trustee" ) of Network Cancer Care, LP (the

"Debtor" ), files this Response (the "Response" ) to the Supplemental Motion to Stay Pending

Appeal (the "Supplemental Motion" ) filed by Lloyd Ward (" Ward" ), and respectfully states as

follows:

FACTUAL BACKGROUND

1. The D ebtor filed its voluntary chapter 11 petition on October 26, 2002.

2. On S e ptember 17, 2004, the U.S. Bankruptcy Court for the Northern District of

Texas, Dallas Division (the "Court" ) issued its Memorandum Decision and Order (the "Order" )

on Ward's Notice of Post Confirmation Fees Paid, And Alternatively Final Application By

Attorneys for Reorganized Debtor For Allowance of Compensation of Fees and Reimbursement

of Expenses (the "Application" ). The Order denied Ward's Application, and required Ward

disgorge $63,297.72 in fees and expenses paid to Ward by the Debtor without Court approval.
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3. On Se ptember 24, 2004, Ward filed his Notice of Appeal of the Order and his

original Motion to Stay Pending Appeal (the "Motion" ).

4. On O c tober 4, 2004, Ward filed the Supplemental Motion

RESPONSE

5. The c r i teria for granting a stay pending appeal is well established in this Circuit.

As the party seeking a stay, Ward has the burden of proving (1) likelihood of success on the

merits; (2) irreparable injury if the stay is not granted; (3) absence of substantial harm to the

other parties from granting the stay; and (4) service to the public interest from granting the stay.

Hunt v. Bankers Trust Co., 799 F.2d 1060, 1067 (5' Cir. 1986).

6. In his Supplemental Motion, Ward has again failed to meet his burden. Ward

attempts three arguments to show his appeal of the Order has a "substantial likelihood" of

success on the merits: (1) the Court lacked jurisdiction to issue the Order; (2) an adversary

proceeding was required on the disgorgement of fees issue; and (3) there were "issues" regarding

the appropriateness of the Court's order revoking the Court's prior order confirming the Debtor' s

Second Amended Plan of Reorganization (the "Debtor's Plan" ). Not one of the arguments is

sufficient to show there is any likelihood Ward's appeal of the Order will be successful.

7. W ard ' s j u r isdictional challenge has no merit because the Court had three

independent sources of jurisdiction to issue the Order. First, as the Court clearly explained in the

Order, the Court had jurisdiction because Ward was retained as counsel for the Debtor on

October 14, 2003, some twenty-two days before the effective date of the Debtor's Plan.

Accordingly, Ward was required to be retained in compliance with 11 U.S.C. ) 327.

8. Sec o nd, Ward consented to the Court's exercise of jurisdiction by filing a motion

to employ himself under 11 U.S.C. $ 327 and a motion for allowance of compensation under

11 U.S.C. ) 330. In an incredible stretch of legal logic, Ward now argues that the Court lacked
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jurisdiction to order disgorgement of the compensation that was the subject of his previous

motions for employment and compensation. Ward cannot choose to submit to the Court's

jurisdiction only when it serves his interest.

9. Fina l ly , the Court had jurisdiction to review Ward's compensation pursuant to 11

U.S.C. ) 329. Under ) 329, the Court was expressly entitled to review the compensation paid

from the Debtor's estate to Ward and to order the return of such compensation to the extent it

was excessive. Id.; FED.R.BANKR.P. 2017. Thus, there is no likelihood that Ward will succeed

on his challenge of the Court's jurisdiction to issue the Order because the Court had jurisdiction

to review Ward's employment and compensation pursuant to )) 327 and 330, Ward waived his

right to challenge the Court's jurisdiction by filing motions for employment and compensation

with the Court, and the Court had independent authority to review Ward's compensation pursuant

to ) 329 and Bankruptcy Rule 2017.

10. W a r d 's second contention is that his appeal is likely to succeed because he was

deprived of procedural due process because certain of the relief sought by the Trustee and the

U.S. Trustee (i.e., disgorgement of the fees Ward received from the Debtor) could only be

obtained through an adversary proceeding. The proceedings in this Court on the Application

were initiated by a motion to disgorge fees filed by the U.S. Trustee. The relief sought by this

motion was to recover money received by Ward as counsel for the Debtor, which the U.S.

Trustee determined was excessive. Based on the express provisions of Bankruptcy Rules 7001

and 2017, no adversary proceeding was required. See FED.R.BANKR.P. 7001, 2017.

11. Ev e n assuming an adversary proceeding was required, the case law in this Circuit

clearly states that "[c]ompliance with the requisites of an adversary proceeding may be excused

by waiver of the parties." In re Village Mobile Homes, Inc., 947 F.2d 1282, 1283 (5' Cir. 1991);

In re A merican D evelopment In tern. Corp., 1 88 B . R. 9 2 5, 9 3 5 (Bankr. N.D.Tex. 1995)
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(" compliance with the requisites of an adversary proceeding may be waived"). Ward never

objected to the issue of fee d isgorgement being resolved as a contested matter under

FED.R.BANKR.P. 9014. Moreover, the record indicates that Ward was apprised of and had a

sufficient opportunity to address all the issues decided by the Court in the Order. See American

Development, 188 B.R. at 935. Ward's failure to raise the Rule 7001 issue, which he had a clear

opportunity to do, constitutes a waiver of his right to have the disgorgement issue resolved

through an adversary proceeding, assuming Ward had such a right. See Id.

12. W a r d also asserts that several "issues" exist regarding the appropriateness of this

Court's order revoking confirmation of the Debtor's Plan. T h i s assertion has no merit

whatsoever. F i rst, the issues that Ward is now attempting to raise regarding the Court's

revocation of confirmation order are moot because they were not raised at the hearing on the

Application. In addition, these issues were not included in Ward's Designation of Issues and

Record on Appeal of Memorandum Decision and Order of Lloyd Ward & Associates P.C. (the

"Designation" ). S ince Ward did not raise these issues before this Court and since the

Designation did not include these issues, the issues were not preserved for appeal. Ward,

therefore, has no likelihood of success on appeal since Ward's new issues cannot be considered

on appeal.

13. W a r d 's failure to prove a likelihood of success on the merits is sufficient grounds

for the Court to deny his Supplemental Motion. Nevertheless, the Trustee contends that Ward

has failed to prove any of the four elements required to obtain a discretionary stay pending

appeal.

14. To p rove irreparable harm, Ward alleges, as he did in the Motion, that he lacks the

ability to pay the amount ordered disgorged. Ward again fails to show how disgorging fees and

expenses to which he was never entitled would harm his business. Furthermore, any harm to
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Ward as a result of collection of those amounts ordered disgorged is not irreparable because

Ward would have an effective remedy independent of a stay — he would be entitled to recover the

full amount disgorged should his appeal prove meritorious. Cf: In re Texas Equipment Co., Inc.,

283 BR 222, 228 (Bankr.N.D.Tex 2002) (finding irreparable harm where the party requesting a

stay would be left without effective remedy unless the stay was granted).

15. W a r d a lso argues that his continued retention of $63,297.72 will not cause

substantial harm to the Trustee. Ward bases this argument on incorrect factual assertions. First,

he contends "the estate has been liquidated." This is not correct. The Debtor's business

operations are continuing and the Debtor's estate has not been fully liquidated. Second, the

$63,297.72 received by Ward was property of the estate at the time the funds were received by

Ward. Ward's unauthorized retention of property of the estate would likely delay the final

administration of the estate, which would cause substantial harm to the creditors of the Debtor

and the Debtor's estate.

16. Fin a l ly, Ward asserts that the community interests would be served by a stay of

the Order. The Trustee believes Ward has somehow confused the health of his law firm, a

private interest, with the public interest. The Trustee also believes that the public interest would

be better served by the Trustee's receipt of $63,297.72 to help fund the expenses of the Debtor' s

business operations than by Ward's retention of $63,297.72.

17. W a r d 's Supplemental Motion, l ike his Motion, has failed to prove a single

recognized ground on which the Court may grant a discretionary stay. Accordingly, a stay in this

case is both unnecessary and unwarranted.

WHEREFORE, the Trustee requests that the Court deny the Supplemental Motion and

grant the Trustee what further and necessary relief is appropriate.
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Respectfully submitted,

WINSTEAD SECHREST & MINICK P.C.
5400 Renaissance Tower

1201 Elm Street

Dallas, Texas 75270

Tel: (214) 745-5400
Fax: (214) 745-5390

By /s/ Da v id K E lm u ist

David W. Elmquist, SBT ¹06591300

ATTORNEYS FOR DIANE G. REED,

CHAPTER 11 TRUSTEE

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been mailed to

the persons listed below on October 18, 2004.

Mary Fran Durham

Office of the United States Trustee

1100 Commerce Street, Room 976
Dallas, TX 75242

Lloyd Ward

Lloyd Ward & Associates
5644 LBJ Freeway, Suite 201

Dallas, TX 75240

Diane G. Reed, Chapter 11 Trustee

501 N. College Street

Waxahachie, TX 76165

Is/ David K Elm uist

David W. Elmquist

Dallas 154047642'2
42623-1 10/18/2004
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