
CAUSE NO. DC-12-02789

LLOYD REGNER, ABC DEBT RELIEF IN THE DISTRICT COURT OF

LTD. CO., R8D MARKET
DEVELOPMENT, LI C, ABC
ADMINISTRATIVE SERVICES, LLC,

LRKD AUTO, LLC, CRLK, LLC, LONE
STAR MANAGEMENT AND
DEVELOPMENT, INC., REGDEV, LLC,
and THE DEBT ANSWER, LLC,

PLAINTIFFS,

V. DALLAS COUNTY, TEXAS

DAVID GLENWINKEL, INDIVIDUALLY,
AND AS TRUSTEE OF THE DAVID
GLENWINKEL FAMILY CHILDREN' S

TRUST, KEVIN MARIO DEVOTO,

NICOLE SMITH, RICK LONGO,
MELANIE BIXLER, KYLIE BRITT,
GLOBAL MARKETING

DEVELOPMENT, INC., COMPASS

ENDEAVORS, INC., NISCO

ENTERPRISES, LLC, CRAIG BELING,
INDIVIDUALLY AND AS TRUSTEE OF

GREENTREE CAPITAL
MANAGEMENT IRREVOCABLE

TRUST, EXECUTIVE MANAGEMENT
SOLUTIONS, INC., PORTFOLIO
GROUP MANAGEMENT, INC.,

PORTFOLIO GROUP ADVISORS, INC.,
AUBURN GRACE COMMUNITY

CHURCH, VILLAGE CARE
INTERNATIONAL, INC., KHRIS
DEVOTO, FIDELITY MUTUAL
ADVISORS, INC., INDIVIDUALLY AND
AS TRUSTEE OF SD CAPITAL
MANAGEMENT IRT, and KEVIN

DEVOTO, INC.,

DEFENDANTS. 193aD JUDICIAI DISTRICT
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MOTION TO CONSOLIDATE WITH CAUSE NO. DC-12-03426

COME NGW, Defendants NISCO Enterprises, LLC, and C r aig Be l ing,

Individually and as T rustee of Greentree Capital Management irrevocable Trust

(" Defendants" ), and file this their Motion to Consolidate the present case with another

case pending in the 193rd Judicial District Court of Dallas County, Texas, and would

respectfully show the Court as follows:

I.
INTRODUCTION

Two separate lawsuits have been filed involving the same fundamental

dispute and same set of facts. Both of them ended up in this Court.

2. To understand why they should be consolidated — and why they should be

consolidated under the after-filed suit's cause number — a statement of the underlying

facts and the facts leading up to the filing of these suits is necessary."

II.
BACKGROUND FACTS

3. Llo y d Regner and Kevin Devoto were in business together for over four

years. They created a number of entities based on different business models (the

"Entities" ). These are the same entities that are now currently Plaintiffs in this suit.

4. Arou nd the middle of 2011, David Glenwinkel became involved in various

business matters with the Entities and their co-owners. In January 2012, NISCO

Enterprises, LLC ("NISCG") purchased Mr. Devoto's 50% ownership interest in the

Entities with the consent of Mr. Regner and his counsel. These events feature

prominently in the two competing suits filed by Mr. Regner and NISCO.

A synopsis of the relevant facts is presented in Plaintiff's Original Petition, in MISCO Enterprises, LLC v.
Lloyd Regner, et al., DC-12-03426.
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In February 2012, not long after the sale to NISCQ, tension between Mr.

Regner and Mr. Devoto, which had been growing over the past six months, reached a

breaking point. Accusations of competing businesses and theft of employees began to

fly as Mr. Regner took unilateral control of the Entities and barred Mr. Devoto and

NlSCO from all access to the Entities.

6. As a r esult of Mr. Regner's actions, NISCO made a request to inspect the

Entities' books and records to determine, among other things, whether any distributions

had been made, distributions which NISCO was entitled to receive.

7. On Fe b ruary 28, 20"l2, NISCO, through its attorneys, made a formal

demand to Mr. Regner for access to the Entities' records and to provide an accounting.

A true and correct copy of this demand is attached to Plaintiffs' Original Petition in

INSCO Enterprises, LLC and Devoto v. Regner, et al., Cause No. DC-12-03426, as

Exhibit B.

8. In r e sponse to the demand, on March 8, 2012, Mr. Regner and several of

the Defendants, including, Mr. Devoto and Mr. Glenwinkel, who was acting as NISCO's

representative, held a meeting at the law offices of Mr. Regner's counsel, Gregory

Shamoun and Brian Norman of Shamoun 8 Norman, LLP. Counsel for the each of the

Defendants was also present at the March 8 meeting.

9. The p u rpose of the meeting was to determine if there could be an

amicable "divorce" between the two co-owners. No resolution was reached. But Mr.

Regner's counsel did agree to allow an independent auditor to have access to the

Entities' books and records to conduct an audit and business valuation.
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10. A d d i tionally, upon conclusion of the March 8 m eeting, the parties'

attorneys — at the request of Mr. Shamoun — agreed that neither side would file suit for

the next week pending the independent audit of the Entities.

11. B u t despite this agreement, on March 9, 2012, the very next day after the

meeting, Cause No. DC-12-02789 was filed and assigned to this Court, the 193rd. As

originally filed, this suit (currently styled Regner, et a/. v. G/enwinke/, et a/. (hereinafter

the "Regner Suit" )), was styled simply ABC O.R.L. Co. v. M.G.B and involved

allegations of conversion and trespass to chattel by a former employee; throughout, the

original parties are only identified by their initials. Citation was issued for "M.G.B." but

never served. The Original Petition was signed by Jana M. Lambro, who listed her

address but did not indicate any law firm. Ms. Lambro's address, however, is the same

as that of the law firm of Shamoun 8 Norman, LLP and she is an associate at Shamoun

8 Norman. In reality, this petition was filed as a mere placeholder for Plaintiff's Second

Amended Petition in the Regner Suit.'

12. O n March 15, 2012, while NISCO was engaging an accountant to review

the Entities books and records, Ms. Lambro filed Plaintiffs' First Amended Original

Petition in Cause No. DC-12-02789. The amendments added multiple additional

plaintiffs and defendants. But again, all of them were identified by their initials only.'

Citations for these new parties were never even issued and no attempt at service was

ever made. The amendments also added generic, bare-boned causes of action. Again,

' Whether such conduct violates Rule 13 or the Texas Disciplinary Rules of Professional Conduct should
be considered during the course of this suit.
' For example, the Plaintiffs were: ABC D.R.L. Co., L.R., R8D. M.D., LLC, ABC A.S., LLC, L.A., LLC. C.
LLC, L.S.M.D., Inc., R.D., LLC, and T.D.A., LLC.
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this petition was filed as a mere placeholder with no intention of ever being served on

the named defendants.

13. F i nally, on March 27, 2012, after several unsuccessful attempts to get its

independent accountant access to review the Entities records,' and after several

unsuccessful attempts to set a reasonable date for formal mediation,' NISCO and Mr.

Devoto filed the suit styled IVISCO Enterprises, LLC and Oevoto v. Regner, et al.,

Cause No. DC-12-03426 {the "NISCO Suit" ).

14. O n March 28, 2012, after NISCO's counsel informed Mr. Shamoun that it

had filed suit, Mr. Shamoun immediately filed his Second Amended Petition in the

Regner Suit. Only then did Mr. Shamoun put his own name and his firm's name on the

pleadings and make an official appearance.

15. W h a t had originally started as a three page petition with two parties 

identified only by their initials — asserting claims of conversion and trespass of chattel

became, over the course of three weeks, a thirty-six page suit with eleven causes of

action and thirty parties.

16. N o twithstanding the seeming complexity and grandiosity of the claims in

the Regner Suit, the dispute at the heart of that suit and the NISCO suit is relatively

simple and involves from the same set of common facts: two business partners and co 

owners of multiple business have had a falling out.

' Mr. Regner's counsel claimed NISCO's accountants could not enter the Entities' offices to review the

records because their own team was conducting a forensic accounting of the Entities. NISCO's
accountants were only seeking to review a limited amount of information for the period after which NISCO
and Mr. Devoto had been denied access. This information could have easily been provided without
interfering with Mr. Regner's own accountants.
' Mr. Shamoun claimed he could not agree to a mediation date before the end of May because he was
going on a bear hunt.
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III.
ARGUMENTS AND AUTHORITIES

A. Con s olidation Is Proper Because These Suits Share Common
Questions of Fact and No Prejudice Will Result

17. U n der Texas Rule o f C ivi l Procedure 174(a), the t r ial court may

consolidate actions that relate to substantially the same transaction, occurrence, subject

matter, or question. In re Gulf Coast I3us. Oev. Corp., 247 S.W.3d 787, 794 (Tex.

App.— Dallas 2008, no pet.). The actions should be so related that the evidence

presented will be material, relevant, and admissible in each case. Ict.; Owens-Corning

Fiberglas Corp. v. Martin, 942 S.W.2d 712, 716 (Tex. App.— Dallas 1997, no pet.).

18. C o nsolidation is only improper when it results in delay, jury confusion, or

prejudice to the complaining party. In re Gulf Coast, 247 S.W.3d at 794. Courts,

however, may not presume prejudice; it must be demonstrated by the party resisting

consolidation. Id.

19. H e re, both the Regner Suit and the NISCO Suit relate to the same set of

common facts, namely facts pertaining to the ownership and operation of the Entities.

This is evident from a review of the factual assertions in the live petitions in both suits.

See Plaintiffs' Second Amended Petition, Regner, et al. v. Glenwinkel, et al., Cause No.

DC-12-02789; Plaintiffs' Original Petition, NISCQ Enterprises, LLC v. Regner, et al.,

Cause No. DC-12-03426. Although some of the claims in the two suits may be different,

they all ultimately relate to the same set of facts surrounding the Entities and the

involvement of the various parties. Furthermore, because the facts are so closely

related, in a consolidated trial of these cases, the evidence presented will be material,

relevant, and admissible in each case. See In re Gulf Coast, 247 S.W.3d at 794.
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20. C o nsolidation wil! also avoid unnecessary costs and prevent delay.

Because of the substantial overlap of both factual and legal issues, consolidation will

prevent unnecessary duplication of the discovery process, which can often prove quite

costly. Consolidation will also prevent duplication of efforts in other pretrial and trial

matters. This will also prevent delay, as resolution of issues in one suit will likely be

relevant to other suit. For instance, without consolidation, the parties could have to wait

for the court to resolve certain issues in one suit that might impact the other suit and

affect their litigation strategy.

21. Th ere is no risk that consolidation will prejudice the parties. Consolidation

will not impact any particular party's ability to prove or defend its case. Additionally, if

the court refuses to consolidate, the separate trials of these cases could result in the

inconsistent adjudications of common factual and legal issues.

22. I f N ISCO had known about the existence of the Regner Suit before it filed

its suit, it could have answered the Regner Suit and filed a counterclaim. But because of

Mr. Shamoun's attempts to conceal the existence of the Regner Suit by filing it under an

associate's name, not indicating her association with his law firm, and using initials and

vague language to conceal the identity of the parties this did not occur.

B. Con solidation Should Be Done Under the NISCO Suit

23. T h e Court should consolidate these causes under the NISCO Suit, No.

DC-12-03426, not the Regner Suit. The Court has this power under Rule 174(a), which

permits the Court to "make such orders concerning proceedings therein as may tend to

avoid unnecessary costs or delay." Tex. R. Civ. P. 174(a).

24. E v en though the Regner Suit is technically the first-filed suit, it should not

be accorded this status because of Mr. Shamoun's attempts to hide the case. Parties
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should not be allowed to benefit from their subterfuge and manipulation of the court

system by filing ambiguous pleadings with unidentifiable parties and the most remote

causes of actIon.

25, M r . S hamoun's actions have already directly resulted in unnecessary

costs and delay. NISCO has expended time and resources on filing this Motion. If the

NISCO Suit is not consolidated into the Regner Suit, NISCO and other parties may face

additional costs and delays due to similar future actions by Mr. Shamoun. Under Rule

174(a), the Court has the power to consolidate this case under the NISCO Suit in order

to avoid these unnecessary costs and delays, and the Court should do so under these

circumstances.

IV.
CONCLUSION

26. Th i s Court should consolidate the Regner Suit, Cause No. DC-12-02789,

with the NISCO Suit, Cause No. DC-12-03426. Both suits share common facts and

legal issues. Evidence from one case will be material, relevant, and admissible in the

other, and vice versa. Consolidation will also prevent unnecessary cost and delay, and

no party will be prejudiced by consolidation.

27. T h e Court should consolidate the Regner Suit, Cause No. DC-12-02789,

into the NISCO Suit, Cause No. DC-12-03426. Although technically the Regner Suit

was filed first, it was done so with the intent and effect of concealing it from the

Defendants in that suit. The plaintiffs in the Regner suit should not benefit from these

actions. Therefore, this court should consolidate the Regner Suit, DC-12-02789 under

the NISCO Suit, DC-12-03426.
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PRAYER

WHEREFORE, PREMISES CONSIDERED, Defendants NISCO Enterprises,

LLC, and Craig Beling, Individually and as Trustee of Greentree Capital Management

Irrevocable Trust ask the Court, after a hearing, if necessary, to consolidate this case,

Cause No. DC-12-02789, with MISCQ Enterprises, LLC ancI Kevin M. Devoto v. Regner,

et al., Cause No. DC-12-03426, both of which are already in this Court, the 193rd Court

of Dallas County, Texas.

Defendants also ask the Court to consolidate Regner et al. v. GlenI7vinkei, et al.,

Cause No. DC-12-02789, into NISCQ Enterprises, LLC ancIKevi'n M, Devoto v, Regner,

et al., Cause No. DC-12-03426, for all purposes, considering the NISCO Suit to be the

first-filed case for all intents and purposes.
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Respectfully submitted,

DAVID N. KITNER
State Bar No. 11541500
TATE L. HEMINGSGN

State Bar No. 24064370
STRASBURGER 8 PRICE, LLP
901 Main Street, Suite 4400
l3allas, Texas 75202-3794

(214) 651-4300
(214) 651-4330 Fax

ATTORNEYS FOR DEFENDANTS
NISCO ENTERPRISES, LLC, AND CRAIG

BELING, INDIVIDUALLY AND AS TRUSTEE

GF GREENTREE CAPITAL MANAGEMENT

IRREVOCABLE TRUST

CERTIFICATE OF CONFERENCE

On the 27th day of April, 2012, the undersigned conferred with opposing counsel
with regard to the foregoing Motion and no agreement could be reached with regard to

same. It is therefore requested that said Motion be set down for hearing at the earliest
possible time.

Tate L. Hemingson

CERTIFICATE OF SERVICE

Theundersignedcounsel certifies that on the 30th day of April, 2012, a true and

correct copy of the foregoing was forwarded to all known counsel via First Class U.S.
Mail, certified mail, return receipt requested, facsimile, and/or hand delivery in
compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure.

Tate L. Hemingson

IVIOTION TO CONSOLIDATE WITH CAUSE NO. DC-12-03426 Page 10
39?4501 3/S P/25704/0101/043012

From Arti
cle at G

etO
utO

fDebt.o
rg


