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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

MIRANDA L. DAY,

for herself and all persons

similarly situated,

CASE NO.: 8:10-cv-2463-T-33TGW

Plaintiff,

PERSELS 4 ASSOCIATES, LLC, et al.,

Defendants,

AFFIDAVIT OF KATHERINE EARLE YANKS IN SUPPORT OF MOTION FOR

FINAL APPROVAL OF SKTTLKMKNT AGREEM ENT AND PETITION FOR

ATTORNEYS' FEES EXPENSES AND AWARD TO CLASS REPRESENTATIVE

STATE OF FLORIDA

COUNTY OF HILLSBOROUGH

BEFORE ME, the undersigned authority, personally appeared KATHERINE EARLE

YANES who after being duly sworn deposes and states the following:

I am a partner in the law firm of Kynes, Markman k Felman, P.A, in Hillsborough

County, Florida. I am a member in good standing of the Florida Bar, the Bar of the

United States Supreme Court, the Bars of the Second Circuit and Eleventh Circuit

Courts of Appeals and the Bars of the United States District Courts for the Middle

and the Southern Districts of Florida.
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Kynes, Markman & Felman, P.A., along with Lash &, Wilcox, PL, and the Donica

Law Firm, P.A., represent Miranda Day (" Plaintiff" ) in this case. I m ake this

Affidavit in support o f P laintiffs' Mot ion fo r F inal Approval o f Settlement

Agreement and Petition for A t torneys' Fees, Expenses, and Award to C lass

Representatives (" Final Approval Motion" ), pursuant to Federal Rule of C iv i l

Procedure 23(e) for (I) Court approval of the proposed settlement of this action (the

"Settlement" ) as fair and adequate; and (2) an award of a t torneys' fees and

reimbursement of litigation costs to Class Counsel (the "Fee Application" ).

My firm has participated in this case throughout its litigation, and I am personally

familiar with the proceedings in the case.

I. Intro duction

4. This A c t ion is a class action against Defendants Persels & Associates, LLC; Ruther &

Associates, LLC; Legal Advice Lines, LLC; Jimmy B. Persels; Neil Ruther; Robyn

R. Freedman; and CareOne Services, Inc. Plaintiff Miranda Day sued the Defendants

on behalf of herself and all other persons who contracted with the Law Firm

Defendants to receive debt settlement legal services. This litigation was prosecuted

by my firm along with our co-counsel, Thomas A. Lash, Esquire, of Lash & Wilcox,

PL, and Herbert R. Donica, Esquire, of the Donica Law Firm, PA.

The purpose of this Affidavit is to summarize the proceedings in this case and the

results obtained and to demonstrate that the Settlement is fair and adequate and

should be approved. In addition, this Affidavit is provided in further support of Class

Counsel's Fee Application and to demonstrate that i t i s f a ir , reasonable, and
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appropriate under the standards established by the courts and the circumstances of

this case, The following discussion is not all-inclusive. Rather, it is intended to give

the Court an idea of the scope of the litigation, to provide a context for the Settlement,

and to describe Class Counsel's efforts on behalf of the Plaintiff and the Class.

II . Cas e summary

Plaintiff, Miranda Day, filed this action against 3C, Inc. ("3CI"); Freedom Point n/k/a

CareOne Services, Inc. ("CareOne"); Ascend One Corp., and Bernardo Dancel

(collectively, the "CareOne Defendants" ), and Persels & Associates, LLC; Ruther &

Associates, LLC; J immy B . P ersels; Nei l Ruther; and Robyn R . F reedman

(collectively, the "Law Firm Defendants" ) on November 4, 2010. Doc. 1. Plaintiff

alleged causes of action for: (1) violation of the Florida Deceptive and Unfair Trade

Practices Act ("FDUTPA"), Fla. Stat. $ 501.201 et seq. (against all defendants); (2)

violation of the Credit Repair Organization Act (CROA), 15 U.S.C. $ 1679b (against

the law firms and the corporate defendants); (3) unjust enrichment (against all

defendants); (4) legal malpractice (against 3CI and the Law Firm Defendants); (5)

breach of f iduciary duty (against 3CI and the Law Firm Defendants); and (6)

negligence (against all defendants). Plaintiff brought this suit on her own behalf and

on behalf of a class of similarly situated persons. The case was designated a Track

Three case. Doc, 68.

7. The Ca reOne Defendants moved to compel arbitration based on an arbitration

provision in their contract with Ms. Day, the "Client Agreement." Doc. 25 at 14-18,

Both the CareOne Defendants and the Law Firm Defendants also moved to dismiss.
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Doc. 25, Doc. 39. The motions to dismiss asserted that the Court lacks personal

jurisdiction over the individual defendants and that the Complaint fails to state a

cause of action as to each of the claims asserted. Doc. 25 at 4-13, 18-34; Doc. 39 at

5-30. Plaintiff responded in opposition to the motions. Doc. 50, 61.

A hearing was held on the motion to compel arbitration and motions to dismiss on

April 6, 2011. Following discussion with the Court, counsel for Plaintiff indicated

that an Amended Complaint would be filed. Doc. 66. The motions to dismiss were

therefore denied as moot. Doc. 67. The Court took the motion to compel arbitration

under advisement. Doc. 67,

9. Whil e the motion to compel arbitration was pending, the United States Supreme

Court decided AT&T Mobil ity LLC v. Co ncepcion, 131 S. C t. 1 740 (2011).

Following additional briefing by the parties on the effect of the Concepcion opinion,

Doc. 77, SO, the Court granted the motion to compel arbitration based on the

arbitration provision in the Client Agreement. Doc. S2. Th e Court stayed the

proceedings as to Defendants Ascend One, 3CI, and Dancel. Doc. 82 at 21, Along

with the Client Agreement, Ms. Day had also subsequently entered into a separate

"Retainer Agreement" with Ruther 4 A ssociates "and its administrative staff at

CareOne Services, Inc." that did not include an arbitration provision. Doc. 1 Ex. 1.

For that reason, the Court held that it was not clear that CareOne was entitled to

arbitration of Plaintiff's claims under the Retainer Agreement. Doc. 82 at 21. The

Court therefore held that that "absent some additional showing," the stay as to

CareOne would not extend to claims under the Retainer Agreement. Doc. 82 at 21.
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10, Def endant CareOne filed a motion to alter or amend or seek relief from the Court's

arbitration order, requesting that the Court amend the Order granting the motion to

compel arbitration to include all claims against CareOne. Doc. 95, 96. Counsel for

Defendant CareOne indicated that CareOne intended to take an interlocutory appeal

of the Order should the motion to alter or amend be denied.

11. Pla int iff f i led an Amended Complaint. Doc. 98. The Amended Complaint retained

as defendants CareOne and all of the Law Firm Defendants and added Legal Advice

Line, LLC, as an additional Law Firm Defendant. Doc. 98. I n t he Amended

Complaint, Plaintiff a l leged causes of action for : (1) v i o lation of CROA,

1679b(a)(3) (against all defendants); (2) violation of CROA, $ 1679b(a)(4) (against

all defendants); (3) violation of CROA, $ 1679b(b) (against CareOne and the law

firms); (4) violation of CROA, $ 1679b(c)(a) (against CareOne and the law firms); (5)

violation of CROA, $ 1679b(c)(b) (against CareOne and the law firms); (6) violation

of CROA, $ 1679d(a)(1) (against CareOne and the law firms); (7) violation of

CROA, $ 1679d(b) (against CareOne and the law firms); (8) legal malpractice

(against the Law Firm Defendants); (9) breach of fiduciary duty (against CareOne and

the Law Firm Defendants); (10) aiding and abetting breach of fiduciary duty (against

CareOne); (11) negligent supervision of administrative and paralegal personnel

(against the Law Firm Defendants); (12) negligent supervision of f ield attorneys

(against the law firms, Persels, and Ruther); (13) negligence in the performance of

promised services (against the Law Firm Defendants). Doc. 98.
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12. Def endants had not yet responded to the Amended Complaint at the time the case was

settled. The Defendant's Counsel represented that if the case did not settle, the

Defendants intended to again move to dismiss.

13, On S eptember 20, 2011, Plaintiff f i led a Motion for Preliminary Approval of the

Settlement Agreement. Doc. 110. The Court granted preliminary approval in an

Order entered September 29, 2011, Doc. 112. In the preliminary approval order, the

Court conditionally certified the class for settlement purposes, approved the Notice

Plan set forth in the Settlement Agreement, appointed Plaintiff s Counsel as Class

Counsel, and set a Fairness Hearing for February 2, 2012, Doc. 112.

III . Fac ts regarding the settlement negotiations

14. Th e settlement negotiations in this case were arm's length and not collusive.

15. Se t t lement discussions, including an in-person meeting among counsel for Plaintiff

and the Defendants, began in February 2011.

16. Se t t lement discussions were resumed following the Court's May 9, 2011, Order

granting the motion to compel arbitration. Counsel held a second in-person meeting

on June 2, 2011, to discuss the possibility of settlement. Settlement discussions

continued by telephone, e-mail, and letter over the next several weeks, as the parties

exchanged a series of proposals and counter-proposals. The parties ultimately

reached an agreement in principle under which each side significantly compromised

relative to its initial position.

17. In t h e course of the settlement discussions, the parties also engaged in informal

discovery regarding both merits and class certification issues, In the course of this
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informal discovery process, the Law F i rm D e fendants additionally provided

information regarding their financial condition. The information provided both made

it clear that the Law Firm Defendants lacked the resources to fund a substantial

settlement and made Class Counsel concerned that the Class would be unable to

collect a substantial judgment from the Law Firm Defendants should one be awarded,

18. The g r anting of the CareOne Defendants' motion to compel arbitration and

CareOne's anticipated efforts to be removed entirely from the case also affected

counsel's evaluation of the potential value of the case to the Class.

19. On e of the most significant issues that came up in the settlement negotiations in this

case was the cost of administering any class settlement that provided for an individual

recovery to class members. Due to the large size of the class and the relatively

modest amount available to fund a settlement, the parties recognized that any

settlement scenario that provided for an individual recovery to each class member

would be prohibitively expensive. At the time of settlement, Persels 4 Associates

estimated that the class included approximately 125,000 members, and Plaintiffs

Counsel were aware that the class would continue to grow as the l i t igation

progressed, Based on our experience in prior class action settlements, Class Counsel

estimated that the cost of administering a class settlement that provided for an

individual monetary recovery to each class member — including processing and

mailing checks to each class member — would exceed the amount available to fund

such a settlement. That is, the administrative costs of distributing the funds available

to the members of the Class would leave no funds remaining to be distributed.
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20. The Law Firm Defendants were adamant that their conduct did not violate the law,

and indeed, that CROA does not even apply to them. Class Counsel believed it was

important to compel the Law Firm Defendants to change the practices that had led to

Plaintiff s fil ing of this suit, and that this should be done immediately rather than

following what could be years of litigation.

21. A cc o rdingly, and taking into account the impracticality of providing an individual

monetary recovery to each member of the class, Class Counsel came to the

conclusion that the interests of the Class would be best served by a settlement that

would require the Defendants to (a) remedy the practices that Plaintiff alleged

violated the law; and (b) provide a cy pres award on behalf of the Class, Af ter

extensive discussions back and forth regarding the injunctive relief that would be

required, the Defendants ultimately agreed to injunctive relief that was acceptable to

Class Counsel and agreed to make a $100,000 cy pres distribution on behalf of the

Class.

22. Def endants agreed as well to pay attorney's fees and costs in the total amount of

$300,000, as approved by the Court. Defendants also agreed to pay an award to the

class representative of $5,000.

23. The parties reached an agreement in principle regarding the settlement of this case in

late June 2011. Drafting the final Settlement Agreement took several months, as the

parties exchanged multiple drafts and hammered out the details of the Settlement

Agreement and drafted the proposed Class Notice. The parties were then able to

reach a final Settlement Agreement that all parties ultimately signed, which was filed
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with this Court on September 20, 2011. The parties later modified the release and cy

pres provisions of the Settlement Agreement to address issues raised in objections to

the Settlement.

IV. Fac ts regarding the fairness and adequacy of the Settlement

A, The benefits of the Settlement to the Class

24. Pla i n t iff and Class Counsel submit that the Settlement is fair and adequate. First and

foremost, it provides significant non-monetary relief: the Settlement has brought

Defendants into compliance with the requirements of the law, as Plaintiff views them.

The Law Firm Defendants have agreed to refrain f rom collecting fees from

consumers for debt settlement legal services until after a settlement has been

negotiated with the consumer's creditor; to modify their retainer agreement to make

disclosures regarding the total amount of legal fees that wil l be paid under the

agreement, the application of payments to legal fees, the anticipated length of the debt

settlement plan, and the nature and costs of additional services; and to establish

processes through which clients who need assistance from an attorney can speak to an

attorney within a reasonable period of time. Ex. 1 $ 19(a). Thus, every consumer

who retains the Law Firm Defendants to provide debt settlement legal services from

now on will receive the services agreed upon before paying for them and will have a

clear understanding of the anticipated cost and time frame of the representation and

what services will be included in it. Al l of the clients of the Law Firm Defendants,

existing and future, will have prompt access to an attorney, and will therefore be able

to avoid the type of situation that harmed Ms. Day.
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25. The Settlement also provides for a significant cy pres contribution of $100,000 on

behalf of the Class, to be split equally between the Institute for Financial Literacy

("IFL") and the Credit Abuse Resistance Education Program (" CARE" ). IFL is a

nonprofit organization whose mission is to promote effective financial education and

counseling. I n formation on IFL i s available on the organization's website at

htt://www.financiallit.or . T he organization provides financial counseling services

in all states, and will waive the fee for this counseling for clients with a total

household income below 150% of the federal poverty level. It also provides financial

education and educational resources to both children and adults, The CARE Program

is an award-winning national organization through which experienced members of the

Bankruptcy Community are made available without cost to teach the importance of

financial education. Information on CARE is available at the organization's website

at htt: / /care ro ram.s uares ace.com/ ro ram-overview/. The Bankruptcy Bar of

the Middle District of Florida is active in the CARE Program.

B. The r isks of litigation and the range of possible recovery

26. Wh i l e Class Counsel are confident about the merits of this case, they also recognize

that no matter how confident a litigant might be, there is no assurance of ultimate

success. Class Counsel believe that the strongest classwide claims in this litigation

are the CROA claims. The Law Firm Defendants argued in support of their first

motion to dismiss that the law firms are not credit repair organizations within the

meaning of CROA, and therefore cannot be liable under that statute. Doc. 39 at 20 

22. The Defendants had also previously moved to dismiss each of the other claims

10
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a sserted in the Amended Complaint. Doc. 25 at 18-34; Doc. 39 at 5-30. T he

Defendants stated their intention to continue to assert these defenses and arguments

through a second motion to dismiss, a summary judgment motion, at trial, and on

appeal.

27. Fur ther, CareOne had moved to alter or amend the portion of the Order on the motion

to compel arbitration that allowed Plaintiff to continue litigating her claims against

CareOne under the Retainer Agreement. According to CareOne's counsel, CareOne

planned to appeal if unsuccessful on that issue. The narrowing and potential

elimination of CareOne's role in the case as a result of the Order compelling

arbitration was a factor the parties took into account in evaluating the potential value

of the case, in terms of both the size of the potential judgment and the likelihood of

recovering that judgment on behalf of the Class, C lass Counsel also took into

account the potential delay that an interlocutory appeal could cause in the litigation.

28. Pla i n t if f would also have faced opposition from the Defendants to her motion for

class certification. While Class Counsel are of the opinion that all of the claims

Plaintiff asserted are certifiable, they recognize that certification of the non-statutory

claims for legal malpractice, breach of fiduciary duty, and negligence would have

been a closer call than certification of the statutory claims under CROA. C lass

Counsel also expected that the Defendants would seek to take an interlocutory appeal

pursuant to Federal Rule of Civi l Procedure 23(f) from any order granting class

certification.

11
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29. Cla ss Counsel believed and continue to believe that the Class's positions on each of

these issues are sound. Nonetheless, they recognized in evaluating the risks presented

by this litigation that the Defendants had colorable arguments as to certain issues.

Further, assuming Plaintiff prevailed on each of these issues at the motion to dismiss,

summary judgment, and class certification stages, Plaintiff would then have had to

prevail at trial and on what could potentially be multiple appeals to obtain a monetary

judgment on behalf of the Class.

30. A dd i t ionally, Class Counsel considered not only the possibility that the Class might

not prevail in the litigation, but also the risk the Class could win at trial but be unable

to collect the judgment. Because Class Counsel's concerns in this regard centered on

the Law Firm Defendants, the granting of the CareOne Defendants' motion to compel

arbitration increased Class Counsel's level of concern regarding this possible

outcome.

C. The expected complexity, expense, and duration of the litigation

31. Cla ss Counsel expected this case to i nvolve lengthy, expensive, hard-fought

litigation. A t the t ime the case settled, the parties were preparing to begin what

would have been a protracted and expensive phase of the case, Plaintiff was prepared

following the resolution of the expected motion dismiss to propound extensive

discovery requests and to move for class certification. Class Counsel expected that

the Defendants would also serve extensive discovery requests of their own, Not only

would the paper discovery in this case have been voluminous, but depositions would

have been required literally around the country. Additionally, given the issues in the

12
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case, Class Counsel expected to retain attorneys as expert witnesses on behalf of the

Plaintiff and expected that Defendants would do the same.

32. Cl a ss Counsel did not believe protracted, expensive litigation, at the end of which the

likelihood of collecting on any possible judgment was in doubt, would benefit the

Class.

D. The s tage of the proceedings

33. Cla ss Counsel performed an extensive factual investigation regarding the Defendants

and their activities prior to f i l ing this action, and continued to do so during the

pendency of the litigation, as is reflected in the additional factual allegations Plaintiff

was able to include in the Amended Complaint. Class Counsel also conducted a

considerable amount of legal research both before fi l ing the Complaint and in

connection with the briefing on the motion to dismiss, which in turn identified the

significant legal issues that would be involved in the litigation.

34. A dd i t ionally, as d iscussed above, informal discovery took p lace through the

settlement negotiations. In short, Class Counsel had sufficient information to be well 

informed to negotiate with Defendant's Counsel to reach the Settlement.

E. T he experience of Class Counsel

35. The experience of Class Counsel also contributed to the negotiation of the Settlement.

Plaintiff was represented by competent counsel who are experienced in the areas of

class action and consumer litigation. The experience and academic qualifications of

the members of my firm are accurately reflected on the Kynes, Markman &, Felman

firm resume that is attached to this Affidavit as Exhibit B. T he experience and

13
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qualifications of the professionals at Lash k Wilcox, PL; and the Donica Law Firm,

P,A,, is described in the Affidavits of those firms. They reflect that Class Counsel are

qualified to litigate this matter and to knowledgeably evaluate the proposed resolution

of this matter against the risks that would exist in continuing the litigation.

V. Fac t s relating to the success of the Notice Plan

36. B ec ause the primary method by which the Law Firm Defendants communicate with

their clients is by email, the parties agreed to a Notice Plan, described in Paragraph 18

of the Settlement Agreement, under which most class members would receive the

Notice by email, with Notice to be provided by First Class United States Mail to those

class members for whom the Law Firm Defendants did not have an email address or

whose emailed notice was returned or "bounced back."

37. The Defendants' compliance with the Notice Plan is verified by the Declaration of

Settlement Administrator Regarding Mailing of Notice and Exclusions, attached as

Exhibit 5 to the Final Approval Motion.

38. Fr o m the standpoint of Class Counsel, the Notice Plan was an extraordinary success.

Class Counsel experienced a significantly higher degree of response to the Notice

than they have ever seen in cases in which notice was sent out solely by United States

Mail,

39. The Not ice went out on the evening of October 31, 2011. Beginning the following

day, and for about the next five weeks, my firm received an average of over one

hundred calls per day from class members who had received the Notice. The volume

of calls then diminished to between one hundred and two hundred calls per week for

14
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approximately the next month. As of the date of this Affidavit, my firm continues to

receive as many as ten calls per day from class members, My firm also received

numerous emails and letters regarding the Notice.

40. A te a m of people that includes me, three legal assistants at my firm, a temporary

employee my firm hired specifically to assist with the calls, and three paralegals at

the firm of Lash 8c Wilcox responded to the class members' calls and inquiries.

41. The m ajority of the class members who called have had questions about matters

covered by the Class Notice, such as: why they received the Notice, whether they

were Class members, whether they were being sued, what the case is about, whether

they would receive a monetary recovery as a result of the Settlement, what the benefit

was to the Class of the Settlement, whether they were required to appear in court for

the Fairness Hearing, or how they could exclude themselves from the Class. There

were also a substantial number of calls from class members who wished to share

information about their experiences — some negative, some positive — with the

Defendants. Others appeared to wish to express their dissatisfaction with the

Settlement in particular and/or the legal system and class actions in general. Some

class members also called seeking assistance or referrals regarding matters unrelated

to this case. More recently, many of the callers have been calling to ask about the

status of the case.

42. In s h ort, Class Counsel are confident that the Class has reviewed the Notice to a

degree that is not typical for class action notices.

15
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VI. Fac ts relating to the application for attorney's fees

43. Cl a ss Counsel are requesting an award of attorneys' fees and costs totaling $300,000,

to be paid by Defendants to Class Counsel in accordance with the Settlement

Agreement. The parties separately negotiated the amount of the attorney's fees and

costs to be paid pursuant to the settlement based on Class Counsel's lodestar, that is,

the amount of time Class Counsel spent on the case at their usual hourly rates, taking

into account the t ime counsel expected to spend on the l igation through its

conclusion.

44. The attorney time and costs incurred by Class Counsel are set forth in the Affidavits

of Katherine Earle Yanes on behalf of Kynes, Markman 8c Felman, P.A, Thomas A,

Lash on behalf of Lash & Wilcox, PL, and Herbert R. Donica, Esquire, of the Donica

Law Firm, PA. They establish that Class Counsel incurred a total of $248,757.50 in

attorney time at their regular hourly rates. Additionally, Class Counsel incurred

$3260.10 in out-of pocket costs in the litigation of this action.

45. Cla ss Counsel undertook this litigation on a contingency basis, with no hope of

recovering costs or fees if the litigation proved unsuccessful.

46. Cla ss Counsel began work on this case over twelve months before the case was filed

and undertook extensive factual and legal research before filing the Complaint. Class

Counsel continued to diligently work on the case throughout the proceedings.

47. To a void unnecessary duplication of efforts, each of the firms and attorneys involved

in the case had clearly defined areas of primary responsibility, while still continuing

to contribute their assistance, advice, and expertise in al l aspects of the case.

16
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Moreover, Class Counsel's experience in consumer class actions and consumer

protection litigation allowed them to work more efficiently than less experienced

counsel could have.

48. Wit h respect to the nature, extent, and quantity of the services rendered by Counsel,

the work product provided to the Court should no doubt allow the Court to form its

own views.

VII . Fa cts relating to the application for class representative award

49. Pla i n t i ff, Miranda Day, agreed to serve as Class Representative in this case, In that

role, Plaintiff obtained qualified counsel to prosecute her rights and those of the

Class. Throughout the litigation of this case, Plaintiff was kept informed of the status

of the l i t igation. She provided documentation supporting her claims to Class

Counsel, and was willing and prepared to respond to discovery. With the advice of

Class Counsel, she made the decision on behalf of the class to accept the Settlement.

50. It i s the opinion of Class Counsel that in light of Plaintiff s service to the Class, the

proposed $5,000 payment is fair and reasonable to compensate Plaintiff for her

services as class representative.

FURTHER AFFIANT SAYETH NOT.

Katherine Earle Yanes

Swum to and subscribed before me this~ ay o f January 2012, by KATHERINE

KARLK YANKS. Said person did take an oath and is personally known to me.

4
PATRICIA LAWHEAD Patricia Lawhead, Notary Public

P ~ > Cmrwilssion¹OO956128
: Exp' hhch 3,2014 My Commission Expires: 3- 3 -ciLol

Bonded ilmt TittyFtda tomtnea 800885 2010
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