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In 2009, the legislature passed Public Act 09-208 to address significant and increasing
concerns regarding consumer fraud and abuse in the debt negotiation business. The Act was
adopted to impose licensure and other regulatory requirements on the growing number of forprofit debt negotiators that became active during the "Great Recession," which began in 2007. In
2011, the legislature amended the Act to provide a limited regulatory exemption for "any
attorney admitted to the practice of law in this state who engages or offers to engage in debt
negotiation as an ancillary matter to such attorney's representation of a client. ..." General
Statutes $ 36a-671c (I).
This administrative appeal requires this court to answer two principal questions regarding
the statutory exemption for attorneys. First, is the attorney exemption applicable only to natural
persons, or should it also be construed to include law firms that employ lawyers who engage in
debt negotiation? Second, if the exemption does not include law firms, is the statute
unconstitutional as a violation of the separation of powers doctrine? For the reasons set forth
below, the court concludes that a law firm does not fall within the statutory exempti6il for '-.
r '.

attorneys and that the statute, so construed, does not violate the separation of powers.doctrine.
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FACTS & PROCEDURAL HISTORY
This is an administrative appeal of a declaratory ruling by the Commissioner of the
Department of Banking ("commissioner" or "department") brought by the by the plaintiff,
Persels k Associates, LLC ("Persels"). In his decision, the Banking Commissioner, Howard
Pitkin, interpreted the attorney exemption to the debt negotiation regulatory requirements set
forth in Connecticut's Debt Adjusters and Debt Negotiation Act (the "Act"); General Statutes )
36a-671c; and held that it did not apply to the plaintiff, a law firm. The plaintiff now appeals the
commissioner's interpretation and application of the statute.
The record discloses the following relevant facts and procedural history. On March 21,
2012, the plaintiff filed a petition for a declaratory ruling with the department, pursuant to
General Statutes $ 4-176. R., Ex. 1. The plaintiff specifically sought a declaratory ruling that a
law firm that offers debt negotiation services to a client is exempt from regulation by the
department if the debt negotiation services are provided "in aid of the firm's representation of the
client, as evidenced by a retainer agreement, the offering of legal advice, and the delivery of
other services constituting the practice of law." R., Ex. 1, p. 17. In the alternative, the plaintiff
requested a decision "clarifying the Commissioner's interpretation of [) 36a-671] with specific
guidance as to when a Connecticut attorney or law firm must have a license from the Department
of Banking to offer legal services in the field of debt negotiations." R., Ex. 1, p. 17.
In its petition, the plaintiff represented that it was "a Maryland-based, national-consumer
advocate law firm that offers legal services to its clients in connection with compromises of
unsecured debt, defense of creditor collection law suits, protection from creditor harassment, and
bankruptcy." R., Ex. 1, p. 2. The plaintiff contracts with Connecticut attorneys who, as
independent contractors, provide services in combination with paraprofessional staff located

outside Connecticut. P122, $ 4. None of the plaintiff s partners or employed associates are based
in Connecticut. None of the law firm's employees that work in Connecticut are attorneys. The
sole attorney employed by the plaintiff who has been admitted to the Connecticut bar is based in
Maryland and supervises the Connecticut independent contract attorneys. The plaintiff
acknowledged that "Persels and its Connecticut [independent contractor] attorneys do not have a
separate license from the Department of Banking to provide debt negotiation services." R., Ex. 1,
p. 2. The plaintiff maintained that it agreed to provide legal services beyond debt negotiation in
its retainer agreements. The plaintiff thus argued: "while it is true that Persels specializes in debtrelief matters and most of its clients receive debt-relief services, Persels does so in the context of
providing legal advice and legal work that goes beyond mere debt negotiation and settlement."
R., Ex. 1, p. 3. The plaintiff also stated that all of its Connecticut clients are acquired through
third party referrals, primarily though Care One Services, Inc. (" Care One" ), a Maryland-based
debt adjuster licensed in Connecticut. R., Ex. 1, p. 3-4.
Pursuant to General Statutes $ 4-176 (e) (2), the department issued a notice of a
declaratory ruling proceeding, which provided a deadline for written comments to be submitted,
pursuant to Regs., Conn. State Agencies $ 36a-1-87 (c). R., Ex. 2. Numerous comments were
submitted by the public. See, e.g., R., Exs. 6 to 18.
The commissioner issued his ruling on September 11, 2012. The ruling concluded that $
36a-671c (1) provides an exemption from debt negotiation regulation "only for a natural person
who: (a) is an attorney admitted to the practice of law in Connecticut; and (b) is not retained to
perform and doesnot perform, debt negotiation services... as the primary purpose of the
representation, which shall be determined on a case-by-case basis in light of all the facts and
circumstances." R., Ex. 20, p. 12. The commissioner additionally held that the attorney

exemption to the state's debt negotiation regulations did not apply to the plaintiff, a law firm
organized as an LLC, because only natural persons may be an "attorney admitted to the practice
of law in this state." R., Ex. 20, p. 9.
The commissioner further determined that the department "will take a no-action position
for a law firm that is a partnership, limited liability company or professional corporation
engaging or offering to engage in debt negotiation services. .. to be performed and performed
exclusively by an attorney admitted to the practice of law in Connecticut who is: (a) a partner or
shareholder of the law firm, as the case may be; and (b) the only contact with the debtor and the
debtor's mortgagee(s) or creditor(s) as the case may be; and provided that the firm is not retained
to perform,and does not perform, debt negotiation services as the primary purpose of the
representation, which shall be determined on a case-by-case basis in light of all the facts and
circumstances." The commissioner ruled that the no-action position did not apply to the plaintiff,
which used unlicensed paraprofessionals to contact debtors. R. 20, p.10. Consequently, the
commissioner concluded that the plaintiff was not exempt f'rom regulation and required a license
from the department to provide debt negotiation services in Connecticut. R., Ex. 20, p. 12.
Pursuant to General Statutes ) 4-183, the plaintiff timely filed this administrative appeal
of the commissioner's ruling on October 3, 2012. Both the plaintiff and the department have
filed briefs. The court heard arguments on November 19, 2013. The plaintiff and the department
respectively filed supplemental briefs on December 2, 2013 and December 16, 2013.

STATUTORY BACKGROUND
The legislature has delegated the regulation of the debt negotiation industry to the
commissioner. See General Statutes $ 36a-671 et seq. Debt negotiation is defined as follows:

"for or with the expectation of a fee, commission or other valuable consideration, assisting a
debtor in negotiating or attempting to negotiate on behalf of a debtor the terms of a debtor' s
obligations with one or more mortgagees or creditors of the debtor, including the negotiation of
short sales of residential property or foreclosure rescue services." General Statutes $ 36a-671.
i

Offering or engaging in debt negotiation in Connecticut requires a license. General
Statutes $ 36a-671 (b). The commissioner may only approve a license if he finds that the
applicant's "financial responsibility, character, reputation, integrity and general fitness... are
such as to warrant belief that the business will be operated soundly and efficiently, in the public
interest and consistent with" the debt negotiation statutes. General Statutes ) 36a-671 (d).
Applicants and licensees are required to post a surety bond "conditioned upon the debt
negotiation licensee... faithfully performing any and all written agreements or commitments
with or for the benefit of debtors... truly and faithfully accounting for all funds received from a
debtor... and conducting such business consistent with the provisions of' the debt negotiation
statutes. General Statutes g 36a-671d (b).
Additionally, debt negotiation services contracts must include "a complete, detailed list
of services to be performed, the costs of such services and the results to be achieved." General
Statutes $ 36a-671b (a). Each debt negotiation services contract must contain conspicuous

' "A person is engaging in debt negotiation in this state if such person: (1) Has a place of
business located within this state; (2) has a place of business located outside of this state and the
debtor is a resident of this state who negotiates or agrees to the terms of the services in person,
by mail, by telephone or via the Internet; or (3) has its place of business located outside of this
state and the services concern a debt that is secured by property located within this state."
(Footnote added.) General Statutes $ 36a-671 (a) (1). "Person" is defined as "an individual,
company.. . or any other legal entity. . . . " General Statutes ) 36a-2 (48).
Specifically, debt negotiation service "shall contain (1) a statement certifying that the person
offering debt negotiation services has reviewed the consumer's debt, and (2) an individualized
evaluation of the likelihood that the proposed debt negotiation services would reduce the
consumer's debt or debt service.. . . " General Statutes $ 36a-671b (a).

language allowing consumers to rescind the contract within three business days after signing.
General Statutes $ 36a-671b (a). Those that offer debt negotiation services must also abide by the
fee schedule established by the department, including collecting fees only after debt negotiation
services have been fully performed. General Statutes $ 36a-671b (b).
The commissioner has extensive power to enforce the state's debt negotiation provisions.
Upon a debtor's complaint, the commissioner has the authority to conduct an investigation into a
debt negotiation transaction and order a reduction of excess charges. $ 36a-671a (c), The
commissioner may take action if he finds "that any person has violated, is violating or is about to
violate the provisions of" the debt negotiation statutes and or if it appears that a licensee has
"committed any fraud, misappropriated funds or failed to perform any agreement with a debtor ..
.." $ 36a-671a (b). The commissioner may issue cease and desist orders; General Statutes $ 3652 (a); bring actions before the Superior Court to enjoin violators, and impose civil penalties of
up to $100,000 per violation of statutes or rules under its jurisdiction. General Statutes ) 36a-50;
see alsoGeneral Statutes $ 36a-671a (a) (commissioner may "suspend, revoke or refuse to renew
any license or take any other action" for violating debt negotiation statutes, made misstatements
in application, committed fraud or misappropriated finds, or failed to perform agreement with
debtor). Section 36a-671c (1), however, exempts from the state's debt negotiation regulations
"[a]ny attorney admitted to the practice of law in this state who engages or offers to engage in
d ebt negotiation as an ancillary matter to such attorney's'representation of a client, . . . "

ANALYSIS
At the outset, it is important to note what is not at issue in this appeal. No party
challenges the Judicial Branch's authority to regulate attorneys engaged in the practice of law.

Moreover, neither party challenges the commissioner's general statutory authority to regulate
debt negotiation services, including the imposition of a licensing requirement. This appeal
merely addresses whether a law firm, as an organization, falls within the "attorney" exemption
from the regulatory requirements contained in the Act, and, if it does not, is the Act
unconstitutional as violative of the separation of powers doctrine.
Specifically, the plaintiff presents three principal grounds to reverse the commissioner's
decision: (1) requiring law firms to be licensed is an unreasonable interpretation of $ 36a-671c;
(2) the no action position is arbitrary and an abuse of discretion; and (3) that the statute, as
interpreted by the commissioner, violates the separation of powers doctrine through its
unconstitutional regulation of the practice of law. Each ground will be addressed in turn.

Standard of Review
The plaintiff brings this appeal pursuant to the Uniform Administrative Procedure Act
(UAPA), General Statutes $ 4-166 et seq. Under the UAPA, "it is [not] the function. .. of this
court to retry the case or to substitute its judgment for that of the administrative agency."
(Internal quotation marks omitted.) Dept. of Public Safety v. Freedom of Information
Commission, 298 Conn. 703, 716, 6 A.3d 763 (2010). "Even for conclusions of law, [t]he court's
ultimate duty is only to decide whether, in light of the evidence, the [agency] has acted
unreasonably, arbitrarily, illegally, or in abuse of its discretion... . [Thus,] [c]onclusions of law
reached by the administrative agency must stand if the court determines that they resulted from a
correct application of the law to the facts found and could reasonably and logically follow from
such facts.... Cases that present pure questions of law, however, invoke a broader standard of
review than is.. . involved in deciding whether, in light of the evidence, the agency has acted

unreasonably, arbitrarily, illegally or in abuse of its discretion... . Furthermore, when a state
agency's determination of a question of law has not previously been subject to judicial scrutiny .
.. the agency is not entitled to special deference.... [T]herefore.. . the traditional deference
accorded to an agency's interpretation of a statutory term is unwarranted when the construction
of a statute... has not previously been subjected to judicial scrutiny [or to]. . . a governmental
agency's time-tested interpretation. . . . Consequently, [if] the [agency's] interpretation has not
been subjected to judicial scrutiny or consistently applied by the agency over a long period of
time.. . review is de novo." (Citation omitted; internal quotation marks omitted.) Chairperson,
Connecticut Medical Examining Board v. Freedom of Information Commission, 310 Conn. 276,

281-83, 77 A.3d 121 (2013),
In the present case, this court must construe the commissioner's interpretation of ) 36a671c (1). There is no dispute that the commissioner's interpretation of this statute has not been
"subjected to judicial scrutiny or consistently applied by the agency over a long period of time."
Id., 283. Consequently, this court's review is de novo.
B
Interpretation of $ 36a-671c (1)
Section 36a-671c (1) exempts from the state's debt negotiation statutes "[a]ny attorney
admitted to the practice of law in this state who engages or offers to engage in debt negotiation
as an ancillary matter to such attorney's representation of a client." The plaintiff has challenged
(1) the commissioner's conclusion that the attorney exemption applies to only natural persons
and does not include law firms, and (2) the adoption of a primary purpose test to determine
whether debt negotiation services are "ancillary to such attorney's representation of a client."

"The principles that govern statutory construction are well established. When construing
a statute, [o]ur fundamental objective is to ascertain and give effect to the apparent intent of the
legislature.... In other words, we seek to determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case, including the question of whether the
language actually does apply... . In seeking to determine that meaning, General Statutes $ 1-2z
directs us first to consider the text of the statute itself and its relationship to other statutes. If,
after examining such text and considering such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable results, extratextual evidence of the
meaning of the statute shall not be considered.... When a statute is not plain and unambiguous,
we also look for interpretive guidance to the legislative history and circumstances surrounding its
enactment, to the legislative policy it was designed to implement, and to its relationship to
e xisting legislation and common law principles governing the same general subject matter.. . . "
(Internal quotation marks omitted.) Southern New England Telephone Co. v. Cashman, 283
Conn. 644, 650-51, 931 A,2d 142 (2007).
"It is a principle of statutory construction that a court must construe a statute as written .
. Courts may not by construction supply omissions... or add exceptions merely because it
appears that good reasons exist for adding them.... The intent of the legislature, as [our
Supreme Court] has repeatedly observed, is to be found not in what the legislature meant to say,
but in the meaning of what it did say... . It is axiomatic that the court cannot rewrite a statute to
accomplish a particular result. That is the function of the legislature... . In construing statutes,
[the court] presumes that there is a purpose behind every sentence, clause, or phrase used in an
act and that no part of a statute is superfluous." (Citation omitted; internal quotation marks

,

omitted.) Doe v. Norwich Roman Catholic Diocesan Corp., 279 Conn. 207, 216-17, 901 A,2d

673 (2006).

Attorney Exemption Applies Only To Natural Persons
The plaintiff has challenged the commissioner's interpretation that the attorney
exemption in $ 36a-671c (1) applies only to "natural persons" and does not include law firms.
The ruling explained that "[i]n Connecticut, only natural persons can be attorneys admitted to
practice law." R., Ex. 20, p. 9. Consequently, the commissioner held that "[b]ecause Persels is
not a natural person[,].. . Persels cannot be an attorney admitted to practice law in Connecticut
and, therefore, the attorney exception set forth in Section 36a-671c (1).. . cannot apply to it."

Id.
Before turning to the precise language of the statute, two other canons of statutory
construction must be recognized. The debt negotiation statutes are, on their face, remedial in
nature. See part II of this decision. The debt negotiation regulatory framework includes measures
that protect consumers from improprieties by the debt negotiation industry. These protections
include: remedial actions that the commissioner may take against licensees; ) 36a-671a;
contractual and a fee schedule requirements for debt negotiation providers; $ 36a-671b; and a
requirement that licensees post a surety bond "for the benefit of debtors." $ 36a-671d.
Courts have broadly construed statutes that have a remedial purpose. See, e.g., Fairchild
HeightsResidents Assn., Inc. v,Fairchild H eights,Inc.,310 C onn. 797, 817, 492, 82 A .3d 602
(2014) ("CUTPA is remedial in character... and must be liberally construed in favor of those
whom the legislature intended to benefit" [i nternal quotation marks omitted]); Okee Industries,
Inc.v.National Grange Mutual Ins.C o.,225 Conn. 367, 373-74, 623 A.2d 483 (1993)
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("[Section] 49-42 is a remedial statute enacted to provide security for workers and materials
suppliers unable to avail themselves of the protection of a mechanic's lien. ... Because [t]he
statutory requirement of a bond is designed to protect and benefit those who furnish materials
and labor to the contractor on public work.. . such statutory provisions are to be liberally
construed." [Citation omitted; internal quotation marks omitted.]); Rodriguez v, F..D.
Construction, Inc., 126 Conn. App. 717, 728, 12 A.3d 603, cert. denied, 301 Conn. 904, 17 A.3d
1046 (2011) (" [W]e are mindful of the principles underlying Connecticut practice in workmen' s
compensation cases: that the legislation is remedial in nature... and that it should be broadly
construed to accomplish its humanitarian purpose" [internal quotation marks omitted]).
Therefore, Connecticut's debt negotiation statutes, whose plain language demonstrates its
remedial nature, should be liberally construed in favor of consumers.

3

Additionally, our Supreme Court has also explained that "[e]xemptions to statutes are to
be strictly construed.. . and . . . those who claim the benefit of an exception under a statute have
the burden of proving that they come within the limited class for whose benefit it was
established." (Internal quotation marks omitted.) Taylor v. Conservation Commission, 302 Conn.
60, 68, 24 A.3d 1199 (2011). "We have long held that.. . exceptions to statutes are to be strictly
Even if this court went beyond the plain language of the debt negotiation statutes, the
legislative history is clear that the debt negotiation statutes are remedial in nature. The
commissioner's ruling detailed the legislative background regarding the adoption of the debt
negotiation statutory framework. Representative Stripp, one of the co-sponsors of Senate Bill
950, which became the state's debt negotiation statutes, General Statutes $ 36a-671 et seq., stated
that the bill "is going to make the consumer better protected, particularly if they may fall on hard
times where they' re dealing with debt adjusters, nonprofit and profit debt settlers and debt
negotiators as well as consumer collectors... . [T ]his [bill] is going to update and increase the
power of the Commissioner to try to protect people who find themselves in difficult times and
dealing with these kinds of organizations." 52 H.R. Proc., Pt. 31, 2009 Sess., pp. 9947-9948.
Indeed, the comments in the record demonstrate abuses by the debt negotiation industry,
including misleading consumers, collecting thousands of dollars in upfront fees, and results that
often put debtors in worse situations, which made the regulatory framework necessary. See R.,
Ex. 6 to Ex. 13; R., Ex. 15 to Ex. 18.
11

construed with doubts resolved in favor of the general rule rather than the exception... . [W]here
express exceptions are made, the legal presumption is that the legislature did not intend to save
other cases from the operation of the statute." (Internal quotation marks omitted.) Falco v.
Institute of Living, 254 Conn. 321, 330, 757 A.2d 571: (2000). Therefore, the attorney exemption
to debt negotiation regulation set forth in ) 36a-671c (1) must be narrowly construed.
The language in $ 36a-671c demonstrates that, by its plain meaning, the exemption only
applies to individual attorneys. The term "attorney" is itself undefined by the debt negotiation
statutes. Nevertheless, the word has consistently been used in a variety of contexts to refer to
human beings, not law firms. For example, the Practice Book provisions that govern attorneys
use theterm "attorney" to refer to natural persons, or human beings,Practice Book $ 2-65
provides: "An attorney is in good standing in this state if the attorney has been admitted to the
bar of this state, has registered with the statewide grievance committee. .. and is not under
suspension, on inactive status, disbarred, or resigned from the bar." Practice Book $ 2-8, which
sets forth qualifications for admission to the bar, includes requirements that the applicant is a
citizen, over eighteen years old, is of good moral character, passed an ethics examination or took
an ethics course, and has met the bar examining committee's education requirements. Only
natural persons, not law firms, have the ability to meet those requirements. Additionally, Practice
Book $ 2-10 (a), which proscribes procedures for admitting new attorneys, provides: "Each
applicant who shall be recommended for admission to the bar shall present himself or herself to
the superior court, or to either the supreme court or the appellate court sitting as the superior
court.. . and such court may then, upon motion, admit such person as an attorney. The
administrative director shall give notice to each clerk of the names of the newly admitted
attorneys. At the time such applicant is admitted as an attorney the applicant shall be sworn as a

12

commissioner of the superior court." (Emphasis added.) Only a natural person can present
4

themselves to the Superior Court and be sworn as a commissioner of the court. Therefore, the
Practice Book section governing attorneys indicates that the term "attorney" only refers to
human beings.
A review of Connecticut appellate authority buttresses the conclusion that the term
"attorney" in $ 36a-671c refers only to natural persons. Our Supreme Court has stated: "Of
course it is settled law that a corporation cannot practice law. ... And this is true even though it
acts through attorneys who are themselves members of the bar." (Emphasis added; citation
omitted; internal quotation marks omitted.) Grievance Committee v. Dacey, 154 Conn. 129, 133
n.2, 222 A.2d 339 (1966); see also Black's Law Dictionary (9th Ed. 2009) (attorney def ined as
"person who practices law," person defined as "A human being.. . Also termed natural
person").
Human beings, not law firms, are bound by the Rules of Professional Conduct.

5

Moreover, only individuals may be admitted to the bar, register with the statewide grievance
committee,or be disbarred or presented before the Superior Court. Therefore, this courtholds

'Additionally, the terms "attorney" and "lawyer" are used interchangeably in the Practice Book.
See Practice Book $ 3-3 (court form entering limited appearance must "define the proceeding or
event for which the lawyer is appearing; and... state that the attorney named on the limited
appearance is available for service of process only for those matters described on the limited
appearance" [emphasis added.]) Practice Book $ 2-44A defines a "Connecticut lawyer" as "a
natural person who has been duly admitted to practice law in this state and whose privilege to do
so is current and in good standing as an active member of the bar of this state." (Emphasis

added.)
' Although law firms are mentioned in the rules, they relate to the way attorneys conduct
themselves and their relationship to the firm in which they work. The Rules of Professional
Conduct certainly do not govern how a law firm practices law, because law firms do not practice
law. See, e.g., Rule of Professional Conduct 7.4A (d) (" Certification as a specialist may not be
attributed to a law firm"

).
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that the term "attorney," as used in $ 36a-671c, unambiguously refers to a natural person and not
a law firm.

Additionally, even if the word "attorney" by itself were ambiguous, the word must be
considered in the context of the phrase that immediately follows: "admitted to the practice of law
in this state." General States $ 36a-671c (1). Law firms, of course, are not admitted to the
practice of law. This court must "presume that there is a purpose behind every sentence, clause,
or phrase used in an act and that no part of a statute is superfluous." (Internal quotation marks
omitted.) Doe v. Norwich Roman Catholic Diocesan Corp., supra, 279 Conn. 216-17.
Persels does not dispute that a law firm may not be admitted to practice law in
Connecticut. See, e.g., Grievance Committee v. Dacey, supra, 154 Conn. 133 n.2; State Bar
Assn. v. Connecticut Bank ck Trust Co., 145 Conn. 222, 234, 140 A.2d 863 (1958) (" The practice
of law is open only to individuals proved to the satisfaction of the court to possess sufficient
general knowledge and adequate special qualifications as to learning in the law and to be of good
moral character" [emphasis added]); American Sand CkGravel, Inc. v. Clark ckFray
Construction Co., 2 Conn. Cir. Ct. 284, 286, 198 A.2d 68 (1963) ("[a]s [a corporation] cannot
practice law directly, it cannot do so indirectly through its officers, since that would be an
evasion which the law will not tolerate" ). Indeed, the plaintiff conceded at oral argument and in
its brief and that "only an individual attorney can 'practice law' .. . . "). Therefore, this court
finds that ) 36a-671c plainly and unambiguously applies only to natural persons and does not
exempt law firms from debt negotiation regulation.

' Additionally, even if it were appropriate to rely on the statute's legislative history, that history
does not support the plaintiff s position. The background of the 2011 amendment to $ 36a-671c
is most instructive. The previous version of the statute exempted from debt negotiation
regulation "[a]ny attorney admitted to the practice of law in this state, when engaged in such
practice." (Emphasis added.) General Statutes (Rev. to 2009) $ 36a-671c (1). In 2011,however,
14

The court has found that the exception unambiguously applies to individual attorneys and
not law firms. "[I]n the absence of ambiguity, we look only to what the legislature actually said,
not to what it might have meant to say." (Internal quotation marks omitted.) State v. Rupar, 293
Conn. 489, 511, 978 A.2d 502 (2009). Consequently, this court lacks the authority to expand $
36a-671c to include law firms. See, e.g., Doe v. Norwich Roman Catholic Diocesan Corp.,
supra, 279 Conn, 216 (" If the legislature desires a different result, it is a legislative function to
rewrite the statute to achieve that result" ); Genesky v. East Lyme, 275 Conn. 246, 268, 881 A.2d
114 (2005) ("[t]his court cannot, by judicial construction, read into legislation provisions that
clearly are not contained therein" [internal quotation marks omitted]); Glastonbury Co. v.
Gillies, 209 Conn. 175, 181, 550 A.2d 8 (1988) (" [I]t is not the province of a court to supply
what the legislature chose to omit. The legislature is supreme in the area of legislation, and
courts must apply statutory enactments according to their plain terms." [Internal quotation marks
omitted.]); Doncourt v. Danaher, 126 Conn. 678, 681, 13 A.2d 868 (1940) (" [i]f exceptions are
to be made, it is for the [1]egislature to determine them and define their limitations" ). Had the
General Assembly intended to exempt law firms from regulation through the attorney exception

the legislature narrowed the exception by replacing "when engaged in such practice" with "who
engages or offers to engage in debt negotiation as an ancillary matter to such attorney's
representation of a client." General Statutes (Rev. to 2011) ) 36a-671c (1), as amended by Public
Acts 2011, No. 11-216, $ 43. See also Banks Committee Summary, Public Acts 2011, No. 11216; accord Office of Legislative Research, Bill Analysis, Senate Bill No. 1110 (" The act
n arrows this exemption . . . . " [emphasis added]).

This amendment clearly reflects an intent to narrow the statute's scope so that the
exemption no longer applies whenever an attorney practices law and provides debt negotiation
services. The narrowing of the exemption, which itself already must be narrowly construed,
provides further support to the argument that the exemption does not apply to law firms. Nothing
in the record indicates that the legislature intended to exempt law firms from the state's debt
negotiation regulations.
15

set forth in ) 36a-671c, this court must presume that it would have said so expressly. See
Southwi ck at Mi fl ord Condominium Assn., Inc. v. 523 Wheelers Farm Road, Milford, LLC, 294
Conn. 311, 320, 984 A.2d 676 (2009).
The plaintiff argues that a construction of the attorney exemption that limits the
exemption to natural persons would "lead to absurd results that the [1]egislature surely did not
intend." According to the plaintiff, a more reasonable reading of the exemption is that the
legislature's use of the word "attorney" denotes a general "practice of law" exemption. This
court disagrees.
It is unclear specifically why the plaintiff believes that the commissioner's interpretation
of the attorney exemption would lead to absurd results. To the extent that it contends that
limiting the attorney exemption to natural persons would violate the separation of powers
doctrine, the court addresses that issue in part III D of this decision. To the extent that the
plaintiff claims the commissioner's interpretation may impair an attorney's ability to represent a
client, that attorney may be exempt from regulation because debt negotiation services may
ultimately be found to be ancillary to legal representation.
Finally, by preventing organizations from circumventing the state's debt negotiation
regulations, the commissioner's interpretation of the attorney exemption supports the results that

the legis
lativeintended. The debt negotiation statutes contain provisions that protect debtors
&om improprieties by the debt negotiation companies. See General Statutes $ 36a-671 et seq.
Nevertheless, the record reveals that many debt relief companies changed their business models

Indeed, it is significant that the legislature had employed statutory definitions in other sections
of the banking statutes that would encompass law firms. See, e.g., General Statutes $ 36a-2 (11)
("'Company' means any corporation, joint stock company, trust, association, partnership, limited
p artnership, unincorporated organization, limited liability company or similar organization.. .
."); General Statutes $ 36a-2 (48) ("'Person' means an individual, company, including. .. or any
o ther legal entity. . . . " ) .
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to avoid such federal and state regulations by taking advantage of attorney exemptions like the
one set forth in $ 36a-671c. In one of the debt relief company models, commonly referred to as
the "attorney model," a debt relief company contracts with local attorneys who purport to
perform "legal services" on behalf of clients. See, e,g., R., Exs 11, 12, 15, 17-18, 20. After
representing to consumers that attorneys would represent them in negotiations with creditors and
provide legal assistance, the attorneys' involvement is minimal. R., Exs 7, 10-13, 15, 17, 18, 20.
The debt negotiation firm charges excessive upfront fees for "legal services" that consist solely
of debt negotiation services. See R., Ex. 13; 17. In 2011, the legislature narrowed the attorney
exemption to encompass only an attorney admitted to the practice of law in Connecticut "who
engages or offers to engage in debt negotiation as an ancillary matter to such attorney's
representation of a client." Public Acts 2011, No. 11-216. This court cannot ignore the
developments that were taking place in the debt negotiation services industry when the statute
was amended. Therefore, even if this court went beyond the plain meaning of ) 36a-671c, the
commissioner's refusal to exempt to law firms, which the record reveals are a vehicle used by
debt negotiation companies to escape consumer protection regulations, does not lead to absurd
results.
In conclusion, this court holds that the attorney exemption to state's debt negotiation
regulations set forth in ) 36a-671c (I) plainly and unambiguously applies only to natural
persons. Because the plaintiff is indisputably a law firm and not a natural person, the exemption
does not apply to it.

Primary Purpose Test
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Even if the plaintiff were correct that $ 36a-671c applies to law firms as well as
individual attorneys, the exemption would only apply to the plaintiff only if it "engages or offers
to engage in debt negotiation as an ancillary matter to such attorney's representation of a client."
In construing that portion of the exemption, the commissioner ruled that ) 36a-671c only applies
to an attorney who "is not retained to perform and does not perform, debt negotiation services .

.

. as the primary purpose of the representation, which shall be determined on a case-by-case basis
in light of all the facts and circumstances." The plaintiff claims that the commissioner's
interpretation is erroneous as a matter of law. 8
The plaintiff argues that the primary purpose test used by the commissioner is legally
incorrect and that it should instead read $ 36a-671c "broadly." The plaintiff contends that the
exemption should apply whenever debt negotiation was ancillary to "any professional
engagement by a lawyer whereby the lawyer holds him or herself out to the public as a lawyer
and is practicing law." According to the plaintiff "the change in the language could have simply
have been driven by the need to make clear that an attorney that operates a debt relief business
separate and apart for the attorney's law practice would not be entitled to the exemption for the
business, but an attorney that agrees to negotiate with a credit card company to aid 'the
attorney's representation of the client' would be practicing law within the exemption."
This court rejects the plaintiff's construction of $ 36a-671c, which amounts simply to an
attempt to redraft the statute in a manner favoring it. As noted previously, "exceptions to statutes
are to be strictly construed with doubts resolved in favor of the general rule rather than the

The court recognizes that the commissioner's ruling never applied the "primary purpose" to the
plaintiff because the commissioner held that the plaintiff was not exempt from debt negotiation
regulation under $ 36a-671c because it was not a natural person. Therefore, this court's analysis
on the primary purpose test is only relevant to the plaintiff if the attorney exemption applied to
law firms, which it unambiguously does not. See Part III B 1 of this decision.
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exception." (Internal quotation marks omitted.) Falco v. Institute of Living, supra, 254 Conn.
330. In 2011, legislature amended $ 36a-671c to replace "when engaged in such practice" with
"who engages or offers to engage in debt negotiation as an ancillary matter to such attorney's
representation of a client." (Emphasis added.) In construing this phrase, the court must presume
"thatthere is a purpose behind every sentence, clause, or phrase used in an act and that no part of
a statute is superfluous." (Internal quotation marks omitted.) Doe v. Norwich Roman Catholic
Diocesan Corp., supra, 279 Conn. 217.
The plaintiff's interpretation would essentially exempt from debt negotiation regulation
attorneys who provide debt negotiation services alongside any activity constituting the practice
of law, no matter how minor or ancillary those legal services may be. That broad reading
contravenes the plain language of g 36a-671c by reading the word "ancillary" out of the statute.
If the legislature had intended to exempt attorneys from debt negotiation whenever that attorney
holds him or herself out to the public as a lawyer and is practicing law, as the plaintiff suggests,
it simply would have left the statute as it was. This is especially true if one examines the broad
language that the legislature used in other statutory attorney exemptions but did not use in ) 36a671c. See, e.g., General Statutes $ 36a-800 (2) (excluding "any member of the bar of this state"
from licensing as consumer collection agency); General Statutes $ 38a-792 (exempting from
licensing as casualty claim adjuster "any member of the bar of this state in good standing who is
engaged in the general practice of the law"); General Statutes $ 20-195 (" Nothing in this chapter
shall be construed to prevent.. . attorneys-at-law.. . from doing work of a psychological nature
consistent with accepted standards in their respective professions").
Section 36a-671c must be construed according to the principles set forth in $ 1-2z.
"Black's Law Dictionary defines 'ancillary' as, 'Aiding; attendant upon; describing a proceeding
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attendant upon or which aids another proceeding considered as principal. Auxiliary or
subordinate.' Black's Law Dictionary (6th Ed. 1990)." Drain Doctor, Inc. v. Iyman, 115 Conn.
App. 457, 467 n.4, 973 A.2d 672. Likewise, Merriam-Webster's Collegiate Dictionary (11th Ed.
2003) p. 46, defines ancillary as "subordinate, subsidiary." By its plain meaning, the exemption
directs the department to apply the exemption only if debt negotiation services are subordinate to
or aiding the attorney's principal activity of "representation of a client." Consequently, the court
cannot say that it was erroneous for the commissioner to conclude that the attorney exemption
applies only to an attorney "who is not retained to perform, and does not perform, debt
negotiation services... as the primary purpose of the representation."
Connecticut agencies and courts have used primary purpose tests in interpreting various
statutes and regulations. See, e.g., Stop "N Save, Inc. v. Dept. of Revenue Services, 212 Conn.
454, 459, 562 A.2d 512 (1989) (affirming primary purpose test applied by Department of
Revenue to determine whether facility was an "industrial plant" ); American Totalisator Co. v.
Dubno, 210 Conn. 401, 409, 555 A.2d 414 (1989) ("[i]t is the primary purpose for which the
personal property was purchased and put to use that controls the determination of the property's
taxability" ); Sweetman v. State Elections Enforcement Commission, 249 Conn. 296, 325, 732
A.2d 144 (1999) (Elections Enforcement Commissioner reviews "the entire communication and
considers its style, tenor and timing" in applying General Statutes $ 9-369b, which prohibits
expenditureof government funds to influence voters).The repeated use of primary purpose tests
in Connecticut supports the reasonableness of the commissioner's ruling.
The application of the federal Fair Debt Collections Practices Act ("FDCPA") to
attorneys, likewise, supports the reasonableness of the commissioner's application of a primary
purpose test to $ 36a-671c. The purpose of the FDCPA is "to eliminate abusive debt collection
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practices by debt collectors, to insure that those debt collectors who refrain from using abusive
debt collection practices are not competitively disadvantaged, and to promote consistent State
action to protect consumers against debt collection abuses." 15 U.S.C. $ 1692 (e). Under the
FDCPA, a "debt collector" is defined as a person either (1) involved "in any business the
p rincipal purpose of which is the collection of any debts," or (2) "who regularly collects.. .
debts owed... another." 15 U.S.C. $ 1692a (6). The United States Supreme Court has held that
"the [FDCPA] applies to attorneys who 'regularly' engage in consumer-debt-collection activity,
even when that activity consists of litigation." Heintz v. Jenkins, 514 U.S. 291, 299, 115 S. Ct.

1489, 131 L. Ed. 2d 395 (1995).
"[Tjhe question of whether a lawyer or law firm 'regularly' engages in debt collection
activity.. . must be assessed on a case-by-case basis in light o ffactors bearing on theissue of
regularity." (Emphasis added.) Goldstein v. Hutton, Ingram, Yuzek, Gainen, Carroll ck
Bertolotti, 374 F.3d 56, 62 (2d Cir. 2004). The illustrative factors that courts have provided to
determine whether a law firm "regularly" engages in debt collection activity includes: the
"absolute number of communications and/or litigation matters pursued"; "the frequency of
communications and/or litigation activity"; whether the law firm "has systems or contractors in
place to facilitate such activity" has any personnel specifically assigned to work on debt
collection activity"; and "whether the activity is undertaken in connection with ongoing client
relationships with entities that have retained the lawyer or firm to assist in the collection of
outstanding consumer debt obligations." Id., 62-63. "None of the. .. factors is alone dispositive
of the issue; they are illustrative rather than exclusive." Id., 63. The FDCPA's definition of "debt
collector" has withstood constitutional challenges due to vagueness. See Hester v. Graham,
Bright CkSmith, P.C., 289 F. Appx. 35, 42-44 (5th Cir. 2008). The "case-by-case" determination
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made by federal courts to determine whether law firms are debt collectors under the FDCPA
demonstrates the reasonableness of adopting a "primary purpose" test in applying the attorney
exemption to debt negotiation regulation.
The plaintiff argues that, by applying the primary purpose test after reviewing all the
facts and circumstances, the department would need to "assert jurisdiction first, and then decide
at some later point in time whether the attorney or law firm is actually exempt," thereby leading
to an "ad-hoc application" of the statute and "render[ing] the entire attorney exemption
meaningless." This court disagrees.
First, there is nothing unlawful or inappropriate about an administrative agency
exercising its jurisdiction whenever it has probable cause to believe that there is a matter that
falls within its regulatory purview, even if subsequent investigation demonstrates that no
regulatory violation has occurred. Indeed, it would be wholly unrealistic for the department to
determine whether debt negotiation services are "ancillary" to the representation of clients
without first investigating the facts and circumstances of the rendering of those services, In fact,
even the plaintiff's interpretation of the attorney exemption calls for a case-by-case application
of the exemption. Any enforcement of the debt negotiation regulations would simply be
unfeasible, however, if state agencies did not investigate the facts to determine whether it must
take action. "While it is true that the application of the statute to any particular case is irreducibly
fact-specific, the same can be said of every statute, and does not suggest a constitutional
infirmity." Sweetmanv. State Elections Enforcement Commission, supra, 249 Conn. 325.

9

The plaintiff s proposed interpretation limits the facts that the department could consider to in
determining whether debt negotiation services are ancillary to representation of clients, however,
thereby making regulation easily avoidable for any attorney, even if they provided solely debt
negotiation services to consumers.
22

Second, to the extent that the plaintiff implies that the commissioner's interpretation of
$36a-671c renders the statute unconstitutionally vague, the court is not persuaded.' "The
purpose of the vagueness doctrine is twofold. The doctrine requires statutes to provide fair notice
of the conduct to which they pertain and to establish minimum guidelines to govern law
enforcement." (Internal quotation marks omitted.) Gonzalez v. Surgeon, 284 Conn. 573, 583-84,
937 A.2d 24 (2007). "Because perfect precision is neither possible nor required.. . the
[vagueness] doctrine does not mandate the invalidation of all imprecisely drafted [statutes]. ... If
the meaning of a [statute] can be fairly ascertained a [statute] will not be void for vagueness
since [m]any [rules] will have some inherent vagueness, for [i]n most English words and phrases
there lurk uncertainties... . References to judicial opinions involving the [statute], the common
law, legal dictionaries, or treatises may be necessary to ascertain a [statute's] meaning to
determine if it gives fair warning." (Citation omitted; internal quotation marks omitted.)
Thalheim v. Greenwich, 256 Conn. 628, 641, 775 A.2d 947 (2001). "Simply put, [w]hile some
ambiguous statutes are the result of poor draftsmanship, it is apparent that in many instances the
uncertainty is merely attributable to a desire not to nullify the purpose of the legislation by the
use of specific terms which would afford loopholes through which many could escape." (Internal
quotation marks omitted.) State v, Pinot, 294 Conn. 753, 760-61, 988 A.2d 188 (2010).
"[T]he degree of vagueness that the [c]onstitution tolerates... depends in part on the
nature of the enactment.... The [United States Supreme Court] has... expressed greater
tolerance of enactments with civil rather than criminal penalties because the consequences of
imprecision are qualitatively less severe." (Internal quotation marks omitted.) Gonzalez v.

Although the vagueness doctrine has been applied to statutes; see Hogan v. Dept. of Children
CkFamilies, 290 Conn. 545, 575, 964 A.2d 1213 (2009); this court could find no decision
applying the doctrine to a declaratory ruling.
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Surgeon, supra, 284 Conn. 584. Therefore, "[c]ivil statutes... may survive a vagueness
challenge by a lesser degree of specificity than in criminal statutes." State Management Assn. of
Connecticut, Inc. v. O' Neill, 204 Conn. 746, 757, 529 A,2d 1276 (1987).
In the present case, the department is only be able to determine if an attorney "engages or
offers to engage in debt negotiation as an ancillary matter to such attorney's representation of a
client" if they looked at all the facts and circumstances on a case-by-case basis. Moreover, an
attorney would have fair warning if they are retained to perform, or actually do perform, debt
negotiation services as the primary purpose of the representation. See Hester v. Graham, Bright
& Smith, P.C., supra, 289 F. Appx. 43 (in determining whether law firm regularly engages in
debt collection under FDCPA "[t]here is undoubtedly some gray area in determining what
entities qualify, especially when.. . they also engage in non-debt-collection activities, but this
does not mean that parties are not given a 'reasonable opportunity' to determine their status").
The commissioner's ruling is, therefore, not unconstitutionally vague.
For the foregoing reasons, the commissioner's ruling that $ 36a-671c provides an
exemption only to an attorney who "is retained to perform, and does perform, debt negotiation
services... as the primary purpose of the representation, which shall be determined on a caseby-case basis in light of all the facts and circumstances" is not unlawful.

No Action Position
In his declaratory ruling, the commissioner adopted a "no action position" in which he
stated that, despite the fact that a law firm does not fall within the statutory exemption, the
department would take no action against a law firm that met specified criteria in providing debt
negotiation services. Specifically, the commissioner's ruling stated in relevant part: "this
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Department will take a no-action position for a law firm that is a partnership, limited liability
company or professional corporation engaging or offering to engage in debt negotiation services
... to be performed and performed exclusively by an attorney admitted to the practice of law in
Connecticut who is: (a) a partner or shareholder of the law firm, as the case may be; and (b) the
only contact with the debtor and the debtor's mortgagee(s) or creditor(s) as the case may be; and
provided that the firm is not retained to perform, and does not perform, debt negotiation services
as the primary purpose of the representation, which shall be determined on a case-by-case basis
in light of all the facts and circumstances." R., Ex. 20, p. 12.
The commissioner determined that the no action position did not apply to the plaintiff
because the debt negotiation services that the plaintiff provided were "done, at least in part, by
non-attorney, paraprofessional staff for whom the statute provides no licensure exemption." The
plaintiff has challenged the no action position as arbitrary and capricious, exceeding the
department's statutory authority, and interfering with the manner in which the plaintiff and its
attorneys deliver services constituting the practice of law,
The court notes that the only harm that the plaintiff claims to have sustained from the no
action position is that the policy does not apply to it. In essence, plaintiff argues that the court
must sustain its appeal because the no action position does not go far enough.
"Appellate courts, as well as trial courts, must examine an issue implicating subject
matter jurisdiction. The question of standing may be raised by any of the parties, or by the court,
sua sponte, at any time during judicial proceedings." (Internal quotation marks omitted.)
Connecticut Carpenters Benefit Funds v. Burkhard Hotel Properties II, LLC, 83 Conn. App.

352, 355, 849 A.2d 922 (2004). "Standing is the legal right to set judicial machinery in motion.
One cannot rightfully invoke the jurisdiction of the court unless he [or she] has, in an individual
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or representative capacity, some real interest in the cause of action, or a legal or equitable right,
title or interest in the subject matter of the controversy... . When standing is put in issue, the
question is whether the person whose standing is challenged is a proper party to request an
adjudication of the issue.... Standing requires no more than a colorable claim of injury; a
[party] ordinarily establishes. .. standing by allegations of injury. Similarly, standing exists to
attempt to vindicate arguably protected interests....
"Standing is established by showing that the party claiming it is authorized by statute to
bring an action, in other words statutorily aggrieved, or is classically aggrieved... . The
fundamental test for determining [classical] aggrievement encompasses a well-settled twofold
determination: [F]irst, the party claiming aggrievement must successfully demonstrate a specific,
personal and legal interest in [the challenged action], as distinguished from a general interest,
such as is the concern of all members of the community as a whole. Second, the party claiming
aggrievement must successfully establish that this specific, personal and legal interest has been
specially and injuriously affected by the [challenged action]... . Aggrievement is established if
there is a possibility, as distinguished from a certainty, that some legally protected interest.. .
has been adversely affected." (Internal quotation marks omitted,) 8'esley v. Schaller Subaru,
Inc., 277 Conn. 526, 538, 893 A.2d 389 (2006). With this background in mind, we now address
the plaintiff's claim regarding the no action position.
In the present case, the plaintiff asserts that it is aggrieved because the no action policy
does not apply to it. Nonetheless, even if the no action position never existed, the plaintiff would
be in the exact position as it is currently; it would not be qualified for the attorney exemption
under $ 36a-671c. Consequently, the plaintiff has failed to establish a "specific, personal and
legal interest has been specially and injuriously affected" by the no action position. Therefore,
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the plaintiff lacks standing to appeal the no action position put forward in the commissioner's
ruling.
Moreover, even if the plaintiff had standing to contest the no action position, this court
would still not overturn that portion of the commissioner's ruling. "Agencies, in general, are
given broad discretion to exercise their regulatory authority... . The United States Supreme
Court hascompared an agency's exercise of its enforcement power to that of a prosecutor."
(Citation omitted.) Cadlerock Properties Joint Venture, J..P. v. Commissioner of Environmental
Protection, 253 Conn. 661, 670, 757 A.2d 1 (2000), cert. denied, 531 U.S. 1148, 121 S. Ct. 1089,
148 L. Ed. 2d 963 (2001), citing Heckler v. Chancy, 470 U.S. 821, 832, 105 S. Ct. 1649, 84 L.
Ed. 2d 714 (1985); see also Riley v. State Employees' Retirement Commission, 178 Conn. 438,
442, 423 A.2d 87 (1979) (" The duties of an administrative agency... necessarily include the
right to exercise discretion, and the essence of such discretionary power is that the agency or
commission may choose which of several permissive courses will be followed. In exercising that
discretion, the factors to be taken into consideration are not mechanical or self-defining
standards, and, thus, wide areas of judgment are implied... . Such discretion is the 'lifeblood' of
the administrative process." [Citation omitted.])
The department has broad discretion to enforce the debt negotiation services statutes,
including by selecting the particular instances in which an action to enforce them is warranted.
See General Statutes $ $ 36a-50, 36a-52, 36a-671a. The no action position merely articulates the
department's enforcement policy against law firms. Indeed, the commissioner is expressly
authorized to issue an advisory opinion or to provide a "no-action letter or confirmation of
applicability of an exclusion or exemption" similar to the no action position set forth in its ruling.
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See Regs, Conn. State Agencies $ 36a-1-8. Consequently, the commissioner has the authority
adopt the no action position and did not abuse his discretion by doing so.

11

D
Separation of Powers
The plaintiff claims that the department, an executive agency, violated the separation of
powers doctrine by interfering with the Judicial Branch's ability to regulate the practice of law
by law firms who provide debt negotiation services. The plaintiff argues that if $ 36-671c (I) is
interpreted to give the department authority to regulate law firms who provide debt negotiation
services, then it is an unconstitutional attempt to regulate the practice of law. According to the
plaintiff s argument, because the practice of law is "exclusively within judicial control," any
attempt by an executive agency to regulate debt negotiation services provided by law firms
violates the separation of powers doctrine.
As a preliminary matter, this court notes that the plaintiff has challenged the state's debt
negotiation regulations; General Statutes ) 36a-671, et seq.; on the grounds that the department's
ability to compel law firms to comply with the state's debt negotiation regulations could
effectively prohibit the plaintiff from practicing law. The department maintains that "[b]ecause
Persels itself cannot practice law, it does not have a specific and personal interest in the question
of whether the Ruling interferes with the Judicial Branch's regulation of the practice of law."
This court disagrees.
The commissioner's interpretation of $ 36a-671c as not applicable to law firms puts the
plaintiff outside of the attorney exemption's purview. The ruling, therefore, effectively requires

" To the extent this court must review whether the no action position unduly interferes with the
manner in which the plaintiff and its attorneys deliver services constituting the practice of law,
see part III D of this decision.
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the plaintiff to comply with Connecticut debt negotiation regulations. The plaintiff's interest in
the statutory attorney exemption is, therefore, adversely affected by the commissioner's ruling.
Consequently, court holds that the plaintiff has standing to bring its separation of powers claim
to the extent it is affected by the commissioner's conclusion that the attorney exemption does not
12

encompass law firms.

With respect to a statutory challenge on constitutional grounds, "[a] validly enacted
statute carries with it a strong presumption of constitutionality, [and ] those who challenge its
constitutionality must sustain the heavy burden of proving its unconstitutionality beyond a
reasonable doubt... . The court will indulge in every presumption in favor of the statute's
constitutionality... . Therefore, [w]hen a question of constitutionality is raised, courts must
approach it with caution, examine it with care, and sustain the legislation unless its invalidity is
clear." (Internal quotation marks omitted.) Pham v. Starkowski, 300 Conn. 412, 429-30, 16 A.3d
635 (2011). In other words, the court "will search for an effective and constitutional construction
that reasonably accords with the legislature's underlying intent." (Internal quotation marks
omitted.)
Bozrah v.Chmurynski, 303 Conn. 676, 685 n.5, 36 A .3d 210 (2012).
The constitution of Connecticut, article second, provides: "The powers of government
shall be divided into three distinct departments, and each of them confided to a separate
magistracy, to wit, those which are legislative, to one; those which are executive, to another; and
those which are judicial, to another." "It is well established that the judicial branch has the

The court recognizes that, in a somewhat cryptic footnote, the court, Cohn, J., previously
suggested that the plaintiff lacked standing to bring its constitutional claims. See ¹119, p. 5 n.7.
This court is not bound by that conclusion. See II'agner v. Clark Equipment Co., Inc., 259 Conn.
114, 130-31, 788 A.2d 83 (2002) ("[a] judge is not bound to follow the decisions of another
judge made at an earlier stage of the proceedings, and if the same point is again raised he has the
same right to reconsider the question as if he had himself made the original decision" [internal
quotation marks omitted]).
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inherent power to investigate the conduct of an officer of the court... . The Superior Court
possesses inherent authority to regulate attorney conduct and to discipline the members of the
bar.... The judiciary has the power to admit attorneys to practice and to disbar them... to fix
the qualifications of those to be admitted.. . and to define what constitutes the practice of law."
(Citations omitted; internal quotation marks omitted.) Massameno v. Statewide Grievance
Committee, 234 Conn. 539, 553-54, 663 A.2d 317 (1995). "Recognizing that executive,
legislative and judicial powers frequently overlap, we have consistently held that the doctrine of
the separation of powers cannot be applied rigidly... . In the context of challenges to statutes
whose constitutional infirmity is claimed to flow from impermissible intrusion upon the judicial
power, we have refused to find constitutional impropriety in a statute simply because it affects
the judicial function. . . . A statute violates the constitutional mandate for a separate judicial
magistracy only if it represents an effort by the legislature to exercise a power which lies
exclusively under the control of the courts... or if it establishes a significant interference with
the orderly conduct of the Superior Court's judicial functions." (Citations omitted; internal
quotation marks omitted.) Bartholomew v. Schweizer, 217 Conn. 671, 676, 587 A.2d 1014

(1991).
The plaintiff argues that ) 36a-671c (1) is an attempt to regulate the practice of law, an
area it purports is within the Judicial Branch's exclusive control. The plaintiff s argument
implies that debt negotiation constitutes the practice of law if it is performed by an attorney or a
law firm. The practice of law is defined generally as "ministering the legal needs of another
person and applying legal principles and judgment to the circumstances or objectives of that
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person." Practice Book $ 2-44A (a).' In prosecutions brought pursuant to General Statutes $ 5188, which prohibits the practice of law by nonattorneys: "the decisive question is whether the
acts performed were such as are commonly understood to be the practice of law." (Internal
quotation marks omitted.) Statewide Grievance Committee v. Patton, 239 Conn. 251, 254, 683
A.2d 1359 (1996). Debt negotiation, however, is not the practice of law. There is no dispute that
debt negotiation may be performed by both attorneys and nonattorneys. See General Statutes $
36-671. A licensed nonattorney who provides debt negotiation services pursuant to the
regulations set forth in $ 36a-671 would not run afoul of the Office of Disciplinary Counsel;
Practice Book $ 2-34A (9); a criminal prosecutor; General Statutes $ 51-88; or the judicial
branch for engaging in the unauthorized practice of law.

14

Practice Book g 2-44 provides the following examples of the practice of law: "(1) Holding
oneself out in any manner as an attorney, lawyer, counselor, advisor or in any; other capacity
which directly or indirectly represents that such person is either (a) qualified or capable of
performing or (b) is engaged in the business or activity of performing any act constituting the
practice of law as herein defined. (2) Giving advice or counsel to persons concerning or with
respect to their legal rights or responsibilities or with regard to any matter involving the
application of legal principles to rights, duties, obligations or liabilities. (3) Drafting any legal
document or agreement involving or affecting the legal rights of a person. (4) Representing any
person in a court, or in a formal administrative adjudicative proceeding or other formal dispute
resolution process or in any administrative adjudicative proceeding in which legal pleadings are
filed or a record is established as the basis for judicial review. (5) Giving advice or counsel to
any person, or representing or purporting to represent the interest of any person, in a transaction
in which an interest in property is transferred where the advice or counsel, or the representation
or purported representation, involves (a) the preparation, evaluation, or interpretation of
documents related to such transaction or to implement such transaction or (b) the evaluation or
interpretation of procedures to implement such transaction, where such transaction, documents,
or procedures affect the legal rights, obligations, liabilities or interests of such person, and (6)
Engaging in any other act which may indicate an occurrence of the authorized practice of law in
the state of Connecticut as established by case law, statute, ruling or other authority."
The plaintiff cited Saas v. Statewide Grievance Committee, Superior Court, judicial district of
Hartford, Docket No. CV-11-6024609-S (January 2, 2013, Bright, J.), to support its argument
that debt negotiation is the practice of law. The court in that case, however, examined the
Grievance Committee's specific findings as to what the attorney did during the initial review of
the client's files. The Saas court did not hold that debt negotiation itself is the practice of law.
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Moreover, even if a legal skillset might be helpful in providing a particular service, that
service is not transformed into the practice of law merely because it is performed by an attorney.
In Bysiewicz v. Dinardo, 298 Conn. 748, 6 A.3d 726 (2010), our Supreme Court considered
whether an attorney who had served as secretary of state had been engaged in the "active practice
at the bar of this state." The court rejected the argument the that candidate's activities as
Secretary of State constituted the practice of law and explained: "although the plaintiff s formal
training as an attorney occasionally may have been useful to her in carrying out her routine
statutory duties[,].. . the evidence does not support a conclusion that the performance of those
duties is commonly understood to be the practice of law.. . or that it requires the high degree of
legal skill and great capacity for adaptation to difficult and complex situations that characterizes
the practice of law... . Indeed.. . [t]here is no requirement that the secretary of the state be an
attorney, and previous secretaries of the state have not been attorneys. Nor is there any evidence
that the plaintiff s activities were significantly different from the activities engaged in by these
nonattorney predecessors." (Citations omitted; emphasis in original; footnotes omitted; internal
quotation marks omitted.) Id., 781-82.
Similarly, debt negotiation services do not become the practice of law merely because an
attorney or law firm provides the service. There is nothing in the record that indicates debt
negotiation itself requires the "high degree of legal skill and great capacity for adaptation to
difficult and complex situations that characterizes the practice of law." Because debt negotiation
do not constitute the practice of law, a requirement that a law firm who offers the service obtain
a license does not encroach an area that is exclusively under the control of the courts. SeeLublin
v. Brown, 168 Conn. 212, 228, 362 A.2d 769 (1975) ("[t]he inherent power of the judicial
department to control admission to the bar, to discipline its members, and to prescribe rules for
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theirconduct as officers of the court does not confer upon those members immunity or
exemption from tax assessments or civil and criminal statutes of general application" ).
Furthermore, this court recognizes that Connecticut courts have applied the separation of
powers doctrine in a flexible manner with respect to the practice of law. Therefore, even if
providing debt negotiation services may involve the practice of law, that fact would not deprive
the executive or legislative branches from any regulatory authority regarding debt negotiation. In
Heslin v, Connecticut Law Clinic of Trantolo CkTrantolo, 190 Conn. 510, 461 A.2d 938 (1983),
our Supreme Court considered a similar issue. In that case, a law clinic refused to comply with
an investigative demand by the Connecticut Commissioner of Consumer Protection pursuant to
the Connecticut Unfair Trade Practices Act ("CUTPA"), General Statutes $$ 42-110a, et seq. Id.,
512. In response, the Consumer Protection Commissioner sought an order from the Superior
Court requiring the law clinic's cooperation. Id., 512-13, The law clinic claimed that it did not
need to cooperate with the agency's investigation because CUTPA regulated attorney conduct,
an area exclusively under the control of the Judicial Branch, and was thus constitutionally infirm.
Id., 513-14. Our Supreme Court rejected that argument.
The Heslin court acknowledged: "CUTPA unquestionably deals with subject matter that
is within the judicial power, The Superior Court possesses inherent authority to regulate attorney
conductand to discipline the members of the bar." Id,, 523. Nevertheless, our Supreme Court
was "unpersuaded that the defendant has proven that CUTPA unconstitutionally operates in an
area under the exclusive control of the courts." (Emphasis added.) Id., 524. The court concluded
"[t]hat CUTPA, a statute of general applicability, may overlap with disciplinary rules specific to
attorney conduct does not render the statute unconstitutional... . It is no derogation of the
judiciary's power over attorneys to recognize that such power is not, in every respect, an
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exclusive one." Id. Consequently, our Supreme Court has recognized that the practice of law is
not an area under the exclusive control of the Judicial Branch and that attorneys are not immune
from any agency regulation. Indeed, courts later recognized that "the entrepreneurial aspects of
the practice of law are covered by CUTPA." (Emphasis added.)Haynes v. Yale-New Haven
Hospital, 243 Conn. 17, 35, 699 A.2d 964 (1997)."
In the present case, the plaintiff claims that ) 36a-671c (1) infringes the Judicial Branch's
ability to regulate the practice of law by regulating debt negotiation. First, as previously noted,
debt negotiation is not the practice of law. This court acknowledges that there may often be some
overlap between providing debt negotiation services and practicing law. Nevertheless, that
potential overlap certainly does not strip the department of all authority in the area. The
commissioner has no authority to initiate disciplinary proceedings against attorney, disbar
attorneys, or admit candidates to the practice of law. The commissioner's power under the debt
negotiation statutory framework merely encompasses enforcing statutes that regulate debt
negotiation services. This authority is specifically authorized by the legislature. See General

" The plaintiff claims that the analysis in Heslin is inapplicable to debt negotiation regulation
because our Supreme Court's later holding in Haynes v. Yale-New Haven Hospital, supra, 243
Conn. 35, effectively limited claims made under CUTPA to those involving the entrepreneurial
aspects of the practice of law. According to the plaintiff s argument, debt negotiation does not
involve the entrepreneurial or commercial aspects of the practice of law and, therefore, is in the
exclusive purview of the Judicial Branch. This court disagrees with the plaintiff s argument.
Haynes merely held that, in the case of a private civil suit, "[m]edical malpractice claims
recast as CUTPA claims cannot form the basis for a CUTPA violation." Id., 38. Although this
holding was later applied to civil suits made against attorneys; see Kosiorek v. Smigelsk, 138
Conn. App. 695, 712, 54 A.3d 564 (2012), cert. denied, 308 Conn. 901, 60 A.3d 287 (2013);
Haynes never extended its holding to limit CUTPA enforcement by state agencies. Moreover, in
the present case, the commissioner's statutory authority to enforce the debt negotiation statutes
includes no right to bring a professional malpractice suit or to regulate any aspect of attorney
licensing. Therefore, Haynes' concern that a professional malpractice suit would be recast as a
CUTPA violation is inapplicable. Consequently, Heslin's holding regarding the separation of
powers in the context of a state agency's enforcement of CUTPA has great weight in the present
case.
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Statutes $$ 36a-671 to 36a-671d. "In the absence of a demonstrated infringement on the
fundamental powers or responsibilities of a coordinate department of government, the primary
responsibility for formulating public policy must remain with the legislature." (Internal quotation
marks omitted.) Bartholomew v, Schweizer, supra, 217 Conn. 683.
Additionally, many of the plaintiff s concerns regarding the impact of ) 36a-671c upon
the practice of law were addressed by Heslin in the related context of its discussion of CUTPA's
applicability to a law clinic. Our Supreme Court acknowledged, "[n]othing in [CUTPA] prevents
an attorney from refusing to provide information protected, under the laws of evidence, by the
attorney-client privilege." Heslin v. Connecticut I.aw Clinic of Trantolo & Trantolo, 190 Conn.
510, 526 n.16. Likewise, nothing in $ 36a-671c prohibits the assertion of privilege by an
attorney. Indeed, the Rules of Professional Conduct recognize that there will be occasional
intrusions into the attorney-client relationship by government agencies and provides mechanisms
on how an attorney should deal with them. Rule 1.6 (d) provides guidance to attorneys who are
requested information pursuant to a state agency investigation. That rule provides: "A lawyer
may reveal such information.. . to respond to allegations in any proceeding concerning the
lawyer's representation of the client." Rules of Professional Conduct 1.6 (d). The commentary to
that rule explains: "A lawyer may be ordered to reveal information relating to the representation
of a client by a court or by another tribunal or governmental entity claiming authority pursuant to
other law to compel the disclosure. Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by the
attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer
must consult with the client about the possibility of appeal to the extent required by Rule 1.4.
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Unless review is sought, however, subsection (c) (4) permits the lawyer to comply with the
court's order." Id. Although aspects of debt negotiation may overlap with the practice of law,
that does not preclude any agency regulation. The regulation of debt negotiation is not in the
exclusive control of the Judicial Branch and, therefore, $ 36a-671c does not violate the
16

separationof powers doctrine.

This court agrees that the Judicial Branch has inherent authority over the admission and
regulation of attorneys. Merely because one is an attorney, however, does not make him or her
immune from all state agency regulation. The debt negotiation statutes provide distinctly
separateremedies, different both in purpose and in form from the scheme of regulation imposed
upon attorneys by the Judicial Branch. Compare General Statutes )$ 36a-50, 36a-52, and 36a671a, with Practice Book $ 2-34A (9) and General Statutes ) 51-88. This court recognizes that
the debt negotiation statutes' distinct form and purpose does not, by itself, guarantee that the

"Finally, this court must address the public comment submitted on behalf of the Judicial
Branch by Judge Patrick Carroll, the Deputy Chief Court Administrator, in response the request
the commissioner made for written comments pursuant to Regs., Conn. State Agencies $ 36a-187 (c). R., Ex. 16. At the outset, it is important to note that the comment did not unequivocally
support either the plaintiff or the department. Indeed, comment stated that "[t]he Judicial Branch
shares the Department of Banking's concerns regarding the infiltration of debt negotiation firms
into our state and the goal of protecting our citizens from unscrupulous tactics used and
ineffective services rendered by these unlicensed entities." R., Ex. 16, p.l. Additionally, the
comment provided no credence to the plaintiff s contention that law firms are exempt under )
36a-671c and actually specified that there would be situations where "the referring entity [law
firm] would be fined or disciplined under the Department of Banking regulations and the
attorney should be disciplined in accordance with the attorney disciplinary process established by
the Superior Court judges." R., Ex. 16, pp. 3-4.
To the extent that Judge Carroll's letter opines that debt negotiation services constitute
the practice of law, that opinion is not binding on this court because it constitutes a legal opinion.
A legal opinion is incompetent evidence except on foreign law. See, e.g., Webster Bank v.
Oakley, 265 Conn. 539, 551 n.10, 830 A.2d 139 (2003). Moreover, as discussed above, debt
negotiation services may be performed by a nonattorney and the fact that an attorney provides
such services does not transform the activity into the practice of law. See Bysiewicz v. Dinardo,
supra, 298 Conn. 774. Finally, Judge Carroll's comments were directed at a previous version of
that statute and did not address the statutory amendment to the attorney exemption language.
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Judicial Branch's power to regulate the practice of law will never be constitutionally
circumscribed. The plaintiff has not, however, demonstrated that the statute as applied to it
violated the separation of powers doctrine. In the area of debt negotiation regulation, there is no
reason why the Judicial Branch and the department cannot exercise overlapping authority.
IV
CONCLUSION
For all the reasons set forth above, the decision of the commissioner must be affirmed.
Judgment shall enter accordingly.

Prescott, J.
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