
 

  

 

 

   

    

   

 

    

   

  

 

    

 

 

IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR,  

Complainant,  

v.  

HOWARD FEINMEL,  

Respondent.  

Supreme Court Case 

No. SC- 

The Florida Bar File  

No. 2012-50,949(15D)   

________________________/ 

COMPLAINT  

The Florida Bar, complainant, files this Complaint against Howard Feinmel, 

respondent, pursuant to the Rules Regulating The Florida Bar and alleges: 

1. Respondent is, and at all times mentioned in the complaint was, a 

member of The Florida Bar, admitted on May 28, 1999 and is subject to the 

jurisdiction of the Supreme Court of Florida. 

2. The Fifteenth Judicial Circuit Grievance Committee “D” found 

probable cause to file this complaint pursuant to Rule 3-7.4, of the Rules 

Regulating The Florida Bar, and this complaint has been approved by the presiding 

member of that committee. 

3. Respondent has represented various persons and entities, including 

but not limited to, Edward Cherry, Eastwinds Partnership, and Fidelity Land Trust 

Company, LLC. 



 

4.  The various persons and entities represented by respondent would 

acquire title to  various real properties that  were subject to mortgage liens.  

5.   Respondent,  with full knowledge of the existence of a recorded  

mortgage lien  that was not  satisfied, would  file actions to quiet  title, thereby  

seeking to extinguish  the mortgage recorded against the related real  property.  

6.  Pursuant to the representation, respondent filed  numerous civil actions  

that were determined  to  be without merit, frivolous and in bad faith. These claims  

included,  but were not limited to, actions for: Declaratory Judgment under Florida 

Statutes §48.23(1)(d); Declaratory Judgment  under Florida Statute §695.01;  

Declaratory Judgment under Florida Statute §701.02; and to quiet title.  

7.  On or about October 20, 2011, respondent  filed an action to quiet title 

in Eastwinds Partnership  v. MERS, et. al, Case No. 502011CA016163XXXXMB, 

In the Circuit Court For Palm Beach County, Florida.  

8.  The case was assigned to the Honorable Thomas H. Barkdull, III.  

9.  On  or about  December 22, 2011, Judge Barkdull  held a hearing  in  the 

case wherein  he questioned respondent as to what his  legal  basis and  theory was  

for bringing  the action. Judge Barkdull granted respondent’s request to allow ten 

days for the response to  permit  him time to review the file and ordered respondent  

to  prepare a written explanation  of his theory of the case.  
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10.  Respondent filed a Memorandum of Law in response to  Judge 

Barkdull’s mandate. Essentially, respondent’s theory is that the failure to record an  

assignment  of mortgage renders  that mortgage extinguishable  against a subsequent  

purchaser of the real  property.  

11.  On or about January  5, 2012, Judge Barkdull conducted another  

hearing  in  the matter after reviewing respondent’s Memorandum of Law. At the 

hearing  Judge Barkdull provided respondent with the case law, J.P. Morgan Chase 

v. New Millenial, LC,  6 So.  3d 681(Fla. 2d DCA  2009), that demonstrated  

respondent’s theory for bringing  the action was without merit.  

12.  In  J.P. Morgan Chase v. New Millennial, LC, 6 So.  3d  681, 685-686  

(Fla. 2d DCA 2009) the court held that the statute providing  that  an unrecorded  

assignment is  not good against creditors or subsequent purchasers only applies  to  

purchasers  or assignees of the mortgage,  and  not to  purchasers  of the real  property. 

See also  In re Halabi, 184 F.  3d 1335 (USCA 11th Circuit, 1999).  

13.  Respondent was  thereby placed  on  notice that  his legal theories  for 

quiet title and  declaratory  actions  on behalf of a purchaser of the real  property  were 

frivolous and without  merit.  

14.  Respondent, with an  exercise of due diligence, should have known of 

the aforesaid case law authority prior to filing  the above mentioned action  on  

behalf of Eastwinds Partnership.  
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15.  Despite having such  actual  knowledge, respondent continued to  file 

similar frivolous  and  meritless actions  based on similar  legal theory.  

16.  Despite having  such  actual  knowledge, respondent failed  to  disclose 

to  the tribunals the relevant case law set forth  in  the New Millenial  case.  

17.  Numerous such cases were ultimately dismissed by different courts.  

18.  Following are a representative sample of such dismissals and the 

findings made by the respective courts therein.  

19.  Respondent represented Fidelity Land Trust (Fidelity) in the case 

styled  The Fidelity Land Trust Company  LLC v. Mortgage Electronic Registration  

Systems, Inc. (MERS), et al., Case No. 12-cv-01367, in  the United States District  

Court, Middle District of Florida. That case was removed  to  the Federal Court  on  

or about September 7, 2012.  

20.  Attached hereto as  Exhibit 1  is a copy of an order in the aforesaid  

case, dated December 27, 2012, and published at 2012  WL 6720992 (M.D. Fla.),  

wherein  the Court found:   

Like the Magistrate Judge, this Court concludes that Plaintiff initiated  

and pursued this  litigation in bad faith. The evidence of this  is  legion: a state judge 

has  told Plaintiff that  its legal theory is  meritless; a federal judge has  told Plaintiff 

its legal theory is frivolous; and  the Florida Attorney General has obtained  

injunctive relief against Plaintiff to  prevent it from asserting claims based on the 

legal  theory advanced in this lawsuit. Yet  even  in its  objection, Plaintiff clings to  

the notion  that its claims have merit. They do  not.  
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Plaintiff is aware that its claims have no merit. Its business model, 

however, does not rely on the ability to prevail on the merits. Rather, Plaintiff 

appears to be in the business of delaying lawful foreclosures. The courts are not to 

be used to delay, deny, or frustrate just claims, and they are not to be used as a cog 

in a litigant's business model. Litigants who pursue meritless claims should be 

sanctioned, if only to ensure that the burden of their contemptuous behavior is 

borne by themselves alone. 

21. Another example is respondent’s filing the case styled The Fidelity 

Land Trust Company LLC v. Mortgage Electronic Registration Systems, Inc. 

(MERS), et al., Case No. 12-CA-005543XXXXMB, in the Fifteenth Judicial 

Circuit in and for Palm Beach County, Florida. That case was filed on or about 

March 23, 2012, shortly after the hearings with Judge Barkdull. 

22. By order dated January 31, 2013, the court found that the action was 

frivolous and sanctions were awarded. The Court found the law to be well settled 

that an assignment of mortgage does not need to be recorded, and “the failure to 

record an assignment of mortgage does not extinguish the mortgage” and “does not 

afford the mortgagor or anyone standing in the mortgagor’s shoes an opportunity 

to avoid the mortgage.” A copy of the said order is attached hereto as Exhibit 2. 

23. Respondent also represented Fidelity in the case styled The Fidelity 

Land Trust Company LLC v. Mortgage Electronic Registration Systems, Inc. 

(MERS), et al.,12-cv-61846-DMM, in the United States District Court for the 

Southern District of Florida. That case was removed to Federal Court on or about 

September 19, 2012. 
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The Court entered an Order in the case on or about May 21, 2013. A copy of 

the order is attached hereto as Exhibit 3. At page 10 of the order, the court found 

as follows: 

After reviewing the allegations in the Amended Complaint, as well as 

the arguments made in the original Motion and Amended Motion, I find that this 

lawsuit was baseless and its filing was frivolous. 

24. By the conduct set forth above, respondent violated R. Regulating Fla. 

Bar 4-3.1 [A lawyer shall not bring or defend a proceeding, or assert or controvert 

an issue therein, unless there is a basis in law and fact for doing so that is not 

frivolous, which includes a good faith argument for an extension, modification, or 

reversal of existing law. A lawyer for the defendant in a criminal proceeding, or 

the respondent in a proceeding that could result in incarceration, may nevertheless 

so defend the proceeding as to require that every element of the case be 

established.]; 4-3.3(a)(3) [A lawyer shall not knowingly fail to disclose to the 

tribunal legal authority in the controlling jurisdiction known to the lawyer to be 

directly adverse to the position of the client and not disclosed by opposing 

counsel.]; 4-4.1(b) [[In the course of representing a client a lawyer shall not 

knowingly fail to disclose a material fact to a third person when disclosure is 

necessary to avoid assisting a criminal or fraudulent act by a client, unless 

disclosure is prohibited by rule 4-1.6.]; 4-8.4 (a)[A lawyer shall not violate or 

attempt to violate the Rules of Professional Conduct, knowingly assist or induce 
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another to do so, or do so through the acts of another.]; 4-8.4(c) [A lawyer shall not

engage in conduct involving dishonesty, fraud, deceit, or misrepresentation, except 

that it shall not be professional misconduct for a lawyer for a criminal law 

enforcement agency or regulatory agency to advise others about or to supervise 

another in an undercover investigation, unless prohibited by law or rule, and it 

shall not be professional misconduct for a lawyer employed in a capacity other 

than as a lawyer by a criminal law enforcement agency or regulatory agency to 

participate in an undercover investigation, unless prohibited by law or rule.]; and 

4-8.4(d) [A lawyer shall not engage in conduct in connection with the practice of 

law that is prejudicial to the administration of justice, including to knowingly, or 

through callous indifference, disparage, humiliate, or discriminate against litigants, 

jurors, witnesses, court personnel, or other lawyers on any basis, including, but not 

limited to, on account of race, ethnicity, gender, religion, national origin, disability, 

marital status, sexual orientation, age, socioeconomic status, employment, or 

physical characteristic.]. 

WHEREFORE, The Florida Bar respectfully requests respondent will be 

appropriately disciplined in accordance with the provisions of the Rules Regulating 

The Florida Bar as amended. 
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Michael David Soifer, Bar Counsel

The Florida Bar

Ft. Lauderdale Branch Office

Lake Shore Plaza II

1300 Concord Terrace, Suite 130

Sunrise, Florida 33323

(954) 835-0233

Florida Bar No. 545856

msoifer@flabar.org 

lmgarcia@flabar.org 

ADRIA E. QUINTELA

Staff Counsel

The Florida Bar

Lakeshore Plaza II, Suite 130

1300 Concord Terrace

Sunrise, Florida 33323

(954) 835-0233

Florida Bar No. 897000

aquintel@flabar.org 
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CERTIFICATE OF SERVICE 

I certify that this document has been E-filed with The Honorable John A. 

Tomasino, Clerk of the Supreme Court of Florida, using the E-Filing Portal and 

that a copy has been furnished by United States Mail via certified mail No. 7013 

1090 0001 9122 3212, return receipt requested to Howard Feinmel, Respondent, 

whose record Bar address is Law Office of Howard Feinmel, P.A., 1499 W. 

Palmetto Park Road, Suite 140, Boca Raton, Florida 33486 and to his record Bar 

e-mail address of feinmel@hotmail.com; with a copy by electronic mail to Michael 

David Soifer, Bar Counsel, msoifer@flabar.org, on this 22nd day of September, 

2014. 

ADRIA E. QUINTELA 

Staff Counsel 

NOTICE OF TRIAL COUNSEL AND  DESIGNATION  OF PRIMARY  

EMAIL ADDRESS  

PLEASE TAKE NOTICE that the trial counsel in this matter is Michael 

David Soifer, Bar Counsel, whose address, telephone number and primary and 

secondary e-mail address are The Florida Bar, Ft. Lauderdale Branch Office, Lake 

Shore Plaza II, 1300 Concord Terrace, Suite 130, Sunrise, Florida 33323, (954) 

835-0233, msoifer@flabar.org and lmgarcia@flabar.org. Respondent need not 

address pleadings, correspondence, etc. in this matter to anyone other than trial 

counsel and to Staff Counsel, The Florida Bar, Lakeshore Plaza II, 1300 Concord 

Terrace, Suite 130, Sunrise, Florida 33323, aquintel@flabar.org. 

MANDATORY ANSWER NOTICE 

RULE 3-7.6(h)(2), RULES OF DISCIPLINE, EFFECTIVE MAY 20, 2004, 

PROVIDES THAT A RESPONDENT SHALL ANSWER A COMPLAINT. 
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Westlaw. 


Slip Copy, 2012 WL 6720992 (M.D.Fla.) 
(Cite as: 2012 WL 6720992 (M.D.Fia.)) 

told Plaintiff that its legal theory is meritless; a federal H judge bas told Plaintiff its legal theory is frivolous; Only the W estlaw citation is currently available. 
and the Florida Attorney General bas obtained in
junctive relief against Plaintiff to prevent it from as

United States District Court, M.D. Florida, 

serting claims based on the legal theory advanced in 

Orlando Dhiision. 

this lawsuit. Yet even in its objection, Plaintiff clings 

The FIDELITY LAND 1RUST COMPANY, LLC, 

to the notion that its claims have merit. They do not. 

Plaintiff, 

v. 


Plaintiff is aware that its claims have no merit. Its MORTGAGE ELEC1RONIC REGISTRATION 

business model, however, does not rely on the ability SYS1EMS, INC.; and Homecomings Financial Net

to prevail on the merits. Rather, Plaintiff appears to be work, Inc., Defendants. 

in the business of delaying lawful foreclosures. The 
courts are not to be used to delay, deny, or frustrate No. 6:12-cv-1367-0rl-37TBS. 

just claims, and they are not to be used as a cog in a Dec. 27, 2012. 

litigant's business modeL Litigants who pursue me
ritless claims should be sanctioned, if only to ensure 

Howard Feinmel, The Law Offices of Howard Fein that the burden of their contemptuous behavior is 
mel, P A, Boca Raton, FL, for Plaintiff borne by themselves alone. 

Jose David Vega, Bradley, Arant, Bouh & Cummings, Accordingly, it is hereby ORDERED and AD
LLP, Birmingham, AL, for Defendants. JUDGED: 

ORDER I. Plaintiffs Objections to the Magistrate Judge's 
ROY B. DALTON JR., District Judge. Report and Recommendation (Doc. Hi) are 

*I This cause is before the Court on Magistrate OVERRULED. 
Judge Thomas B. Smith's Report and Recommenda
tion dated December 4, 2012. (Doc. 12.) The Magi

2. The Magistrate Judge's Report and Recommenstrate Judge recommends that this Court grant in part 
dation (Doc. 12) is ADOPTED as the opinion ofthe and deny in part Defendants' Motion for Attorney's 
Court. Fees, Costs and Sanctions (Doc. 10.) Plaintiff filed a 

timely objection to the Magistrate Judge's Report and 
Recommendation. (Doc. 16.) 3. Defendants' Motion for Attorney's Fees Costs 

and Sanctions (Doc. 10) is GRANTED IN, PART 
and DENIED IN PART. It is granted to the extent When a party objects to a magistrate judge's 
it seeks, pursuant to the Court's inherent power, findings, me district court must "make a de novo de
sanctions against Plaintiff. The Motion is denied in termination of those portions of the report ... to which 
all other respects. objection is made." 28 U.S.C. § 636<b'Kl). The district 

court "may accept, reject, or modify, in whole or in 
part, the findings or recommendations made by the 4. The Court hereby finds that Plaintiff The Fidelity 

magistrate judge." Id The district court must consider Land Trust Company, LLC instituted and prose

the record and factual issues based on the record in cuted this action in bad faith. As a sanction, and in 

dependent of the magistrate judge's report. Ernest S. accordance with its inherent power, the Court 
ex rei. JeffreyS. v. State Bd o(Ednc.. 896 F.2d 507. awards Defendants their reasonable attorney's fees 
5 13 {lith Cir.l990). and costs. 

Like the Magistrate Judge, this Court concludes 5. Defendants shall apply for their award of attor
that Plaintiff initiated and pursued this litigation in bad ney's fees and costs by separate motion on or before 
faith. The evidence of this is legion: a state judge has January 11, 2013, in accordance with Local Rule 

Page I 

0 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Slip Copy, 2012 WL 6720992 (M.D.Fla.) 
(Cite as: 2012 WL 6720992 (M.D.Fia.)) 

4.18. 

*2 6. Plaintiffs counsel, Howard Feinme~ is hereby 
placed on notice that the claims raised in this lawsuit 
are without merit. If Mr. Feinmel continues to 
commence lawsuits based on the legal theories ad· 
vanced in this case or continues to prosecute any 
claims based on these meritless theories, the Court 
may, pursuant to Local Rule 2.04, refer the matter to 
the Grievance Committee of the U.S. District Court 
for the Middle District of Florida for an investiga
tion and recommendation as to whether such con· 
duct merits disciplinary action by the Court. 

DONE AND ORDERED. 

M.D.Fla.,2012. 

Fidelity Land Trust Co., LLC v. Mortgage Electronic 

Registration Systems, Inc. 

Slip Copy, 2012 WL 6720992 (MD.Fla.) 


END OF DOCUMENT 
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TilE ClRCUIT COURT OF TilE FIF I EENTH JUDICIAL 
ClRCUIT OF FLORIDA, IN AND FOR PALM BEACH COUNTY 

CIVil.. DIVISION "AI" 
CASE NO. 502012CA005543XXXX MB AI 

TilE FIDELITY LAND TRUST AS 
TRUSTEEUNDER LAND TRUST 
NO. 000004, DATED DECEMBER 
12,2011, A FLORIDA LAND TRUST, 

PLAINTIFF, 
vs 
MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC., AND AMERICA'S WHOLESALE 
LENDER, 

DEFENDANTS. 

----------------------~' 
ORDER GRANTING DEFENDANTS' MOTION FOR SANCTIONS 

AGAINST PLAINTIFF 

THIS CAUSE having come before the Court upon Defendants' Motion for Sanctions 

Against Plaintiff, the Court having heard oral argument on said Motion -and the Court being 

otherwise duly advised in the premises, determines as follows: 

1. Count 1 of Plaintiff's First Amended Compliant under Fla. Stal§48.23 is frivolous 

because it is clear that the statue only applies to security interests created after the recording of a 

lis pendens. Here, the Mortgage was recorded on October 19, 2004, in Official Records Book 

17654, page 1636 of the public records of Palm Beach County, Florida- seven years before the 

Plaintiff recorded its notice of lis pendens. Accordingly, the filing of Plaintiffs action does not 

constitute a bar to the enforcement of the Mortgage. 

2. Count ll of Plaintiff's First Amended Complaint under Fla. Stat §695.01 is frivolous 

because it is well-settled law that an assignment of mortgage need not be recorded, and the 

assignee's alleged failure to record the assignment of mortgage does not extinguish the 

mortgage. See Johns v. Gillian, 184 So. 140, 143 (1938) ("If the note or other debt secured by a 

http:Stal�48.23
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mortgage be transferred without any formal assignment of the mortgage, or even a delivery of it, 

the mortgage in equity passes as an incident to the debt, unless mere be some plain and clear 

agreement to the contrary, if that be the intention of the parties"); see also JP Morgan Chase v. 

New Millenial. LC, 6 So. 3d 681 (Fla. 2d DCA 2009) (holding that the failure to record any 

subsequent assignment should not afford the mortgagor or anyone standing in his sboes an 

opportunity to avoid the mortgage). 

3. Count ill of Plaintiff's First Amended Complaint under Fla. StaL §701.02 is frivolous 

because, as stated above, it is well-settled law that an assignment of mortgage need not be 

recorded, and the failure to record an assignment of mortgage does not afford the mortgagor or 

anyone standing in the mortgagor's shoes an opportunity to avoid the mortgage. See /n re 

Halabi, 184 F.3d 1335, 1337-1338 (lllh Cir. 1999) ('The recording requirement is not intended 

to protect one claiming under a mortgagor-against whose property there is already a perfected 

mortgage - with respect to subsequent assignments of the mortgage"); ~ee also JP Morgan 

Chase, 6 SO. 3d at 685 ('"because the mortgagor's successor 'had constructive notice of a 

mortgage by whomever held, he cannot assume the status of a bona fide purchaser without 

notice.' Any other interpretation of section 701.02 would turn well-established secured 

transaction principles on their heads: a buyer could effectively ignore a recorded mortgage 

simply because the mortgage/note has been sold in the aftermarket to a different financial 

institution which has failed to record the assignmenL") (citing /n re Halabi, 184 F.3d 1335). 

4. Count IV of Plaintiff's First Amended Complaint to quiet title is based upon 

Plaintiff's frivolous declaratory judgment claims. As stated above, an assignment of mortgage 

does not need to be recorded in order to be effective. Moreover, the assignee's alleged failure to 
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record the assignment of mortgage does not entitle Plaintiff to have the Mortgage "canceled," 

and cannot form basis for a quiet title claim. 

Accordingly, it is hereby ORDERED AND ADJUDGED that Defendants' Motion for 

Sanctions Against Plaintiff is hereby GRANTED, jointly and severally, against: I) Plaintiff, THE 

FIDELITY LAND TRUST AS TRUSTEE UNDER LAND TRUST No. 000004, DATED 

DECEMBER 12, 2011, A Florida Land Trust; II) Howard Feinmel; EI) Law Office of Howard 

Feinmel, P .A.; and Pv) the Delta Law Firm. 

IT IS ALSO ORDERED AND ADJUDGED that Defendants shall set a hearing on the 

amount of sanctions to be awarded. Mr. Howard Feinmel is hereby ordered to be personally 

present at the hearing on the amount of sanctions to be awarded. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida, this 31st day 
of January, 2013. 

MEENU SASSER, CIRCUIT JUDGE 

Copies furnished: 

Howard Feinmel, Esq., Law Office of Howard Feinmel, P .A., 1499 W. Palmetto Park Road, Ste. 

140, Boca Raton, FL33486-3319; feinmel@hotmail.com 


Albert D. Gibson, Esq., Blank Rome, LLP, 1200 North Federal Highway, Ste. 312, Boca Raton, 

FL 33432; AGibson@BlankRome.com 


mailto:feinmel@hotmail.com
mailto:AGibson@BlankRome.com


Case 0:12-cv-61846-DM Document 20 Entered on FLSD D et 05/22/2013 Page 1 of 12 

The Florida Bar's 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

CASE N0.12-61846-CIV-MIDDLEBROOKS 

THE FIDELITY LAND TRUST 
COMPANY, LLC as Trustee under Trust 
No. 000013 dated December 29, 2011, 

Plaintiff, 

vs. 

MORTGAGE ELECTRONIC 
REGISTRATION SYSTEMS, INC. and 
HOMECOMINGS FINANCIAL 
NETWORK, INC., 

Defendants. 

--------------------------~' 
ORDER ON DEFENDANTS' MOTIONS FOR ATTORNEYS' FEES. COSTS, AND 

SANCTIONS 

THIS CAUSE comes before the Court upon Defendants' Motion for Attorneys' Fees, 

Costs, and Sanctions (DE 12) ("Motion"), filed September 28, 2012, and Amended Motion for 

Attorneys' Fees, Costs, and Sanctions (DE 15) ("Amended Motion''), filed October 19, 2012. 

Defendants also filed a Motion for Hearing (DE 16) on November 19, 2012, to which Plaintiff 

filed a Response (DE 17) on December 3, 2012. However, Plaintiff did not respond to 

Defendants' other Motions.1 I have reviewed the Motions and their related filings, and I am 

otherwise fully advised in the premises. 

1 Defendants' Motion and Amended Motion were fi.led on September 28, 2012, and October 19, 
2012, respectively. Defendants subsequently filed a Motion for Hearing on November 19, 2012. 
Plaintiff only responded to the Motion for Hearing. In this Response, Plaintiff makes two brief 
and simplistic statements appearing to counter the Motions. Because Plaintiff had notice of the 
filings- as evidenced by the Response (DE 17) -but otherwise failed to oppose the Motions 
within the time provided by the Local Rules, the Motions are due to be granted by default. 
Nevertheless, the Court opts to consider the merits of the Motions as set forth below. 

1 
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I. Background 

Plaintiff The Fidelity Land Trust Company, LLC ("Fidelity" or "Plaintiff') commenced 

the instant action in state court on March 26, 2012, seeking a declaratory judgment to extinguish 

the mortgage on the subject property and to quiet title ofthe subject property. (See DE 1-1 at 33

38). Fidelity also filed a Notice o£ Lis Pendens that same day. (DE 1-1 at 30). Fidelity sought 

this declaratory relief pursuant to sections 695.01 and 701.02 of the Florida Statutes. (DE 1-1 at 

35-36). The docket does not reflect that Defendants were served with the original Complaint. 

On July 17, 2012, Fidelity filed a First Amended Complaint seeking declaratory judgment 

pursuant to sections 48.23 and 695.01 of the Florida Statutes that the subject mortgage be 

extinguished and/or that the subject mortgage is not good or effectual as against Plaintiff. 

Defendant Mortgage Electronic Registration Systems, Inc. ("MERS") filed a Motion to Dismiss 

(DE 1-1 at 68) in state court on August 26, 2012. On September 19, 2012, Defendant 

Homecomings Financial Network, Inc. ("HFN") removed the action to federal court on the basis 

of diversity jurisdiction. HFN then filed a Motion to Dismiss (DE 9) on September 26, 2012. 

On September 28, 2012, Plaintiff filed a Notice ofVoluntary Dismissal (DE 11), and this Court 

dismissed the action without prejudice soon thereafter. (See DE 14). 

In the original Motion, Defendants seek sanctions against Plaintiff under the inherent 

powers of the Court. (See DE 12 at 1, n.32
). Also, on September 29, 2012, Defendants served on 

Fidelity a letter and draft Amended Motion pursuant to Federal Rule of Civil Procedure 11 and 

section 57.105 o£ the Florida Statutes for filing a frivolous lawsuit for an improper purpose. 

Then, on October 19, 2012, Defendants filed their Rule 11 and section 57.105 Amended 

2 The Court notes that the second footnote in the Motion appears as note "3," presumably due to 
a typographical error. 

2 
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Motion.3 Defendants seek dismissal of this case with prejudice and an award of attorney's fees 

and costs incurred in defending this law suit. 

Defendants allege that Fidelity is an entity that purchases encumbered properties from 

homeowners who seek to avoid making payments on their mortgage. (DE 12 at 2). It is alleged 

that Fidelity was incorporated by Edward T. Kennedy alk/a Edward C. Tudor alk/a Edward 

Cherry ("Edward Cherry"), who is the subject of a Consent Judgment Entering Injunctive Relief 

("Consent Judgment") with the Attorney General ofthe State of Florida. (DE 12-2). Pursuant to 

the Consent Judgment, Edward Cherry is prohibited from engaging in consumer-debt related 

services. 

However, according to Defendants, Fidelity now engages in a practice of acquiring 

mortgaged properties from borrowers to subsequently bring baseless quiet title actions. 

Defendants claim that Plaintiffs purposes are to cloud title and prevent the lender from obtaining 

or providing clear title to property at an eventual foreclosure sale. 

Plaintiff has filed multiple cases similar to this one, at least one of which was recently 

dismissed with prejudice as "frivolous." See The Fidelity Land Trust Co., LLC as Trustee for 

Florida Land Trust No. 00160 dated January 20, 2012 v. Centex Home Equity Co., LLC, 12-CV

2309-T-27TBM, 2012 WL 5383092 (M.D. Fla. Nov. 2, 2012). 

In this case, the borrowers, Justin Friedle and Sandra Beatriz Friedle (collectively, the 

"Borrowers"), executed a promissory note in the amount of $140,000 (the "Note"). The Note 

was subsequently endorsed by HFN. Contemporaneously therewith, the Borrowers executed a 

mortgage (the "Mortgage") in favor of HFN, securing the Note. The Mortgage pledges certain 

3 The first paragraph of the Amended Motion indicates that the first Motion was filed pursuant to 
28 U.S.C. § 1927, the Court's inherent power, and Florida law. However, the original Motion 
makes no mention of§ 1927, which allows sanctions against attorneys for unreasonably and 
vexatiously multiplying the proceedings. 
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real property located in Sunrise, Florida, as security for the Note. On October 11, 2002, the 

Mortgage was recorded. Nine years later, on December 29, 2011, the Borrowers executed a 

Warranty Deed to Trustee for the Sub]ect Property in Fidelity's favor. (DE 1-1 at 3). Fidelity 

acquired this deed to the subject property for $10.00. The deed was then recorded on January 26, 

2012. (!d). 

ll. Discussion 

The general rule is that federal courts sitting in diversity apply state law to substantive 

issues, and federal law to procedural matters. See Hanna v. Plumer, 380 U.S. 460, 465 (1965); 

Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-79 (1938). Statutes allowing recovery ofi attorney's 

fees are substantive for Erie purposes. McMahon v. Toto, 256 F .3d 1120, 1132 (11th Cir.200 1 ), 

modified on other grounds, 311 F.3d 1077 (11th Cir. 2002); see also Alyeska Pipeline Serv. Co. 

v. The Wilderness Socy, 421 U.S. 240,259, n.31 (1975). Further, "[a]ttorney's fees pursuant to 

Florida Statute § 57.105 may be awarded to the prevailing party in a suit brought in federal 

court." Fidelity Land Trust Co., LLC v. Mortgage Elec. Registration Sys., Inc., 6:12-cv-1678

0rl-31TBS, 2013 WL 499507, at *2 (M.D. Fla. Feb. 11, 2013) (quoting Bank.Atlantic v. Blythe 

Eastman Paine Webber, Inc., 955 F.2d 1467, 1478 n.ll (11th Cir.1992)). 

Also, it is well settled that the "Federal Rules ofi Civil Procedure, like other provisions ofi 

federal law, govern the mode ofi proceedings in federal court after removal." Granny Goose 

Foods, Inc. v. Brotherhood o[Teamsters & Auto Truck Drivers Local No. 70 ofAlameda Cnty., 

415 U.S. 423,438 (1974). A district court sitting in diversity can order sanctions pursuant to its 

inherent authority. Chambers v. NASCO, Inc., 501 U.S. 32 (1991). Thus, ifi appropriate, the 

Court in this case can rely on either Federal Rule 11 or its inherent powers to sanction Plaintiff~ 

and may award attorney's fees under section 57.105 ofithe Florida Statutes. 

4 
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A. Federal Rule ofCivil Procedure 11 

Rule 11 provides in relevant part: 

(b) Representations to the Court. By presenting to the court a pleading, written 
motion, or other paper--whether by signing, filing, submitting, or later advocating 
it--an attorney or unrepresented party certifies that to the best ofi the person's 
knowledge, information, and belief1 formed after an inquiry reasonable under the 
circumstances: 

(1) it is not being presented for any improper purpose, such as to harass, cause 
unnecessary delay, or needlessly increase the cost ofi litigation; 

(2) the claims, defenses, and other legal contentions are warranted by existing law 
or by a nonfrivolous argument for extending, modifying, or reversing existing law 
or for establishing new law; 

[...] 

(c) Sanctions. 

[...] 

(2) Motion for Sanctions. A motion for sanctions must be made separately from 
any other motion and must describe the specific conduct that allegedly violates 
Rule 11 (b). The motion must be served under Rule 5, but it must not be filed or be 
presented to the court ifi the challenged paper, claim, defense, contention, or 
denial is withdrawn or appropriately corrected within 21 days after service or 
within another time the court sets. lfi warranted, the court may award to the 
prevailing party the reasonable expenses, including attorney's fees, incurred for 
the motion. 

[...] 

(4) Nature ofi a Sanction. A sanction imposed under this rule must be limited to 
what suffices to deter repetition ofi the conduct or comparable conduct by others 
similarly situated. The sanction may include nonmonetary directives; an order to 
pay a penalty into court; or, ifi imposed on motion and warranted for effective 
deterrence, an order directing payment to the movant ofi part or all ofi the 
reasonable attorney's fees and other expenses directly resulting from the violation. 

Fed. R. Civ. P. 11(b), (c)(2), (4). 

The purpose ofi Rule 11 sanctions is to "reduce frivolous claims, defenses, or motions, 

and to deter costly meritless maneuvers." Kaplan v. DaimlerChrysler, A.G., 331 F.3d 1251, 

5 
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1255 (11th Cir. 2003); see also Didie v. Howes, 988 F.2d 1097, 1104 (11th Cir. 1993) ("Rule 11 

sanctions are designed to 'discourage dilatory or abusive tactics and help to streamline the 

litigation process by lessening frivolous claims or defenses ... They 'may be imposed for the 

purpose ofi deterrence, compensation and punishment"). The objective standard for applying 

Rule 11 is "reasonableness under the circumstances," and "what was reasonable to believe at the 

time the pleading was submitted." Baker v. Alderman, 158 F.3d 516, 524 (11th Cir. 1998) 

(quotation omitted); Kaplan, 331 F.3d at 1255. 

In keeping with the purpose ofi the Rule, in 1993 it was amended to include the "safe 

harbor" provision found in section (c)(2). See Fed. R. Civ. P. 11, Advisory Committee Note, 

1993 Amendments. Under the provision, a party will not be subject to sanctions ifithe offending 

motion or pleading is withdrawn within 21 days ofi service ofi the Rule 11 motion on the party. 

ld. The Advisory Committee noted that "a party cannot delay serving its Rule 11 motion until 

conclusion ofthe case (orjudicial rejection ofithe offending contention)." !d. 

The Eleventh Circuit has said that ''the service and filing ofi a motion for sanctions must 

occur prior to final judgment or judicial rejection ofithe offending motion." Gwynn v. Walker (In 

re Walker), 532 F.3d 1304, 1309 (11th Cir. 2008) (quotation omitted). In G1rynn, the court 

denied the allegedly offending motion before the expiration ofithe 21-day safe harbor period. Id. 

at 1308; Abreu v. Alutiiq-Mele, LLC, 11-20888-CIV, 2012 WL 4369734, at *9 (S.D. Fla. Aug. 

3, 2012). 

Nevertheless, Rule 11 motions are not barred completely ifi compliance with the safe 

harbor provision is not possible because courts can impose Rule 11 sanctions sua sponte, as long 

as the party potentially subject to sanctions has notice and an opportunity to respond. See 

Kaplan, 331 F.3d at 1255-56 (11th Cir. 2003). In Kaplan, the Eleventh Circuit noted that 

6 
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because no "safe harbor" opportunity to withdraw or correct a filing exists in a court-initiated 

Rule 11 proceeding, other courts use a higher "akin to contempt" standard in such cases. /d. For 

example, the Second Circuit uses a "subjective bad faith" standard, which was otherwise 

replaced with the objective one by the 1993 amendments. /d. at 1255 n.2. The Eleventh Circuit 

~oined other circuits in applying a higher "akin to contempt" interpretation of the Rule 11 

standard when the court acts sua sponte and there is no opportunity to withdraw or correct the 

filing in question, but declined to decide whether the district court must fmd that the offender 

acted in subjective bad faith in such cases. /d. at 1256; McDonald v. Emory Healthcare Eye 

Center, 391 F. App'x 851, 853 (11th Cir. 2010). 

In this case, Defendants allege that Plaintiff should be sanctioned for filing a frivolous 

Complaint for an improper purpose. Defendants served the Amended Motion seeking sanctions 

pursuant to Rule 11 and section 57.105 of the Florida Statutes on the Plaintiff and waited at least 

21 days before filing it with the Court. The Court had not ruled on the merits of the pleading in 

question before the motion for sanctions was filed, and had not initiated Rule 11 proceedings. 

However, Plaintiff did not have an opportunity to withdraw or correct the allegedly offending 

pleading after being served with the Rule 11 Motion because Plaintiff had already withdrawn it 

by filing the voluntary dismissal. Thus, this is a situation in which Rule 11 drafters envisioned 

that Plaintiff would not be subject to Rule 11 sanctions because Plaintiff has changed its 

offensive course of action. Moreover, Plaintiff did so in this case without the encouragement of 

a potential Rule 11 Motion. 

Defendants argue that this case was completely baseless, and that, consequently, it had to 

be dismissed with prejudice. However, Rule 11 states that a motion for sanctions should not be 

filed with the court if the challenged filing is "withdrawn or appropriately corrected." Fed. R. 

7 
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Civ. P. ll(c)(2). Thus, the Rule is silent on the issue ofiwhether the offending pleading should 

be withdrawn with or without prejudice to avoid sanctions. See Robinson v. Alutiq-Mele, LLC, 

643 F. Supp. 2d 1342, 1351 (S.D. Fla. 2009). Further, Defendants offer no support for reading 

an additional requirement ofi withdrawal with prejudice into the Rule, and the undersigned finds 

no reason to do so. See id. Overall, because Plaintiff voluntarily asked the Court to dismiss this 

action before Defendants initiated and filed their Amended Motion, Rule 11 sanctions are not 

appropriate in this case. 

B. Section 57.105 ofthe Florida Statutes 


Section 57.105 ofi the Florida Statutes states in relevant part: 


(1) Upon the court's initiative or motion ofi any party, the court shall award a 
reasonable attorney's fee, including prejudgment interest, to be paid to the 
prevailing party in equal amounts by the losing party and the losing party's 
attorney on any claim or defense at any time during a civil proceeding or action in 
which the court fi.nds that the losing party or the losing party's attorney knew or 
should have known that a claim or defense when initially presented to the court or 
at any time before trial: 

(a) Was not supported by the material facts necessary to establish the 
claim or defense~ or 

(b) Would not be supported by the application ofi then-existing law to 
those material facts. 

[...] 

(4) A motion by a party seeking sanctions under this section must be served but 
may not be filed with or presented to the court unless, within 21 days after service 
ofi the motion, the challenged paper, claim, defense, contention, allegation, or 
denial is not withdrawn or appropriately corrected. 

Fla. Stat.§ 57.105. 

The "safe harbor" provision, Fla. Stat. § 57.105(4), became effective on July 1, 2002. 

Bionetics Corp. v. Kenniasty, 69 So. 3d 943, 947 (Fla. 2011), cert. denied, 132 S. Ct. 848 (2011). 

It was modeled after Federal Rule 11, and the Florida Supreme Court looks to federal law to 
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interpret the safe harbor provision. Senate Staff Analysis and Economic Impact Statement, S.B. 

528, FL Staff An., S.B. 528, 12/18/2001; Pino v. Bank of New York, - So. 3d -, 38 Fla. L. 

Weekly S78, 2013 WL 452109, at *17 (Fla. Feb. 7, 2013). 

In a recent decision, the Florida Supreme Court held that sanctions under section 57.105 

were unavailable because plaintiff dismissed the case without prejudice within 21 days of the 

defendant's request for sanctions. Pino, 2013 WL 452109, at *17. In holding so, the Florida 

Supreme Court relied on a Middle District of Florida decision, which states that "a party who 

seeks Rule 11 sanctions based upon allegations in a complaint, cannot wait until the action has 

been voluntarily dismissed by the opposing party because the party who voluntarily dismisses a 

case has withdrawn the offending pleading by dismissing the case." Id. (quoting Morroni v. 

Gunderson, 169 F.R.D. 168, 171 (M.D.Fla.l996)). Thus, consistent with the Rule 11 analysis 

above, an award of attorneys' fees under section 57.105 of the Florida Statutes is not appropriate 

in this case. 

C. The Court's Inherent Powers 

A district court can order sanctions pursuant to its inherent power if an attorney or a party 

acted in bad faith. Chambers v. NA.SCO, Inc., 501 U.S. 32 (1991); Barnes v. Dalton, 158 F.3d 

1212, 1214 (11th Cir. 1998). "A finding of bad faith is warranted where an attorney knowingly 

or recklessly raises a frivolous argument, or argues a meritorious claim for the purpose of 

harassing an opponent. A party also demonstrates bad faith by delaying or disrupting the 

litigation or hampering enforcement of a court order." Id 

Courts can dismiss an action and assess attorney's fees as sanctions under their inherent 

powers. Chambers, 501 U.S. at 45. Because dismissal with prejudice is an extreme sanction, it 

may only be properly imposed when: "(1) a party engages in a clear pattern of delay or willful 

9 
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contempt (contumacious conduct); and (2) the district court specifically finds that lesser 

sanctions would not suffice." Betty KA.gencies, Ltd. v. MfV MONADA, 432 F.3d 1333, 1337-38 

(11th Cir. 2005) (quotations omitted). 

After reviewing the allegations in the Amended Complaint, as well as the arguments 

made in the original Motion and Amended Motion, I find that this lawsuit was baseless and its 

filing was frivolous. 

Several factors weigh in favor ofi finding that Plaintiffi acted in bad faith by initiating a 

frivolous action for an improper purpose. First, the judge in Eastwinds Partnership v. MERS, 50 

2011 CA 016163 (Fla. 15th Cir.), made Edward Cherry, a principal in both Eastwinds 

Partnership and Fidelity, and Fidelity's counsel, Howard Feinmel, aware: (1) ofi the holding ofi 

JP. Morgan Chase v. New Millenia/, LC, 6 So. 3d 681, 685-86 (Fla. 2d DCA 2009); and (2) that 

their similar case to declare another mortgage extinguished was contradicted by the case law. 

(DE 12-6). The hearing on this issue took place on January 5, 2012, months before this action 

was initiated. !d. 

Second, Plaintiff initiated this action and filed the lis pendens on the subject property on 

March 26, 2012, but did not serve Defendants until after the filing o:fi the First Amended 

Complaint in July. Thus, Defendants' argument that Plaintiff's true purpose was to cloud the 

title and to delay a lawful foreclosure action is well taken. 

At least four district courts sanctioned Fidelity in similar, ifi not identical, cases. Fidelity 

Land Trust Co., LLC v. lmpac Funding Corp., 12-CV-80905 (M.D. Fla. Apr. 30, 2013) 

(attorney's fees and costs); Fidelity Land Trust Co., LLC v. Centex Home Equity Co., LLC, 12

CV-2309-T-27TBM, 2012 WL 5383092,- F.Supp. 2d- (M.D. Fla. Nov. 2, 2012) (dismissal 

with prejudice); Fidelity Land Trust Co., LLC v. Mortgage Electronic 'Registration Systems, Inc., 
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12-cv-1367-0rl-37TBS, 2012 WL 6720994, at "'4 (M.D. Fla. Dec. 4, 2012), report and 

recommendation adopted by 2012 WL 6720992 (M.D. Fla. Dec. 27, 2012) (attorney's fees and 

costs); Fidelity Land Trust Co., LLC v. Mortgage Electronic Registration Systems, Inc., 12-cv

1678-0rl-31TBS, 2013 WL 499507, at "'2 (M.D. Fla. Feb. 11, 2013) (attorney's fees and costs). 

However, one court declined to impose sanctions. Fidelity Land Trust Co., LLC v. Security Nat7 

Mortgage Co., 12-cv-1676-0rl-19DAB, 2013 WL 524961 (M.D. Fla. Jan. 7, 2013), report and 

recommendation adopted by 2013 WL 588312 (M.D. Fla. Feb. 13, 2013). That court denied 

sanctions under section 57.105 due to the defendant's failure to comply with the safe harbor 

provision. !d. The court also declined to sanction Fidelity pursuant to the inherent powers 

because inherent powers should not be used as a substitute for Rule 11. ld. Additionally, the 

court was not convinced that Fidelity's suit was frivolous but did not include any analysis, and 

declined to consider Fidelity's conduct in other cases when the only filing the plaintiff made in 

the case before the court was the notice of voluntary dismissal filed shortly after removal. !d. 

However, courts can consider the parties' conduct in other cases and any history of abuse of the 

judicial process when imposing sanctions. See Riccard v. Prudential Ins. Co., 307 F.3d 1277, 

1295 (11th Cir. 2002); DePineda v. Hemphill, 34 F.3d 946, 947 (lOth Cir. 1994). In fact, the 

Court's inherent powers would not carry much weight if the courts were limited strictly to the 

conduct in the case before them. Then, parties would be able to file meritless claims only to 

subsequently withdraw them without any consequences. Such conduct could result in a 

significant waste of resources for the parties and the courts. 

In this case Defendants seek attorney's fees, costs, and dismissal with prejudice as 

sanctions. Given the fact that Plaintiff's suit lacked legal basis and that Plaintiff filed a series of 

similar, if not identical actions, it is not unreasonable for Defendants to ask for sanctions that 
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would preclude Plaintiffi from refiling this case. However, Defendants do not propose a way to 

resolve two issues. First, Plaintiffi has voluntarily withdrawn this case and the action has been 

dismissed already, so it is not clear what mechanism the Court can now use to dismiss the case 

with prejudice as a sanction. Second, it appears that the required finding that lesser sanctions 

than dismissal with prejudice would not suffice cannot be easily made when attorney's fees are 

also being sought and awarded. Thus, dismissal with prejudice is not an appropriate sanction. 

However, sanctions in the form ofi reasonable attorney's fees and costs under the inherent 

authority ofithe Court for Fidelity's conduct should be awarded. 

III. 	 Conclusion 

For the foregoing reasons, it is hereby 

ORDERED AND ADJUDGED that Defendants' Motion for Attorneys' Fees, Costs, and 

Sanctions (DE 12) is GRANTED. Defendants shall submit affidavits and memoranda regarding 

their reasonable attorney's fees and costs within fifteen (15) days ofithis Order. 

It is further hereby 

ORDERED AND ADJUDGED that Defendants' Amended Motion for Attorneys' Fees, 

Costs, and Sanctions (DE 15) is DENIED. 

It is further hereby 

12 

ORDERED AND ADJUDGED that Defendants' Motion for Hearing (DE 16) 1s 

DENIED. 


DONE AND ORDERED in Chambers at W 


May, 2013. 


Copies to: Counsel ofiRecord 

~'r'I ........D M. MIDDLEBROOKS 

UNITED STATES DISTRICT JUDGE 
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