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l . . -1 l . 

Defendants Morgan Drexen, Inc. ("Morgan Drexen") and Walter Ledda ("Ledda") 

2 (collectively "Defendants") submit the following opposition to the supplemental 

3 memorandum of points and authorities to the motion for terminating sanctions against 

4 Ledda by plaintiff Consumer Financial Protection Bureau (the "Bureau"). 

5 1. INTRODUCTION 

6 This opposition is relatively short because the supplemental points and authorities 

7 the Bureau filed added very little to what is already in play. The essence of the Bureau's 

8 position is that Ledda was the "captain of the ship" and, therefore, should be held strictly 

9 liable for the actions of his subordinates. However, this theory ofliability for terminating 

1 O sanctions is not supported by the law, and the Bureau does not cite any persuasive case 

11 authority for its contentions. 

12 At the end of this case, Ledda may well be saddled with damages awarded against 

13 Morgan Drexen, but he will have his day in court. Entering judgment against Ledda for 

14 actions of others and without a trial is not the law, nor should it be. Accordingly, the court 

15 should deny the Bureau's motion with respect to Ledda. 

16 2. THERE IS NO DISPUTE, NOR HAS THERE EVER BEEN A DISPUTE, 

17 THAT LEDDA IS THE CONTROLLING MEMBER OF MORGAN 

18 DREXEN. 

19 Ledda is one of the founders of Morgan Drexen. He is a musician turned computer 

20 geek who has a deep appreciation and profound understanding of how to make 

21 complicated business systems work together harmoniously. He is not - and never was 

22 -the legal mind behind Morgan Drexen's approach to the law. 

23 While the Bureau obviously does not like the Morgan Drexen business model, it 

24 has never once suggested that the technology Morgan Drexen uses is flawed in any way, 

25 or that the technology does not enable lawyers to handle many mote cases than they 

26 ordinarily could handle without the benefit of the technology. The Bureau simply does 

27 not like the business model. Ledda, with the benefit of counsel from some of the largest 

28 law firms in the world, created the Morgan Drexen business model of attorney support 
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I - I . I . 

1 and, with the assistance of computer engineers, built the Morgan Drexen MDIS platform. 

2 That much is undisputed. But the heart of this motion is whether Ledda participated in 

3 the actions which led to the court's terminating sanctions against Morgan Drexen. As set 

4 forth below, there is virtually no evidence - circumstantial or otherwise - that he did. 

5 3. LEDDA WAS NOT INVOLVED IN THE ACTIONS WHICH LED TO THE 

6 TERMINATING SANCTIONS IN THIS CASE. 

7 Morgan Drexen did not dispute at the hearing that it created bankruptcy petitions 

8 which were not generated in the ordinary course of business. At the hearing on 

9 terminating sanctions, Morgan Drexen's counsel admitted Morgan Drexen'sfailure to 

10 advise the Bureau that documents produced had been created to capture information, 

11 rather than generated in the ordinary course of business, was a mistake. Jeffrey Katz 

12 ("Katz") denied wrongful intent in failing to disclose how and why the bankruptcy 

13 petitions were created, but the court found he had a more nefarious purpose. 

14 Accordingly, the time to debate that issue is in the past and will not be revisited here. 

15 The question the court must now address as to Ledda is whether Ledda had any 

16 reason to know Katz had done something inappropriate or inconsistent with Morgan 

17 Drexen 's discovery obligations in this case. If the Bureau had any evidence showing 

18 that Ledda knew there was wrongdoing, it would have produced this new evidence. 

19 However, the Bureau failed to do so and simply relies upon the evidence previously 

20 asserted. In fact, even the Bureau's star witness, Rita Augusta ("Augusta"), did not point 

21 an accusatory finger at Ledda. 

22 Entirely omitted from the Bureau's supplemental brief are other undilsputed facts, 

23 such as the following: (1) it was Ledda who decided to pursue the "open kimono" policy 

24 after prior counsel had objected to every interrogatory request by the Bureau, which is 

25 inconsistent with any intent to hide evidence; (2) it was Ledda who invited the Bureau 

26 to visit Morgan Drexen and see how the company operated and look at any documents 

27 (not privileged) that the Bureau wanted to see; and (3) Ledda had almost no involvement 

28 in discovery as his participation was limited almost entirely to resolving technical issues 
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1 relating to how to get particular information out of the various Morgan Drexen computer 

2 platforms. The Bureau could not point to a single piece of evidence to the contrary. 

3 Accordingly, the bulk of the facts asserted in the Bureau's moving papers regarding 

4 Ledda's ultimate control of the company are either irrelevant or unpersuasive. When the 

5 Bureau finally got down to identifying particular pieces of evidence to show the supposed 

6 tie between Ledda and the perpetration of fraud on the court, the asserted evidence falls 

7 flat, as discussed below. 

8 A. Ledda's Assistance Was Purely Technical Without Any Understanding 

9 of How His In-House Lawyers Were Using the Information He Helped 

1 O Them Find. 

11 It is undisputed Morgan Drexen was under tremendous pressure to respond to the 

12 discovery the Bureau propounded, which ultimately led to the production of over one 

13 million responsive records. During the discovery period, the potential for terminating 

14 sanctions, which the Bureau requested, was a very real threat and there is no doubt Ledda 

15 understood time was running out to get all the information Morgan Drexen was required 

16 to produce - or else. 

17 Accordingly, it is undisputed Ledda knew Morgan Drexen was required to 

18 assemble information from diverse computer platforms and get the information into a 

19 medium where it could be produced to the Bureau before time ran out. It is also 

20 undisputed that Ledda had to provide the technical help his legal staff needed to 

21 download requested information and to approve compensation for temporary employees 

22 to complete the work. None of these undisputed facts have any tendency to show that 

23 Ledda knew, or even suspected, that Katz or anyone else was engaged in some type of 

24 deceitful activity. 

25 In short, Ledda had two roles relating to Morgan Drexen's generation of petitions: 

26 (1) he provided technical support; and (2) he approved the cost of hiring people to get the 

27 work done. This is a far cry from complicity in failing to advise the Bureau that the 

28 I I I 
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1 petitions generated were not generated in the ordinary course of businds. This was 

2 something he reasonably expected would be handled properly by his staff and 

3 outside counsel. 

4 Ledda testified that he has not been involved in the details of discovery and left it 

5 to his team of in-house lawyers and outside counsel to handle every aspect of discovery. 

6 Specifically, Ledda testified he expected his entire legal team to comply with and follow 

7 every discovery rule. Other than exerting ultimate decision making power in the major 

8 strategic decision to institute an "open kimono" policy with regard to this litigation and 

9 providing technical support, Ledda played no role in the nuts and bolts of every day 

1 O document productions or responding to interrogatories directed to Morgan Drexen. 

11 The Bureau suggests Ledda failed to tell anyone that the bankruptcy petitions were 

12 generated outside the normal course of business, but this fact supports that Ledda was 

13 completely unaware of the impropriety of his legal team's actions. In a logical fallacy, 

14 the Bureau imputes liability to Ledda for failing to disclose something to the Bureau, the 

15 court, or his own attorney, that he had no reason to believe had not already been disclosed 

16 by Katz. 

1 7 There is no evidence that Ledda, a layperson, should have known what his lawyers 

18 were required to disclose about the bankruptcy petitions. There is not a shred of evidence 

19 showing Ledda supervised or directed any aspect of discovery, let alone the details of 

20 producing documents. The evidence is to the contrary. 

21 4. THEBUREAU'SARGUMENTTHATLEDDASHOULDHAVESTOPPED 

22 WRONGDOING - WHEN THERE IS NO EVIDENCE LEDDA 

23 RECOGNIZED THERE WAS ANY WRONGDOING - IS ABSURD. 

24 It is undisputed that Morgan Drexen was frantically trying to produce documents, 

25 already on borrowed time and facing terminating sanctions for its inability to get the job 

26 done in the time frames the magistrate judge ordered. Ledda knew these deadlines were 

27 rapidly approaching and knew his legal staff was under pressure to produce responsive 

28 documents. Ledda credibly testified at the hearing that he assumed his legal team would 
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1 do whatever was necessary to advise outside counsel, and ultimately the Bureau, of 

2 whatever facts had to be disclosed to make the production complete and accurate. 

3 The Bureau contends that because Ledda knew his legal staff was obtaining 

4 information from various sources and that the MDIS system was generating petitions to 

5 generate the information held in that system, Ledda must have known something 

6 improper was being done. But the Bureau offers no evidence to show Ledda knew any 

7 wrongful act was occurring. Even the Bureau would have to agree that had Katz advised 

8 counsel and the Bureau that these documents were simply generated as the only means 

9 of producing requested information from the MDIS system, there would not have been 

1 O a wrongful conduct. 

11 After providing technical information his legal team needed to obtain the 

12 information the Bureau requested, Ledda had no further role in the discovery process and 

13 the Bureau cannot point to a shred of evidence suggesting he did. The Bureau attempts 

14 to assert that Ledda should be personally liable because he should have informed counsel 

15 and the Bureau himself. But it makes no sense to argue that Ledda should have advised 

16 the Bureau of ongoing wrongdoing when Ledda did not know of any wrongdoing. One 

17 particularly odd argument the Bureau makes is that Ledda should have advised the 

18 Bureau ofhis involvement in the generation of petitions when Katherine Porter ("Porter") 

19 was deposed- even though Ledda was not at Porter's deposition. 

20 5. LEDDA EXPLAINED AT THE EVIDENTIARY HEARING THAT HIS 

21 ROLE IN THE DISCOVERY PROCESS WAS EXTREMELY LIMITED, 

22 AND THAT IS WHY HE HAD NO KNOWLEDGE OF MORGAN 

23 DREXEN'S WRONGDOING. 

24 As a non-attorney, Ledda relied on his legal team to comply with all discovery 

25 obligations. (See, separately lodged transcript ofF ebruary 10, 2015 hearing ["Evidentiary 

26 Hrg."], 111: 16-17) Ledda did not participate in the day-to-day decisions and mechanics 

27 of the production in this case and, instead, played virtually no role in responding to 

28 discovery, other than making high level operational decisions about employee 
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1 compensation and providing technical computer support as needed, as confirmed by his 

2 testimony at the hearing. With regards to the documents at issue, Ledda was involved 

3 only in technology issues. (Evidentiary Hrg., 111 :20-24) 

4 Ledda' s discussions with others regarding the documents at issue were equally 

5 brief, as indicated in the testimony of Augusta and Katz. When asked what discussions 

6 she had with Ledda, Augusta confirmed that she spoke only to him regarding the 

7 compensation for petition processors. (Evidentiary Hrg., 54:9-14) Likewise, 

8 conversations between Katz and Ledda were limited to requests to assist with the creation 

9 of auto redaction to save time on the redaction process. (Evidentiary Hrg., 108 :20-25; 

1 O and declaration ofLedda in opposition to motion for sanctions, Docket no. 261-1, p. 143, 

11 par. 6) In providing this assistance, Ledda simply acted as a liaison between the 

12 legal team and the LT. developers to implement the redaction process. (Evidentiary 

13 Hrg., 108:20-25) Neither the compensation of petition processors nor the redaction of 

14 documents is at issue in this case. 

15 The Bureau contends that, in his role as CEO, Ledda must have known what his 

16 legal team was doing and that he must have come to the conclusion that it was wrong and 

17 then purposely withheld that information from counsel, the Bureau, and the court. 

18 However, this is not the case. Although Ledda knew his legal team was extracting 

19 information from MDIS, he had no reason to suspect that this was improper. In fact, even 

20 Augusta, who was more involved in the nuts and bolts of the petition production, did not 

21 suspect that Katz was fabricating evidence. (Evidentiary Hrg., 70:9-11) And despite her 

22 now "whistle blower" identification, Augusta testified, point blank, that she never went 

23 to Ledda to say that Katz was trying to fabricate evidence. (Evidentiary Hrg., 71: 18-20) 

24 With his limited involvement in discovery and his lack of legal training, Ledda 

25 could not possibly have made the determination that his legal team was acting wrongfully 

26 in producing documents. In fact, the first time Ledda learned that there were issues 

27 regarding the methodology of how documents were produced was January 2015, 

28 when the Bureau brought up their concerns regarding the petitions. (Evidentiary 
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1 Hrg., 117:6-fO) It is unreasonable to assume that a person lacking legal training would 

2 possess such a detailed understanding of the rules governing discovery. Ledda had no 

3 knowledge that his legal team's actions in responding to discovery were in any way 

4 improper, and the Bureau has presented no evidence to the contrary. 

5 6. THERE IS NO "CAPTAIN OF THE SHIP" DOCTRINE ALLOWING THE 

6 COURT TO IMPOSE TERMINATING SANCTIONS AGAINST A 

7 CORPORATE OFFICER SIMPLY BECAUSE THE OFFICER HAD 

8 ULTIMATE AUTHORITY OVER THE COMPANY'S ACTIONS. 

9 It is undisputed Ledda is the controlling member of Morgan Drexen. However, the 

1 O Bureau's position that terminating sanctions should be imposed on Ledda simply because 

11 he is the "captain of the ship" is without merit. The mere fact that Ledda is "charged with 

12 the general supervision of a corporation's affairs are insufficient to hold a corporate 

13 officer individually liable." McCracken v. Daimler Chrysler Motors Co. LLC, 2008 

14 U.S. Dist. LEXIS 26912, 2008 WL 920344 (E.D.Pa. April 3, 2008) Accordingly, there 

15 is no "captain of the ship" doctrine that allows Ledda to be held strictly liable for the 

16 actions of his subordinates. 

17 Moreover, the Bureau presents no evidence to show that Ledda knew, or had 

18 reason to know, that something inappropriate had been done by his subordinates in the 

19 discovery process. In order to hold Ledda liable, the Bureau must establish that Ledda 

20 "'active[ly] participat[ed] in a positively wrongful act intendedly and directly operating 

21 injuriously to the prejudice of the [plaintiffs],' Thompson v. Glenmede Trust Co., 

22 No. CIV.A.92-5233, 1993 WL 197031, at *9 (E.D.Pa. Jun. 8, 1993) (internal quotations 

23 omitted), or that the corporate officer was 'an active and knowing participant in the 

24 alleged tortious activity.' (Citation omitted.)" Airlines Reporting Corp. v. Belfon, 2010 

25 U.S. Dist. LEXIS 97349, 157-159, 2010 WL 3664065 (D.V.I. Sept. 16, 2010) at *48. 

26 Simply showing a corporate officer was in charge of general supervision of the 

27 corporation's affairs is insufficient to impose personal liability. Ibid. 

28 I I I 
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1 The Bureau can show no evidence that Ledda "specifically directed the particular 

2 act to be done or participated, or cooperated therein. Liability under this theory attaches 

3 only where the corporate officer is an actor who participates in the wrongful acts. 

4 Therefore, corporate officers may be held liable for misfeasance ... [but] may not be held 

5 liable for mere nonfeasance." Airlines Reporting Corp. v. Belfon, supra, 2010 U.S. Dist. 

6 LEXIS 97349, 157-159, 2010 WL 3664065 (D.V.I.) at *47. Ledda's role in the 

7 production was limited to providing technical information to his legal team to obtain the 

8 information requested by the Bureau. There was no specific direction to deceive the 

9 Bureau or this Court, and the Bureau has presented no evidence to the contrary. 

10 Moreover, the Bureau's allegation that Ledda failed to tell anyone that the documents 

11 were generated outside of the normal course of business was mere nonfeasance simply 

12 because he was not aware it was improper. 

13 Accordingly, despite the Bureau's allegation that Ledda was "captain of the ship" 

14 and, therefore, should be held liable, the Bureau presents no evidence to support that even 

15 though Ledda had general supervision of his legal team, he did not knowingly participate 

16 or direct in the improper conduct. 

17 
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19 Dated: May 14, 2015 
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