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Philip G. Schrag 

Delaney Family Professor of Public Interest Law 

Office of Postsecondary Education 

U.S. Department of Education 

Washington, DC 

Re: Docket ID ED-2014-OPE-0161: NPRM issued July 9, 2015 – comment on the definition of 

adjusted gross income for the REPAYE plan 

I am writing to suggest that the Department change its definition of adjusted gross income for 

married borrowers.  The Department proposes simply to add the spousal incomes for purposes of 

computing a borrower’s AGI, regardless of whether the income of the borrower’s spouse is 

actually available to the borrower to help repay the borrower’s student loans.  This proposal 

exceeds the Department’s legislative authority and is also bad policy. I urge, instead, either that  

(a) the Department add spousal AGI to the AGI of the borrower only if the borrower and spouse 

file a joint return, as is the case for borrowers repaying under 15% IBR,  10% IBR, ICR, and 

PAYE, or 

(b) if the Department believes, as this commenter does not (see below), that the Department has 

legislative authority to base the repayment obligation on the total spousal income of the married 

couple, even if they file separate tax returns, it should base the repayment obligation on the total 

spousal AGI divided by two.   

I also note that an additional option, if the Department has authority to regulate on this subject, 

would be to attribute half of a spouse’s income to the borrower for purposes of the REPAYE 

calculation. 

I. The Department’s proposal exceeds the authority delegated by Congress. 

When Congress created the income-based repayment plan in 2007, in the College Cost 

Reduction and Access Act, the statute required married borrowers to add their incomes together.  

Pub. L. No. 110-84, Sec. 203(a), 121 Stat. 784, 792 (2007). Many people wrote to Congress, 

stating that this would deter them from marrying.  Congress responded with a Technical 

Amendments Act, which created the opportunity for a borrower to exclude a spouse’s income, 
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provided that the borrower filed a separate tax return in the previous year.  Pub. L. 110-153, 121 

Stat. 1824 (2007), amending 20 U.S.C. Sec. 1098(e). Congress therefore demonstrated a 

deliberate policy preference for not adding the AGI of the spouse of a married borrower, unless 

the borrower and spouse filed a joint return (and received the tax benefits of that return). The 

2010 amendment to the IBR statute, creating 10% IBR, did not change this feature. Congress 

clearly wanted to avoid a marriage penalty. 

The Technical Amendments Act cited above applied to IBR, not ICR, through which the 

Department is now creating REPAYE.  However, the statutory authority for ICR did not give the 

Department the authority to impose a marriage penalty on borrowers who file separate tax 

returns.  It provides that "A repayment schedule ... shall be based on the adjusted gross income ... 

of the borrower or, if the borrower is married and files a Federal income tax return jointly with 

the borrower's spouse, on the adjusted gross income of the borrower and the borrower's spouse."  

20 U.S.C. 1087e(e)(2) (emphasis added). Thus, the Department is authorized only to base the 

repayment obligation on the AGI of the borrower, unless the borrower files a joint return.  This 

statute demonstrates Congressional policy in favor of marriage, in that a borrower may elect 

either the benefits of a joint tax return or the benefit of excluding spousal income from AGI for 

purposes of repaying a student loan under and income-driven repayment plan.  Congress later 

reaffirmed and reinforced its policy regarding avoiding a marriage penalty in income-driven 

student loan repayment in the Technical Amendments Act for IBR. 

Of course, as the Department notes in its explanation in the Federal Register, it has broad 

authority to implement the ICR law by regulation.  But with regard to a feature of the ICR Act 

where Congress been specific about the extent of the Department’s authority, and has 

subsequently reaffirmed that policy through legislation, the Department’s general authority to 

issue regulations is constrained. The Department appears to have recognized this limitation on its 

authority in 2012 when it amended 34 CFR Sec. 685.209 to eliminate its former requirement, 

even for borrowers in the older ICR plan, that married borrowers who file separately would have 

to include a spouses income in their AGI unless the spouses were separated.    1

In fact, in 2012, when the Department eliminated its former requirement and decided to exclude 

a spouse’s income, even for the older ICR plan, when borrowers filed separately, it cited both the 

IBR statute, as amended, and the desirability of consistency across all income-driven repayment 

plans: 

Accordingly, the current ICR regulations provide for consideration of the combined 

incomes of both spouses, even when married borrowers file separate Federal income 

tax returns. In contrast, the HEA provides that for a married borrower who chooses to 

repay under the IBR plan, the combined income of the borrower and the borrower's 

	See 34 CFR Sec. 685.209(b)(2)(i) and the discussion at 77 FR 66088, 66112. 1
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spouse is used to determine the monthly IBR payment amount only if the borrower 

and spouse file a joint Federal income tax return. To provide for consistent treatment 

of married borrowers in all of the repayment plans under which the monthly payment 

amount is based on the borrower's income, the Department believes it is appropriate 

to amend the regulations for the current ICR plan so that if a married borrower 

repaying under the ICR-B plan files a Federal income tax return separately from his 

or her spouse, only the borrower's AGI would be used to determine the borrower's 

monthly ICR-B payment amount. The joint income of both spouses would be used 

only if the borrower files a joint Federal income tax return.  2

Neither 20 USC 1098(e) nor the desirability of consistency has changed since the 

Department made that statement in 2012. The Department’s 2012 interpretations of law and 

good policy are as valid now as then. 

At a broader level, the Department’s proposal radically infringes on the powers of states in our 

federal system.  States decide whether to create community property relationships or to treat each 

spouse’s income as the income of that spouse alone.  Federal tax law follows the law of the 

states; only taxpayers who live in community property states are treated as sharing each other’s 

earned income for federal tax purposes if they file separate federal tax returns. And for taxpayers 

in such states who file separately, half of the joint earned income is attributable to each spouse. 

See Treas. Reg. Sec. 1.66-1(a). But the Department’s proposal would turn every married couple 

into a community property couple for purposes of federal loan repayment, and it would do so as 

a matter of federal law, without explicit authorization from Congress to alter the usual principles 

of federalism.  In fact, it would impose a particularly odd community property rule on married 

borrowers, treating the full income of the couple as the income of one borrower, whereas all 

community property states currently treat only half of the income of a couple as the income of 

each spouse. This unprecedented exercise of executive power by a federal agency might prove to 

be distressing both to Congress and to state governments.  

 Department of Education, Federal Perkins Loan Program, Federal Family Education Loan Program, and William 2

D. Ford Federal Direct Loan Program, Notice of Proposed Rulemaking, 77 Fed. Reg. 42086, 42102 (July 17, 2012).
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II. If it is lawful for the Department to base REPAYE repayment on the income of both 

spouses, even for borrowers who file separate returns, dividing total spousal AGI by two is 

a better solution than simply adding them – and if the Department’s proposal is lawful, so 

is requiring the borrower to repay based on one half of the combined AGIs of the spouses. 

As noted above, this commenter does not believe that the Department has statutory authority to 

require borrowers who file separate tax returns to base repayment on total spousal AGI.  

However, if the Department disagrees and believes that it has the authority to consider the AGI 

of a spouse, regardless of how tax returns are filed, the better solution would be to compute the 

borrower’s AGI on the basis of half of the couple’s total AGI. 

This formula: 

■ Would be more fair to married borrowers, because their spouses have expenses as well as 

incomes; 

■ Would avoid causing the REPAYE program to impose a severe marriage penalty, which 

would encourage cohabitation without marriage as well as divorce;  

■ Would avoid creating an incentive for couples to avoid adding spousal AGI to a 

borrower’s AGI simply by keeping separate bank accounts and making the spouse’s 

income information invisible to the borrower; 

■ Would be more consistent with the Congressional policy against simply adding spouses’ 

incomes together, except in joint return cases, as expressed both in the ICR statute and in 

the Technical Amendments Act that was enacted shortly after Congress created IBR in 

2007;  

■ Would avoid defeating the purpose of REPAYE, in that it would eliminate the incentive in 

the Department’s proposal for married borrowers to elect IBR rather than REPAYE; and 

■ If the Department’s proposal is lawful, is equally consistent with the ICR statute. 

My recommendation that spousal income be divided by two has particular salience if the 

REPAYE regulation is to become the model for proposed legislation to create a single income-

driven repayment plan, replacing IBR and PAYE. 

The commenter 

I am a professor of law who has written extensively on income-driven repayment plans, 

particularly with respect to the Public Service Loan Forgiveness Program.  My writings on this 
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topic include: The Federal Income-Contingent Repayment Option for Law Student Loans, 29 

HOFSTRA L. REV. 733 (2001), reprinted as the book REPAY AS YOU EARN (2002); Federal 

Student Loan Repayment Assistance for Public Interest Lawyers and Other Employees of 

Governments and Nonprofit Organizations, 36 HOFSTRA L. REV. 27 (2007); and Coordinating 

Law School Loan Repayment Assistance Programs with New Federal Loan Repayment and 

Forgiveness Legislation, 60 JOURNAL OF LEGAL EDUCATION 583 (2010) (with Charles W. 

Pruett).  I also served as the liaison from the American Association of Law Schools to the 

American Bar Association’s Commission on Loan Repayment and Forgiveness; as Chair of the 

Government Relations Committee of the ABA’s Section of Legal Education; and most recently 

as a member of the ABA’s Presidential Task Force on Financing Legal Education. 

Fairness: 

The Department’s proposal apparently assumes that a borrower’s spouse will make substantially 

all of that spouse’s income available to the borrower, so that the borrower has full use of the 

spouse’s income, and the borrower’s repayment can be based on the joint income.  Therefore, it 

is fair (or so the proposal seems to assume) to require the borrower to make a vastly greater 

monthly payment as a result of the marriage. 

For example: a single borrower with $50,000 AGI and a high debt would repay $270 a month 

during the first year of repayment.  But upon marriage to someone who also had $50,000 AGI, 

the monthly payment would jump to $634, more than twice as much, even if the spouse’s own 

personal expenses approached (or exceeded) the spouse’s after-tax income.  3

But there are many reasons (other than separation and inability to access income information, 

which are accounted for in the Department’s proposed exceptions) why the assumption that the 

spouse will make his or her entire income available to the borrower is wrong for many or 

perhaps most borrowers: 

a) the spouse has his or her own expenses: e.g., food, health care, support of an aging relative, 

support of a child who is not part of the household. The Department apparently assumes that 

most of the spouse’s income is available to the borrower, but this is often not the case. Of course 

the fact that the borrower is married will result in a slight reduction in the borrower’s repayment 

obligation compared to what it would be if the two-person-family poverty level deduction were 

the same as the one-person-family poverty level deduction.  But this adjustment is slight 

compared with the enormous financial burden imposed on borrowers by requiring them to treat 

all of the spouse’s income as if it were their own.  In the example above, the calculation of the 

married borrower’s repayment obligation is based on the poverty level for a family of two. 

 These calculations are courtesy of Mark Kantrowitz, based on 2015 poverty levels.3
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b) the spouse has debts other than student loans (or has private student loans not payable through 

an income-driven plan). 

c) the two spouses keep their funds separately, and while the non-borrower spouse allows the 

borrower to know the amount of his or her income, he or she does not wish to share income or 

expenses with the borrower. 

The marriage penalty problem 

A steep increase in required repayment is not merely an issue of fairness to a borrower.  The 

potential for a steep increase (such as from $3240 a year to $7608 a year, twelve times the 

monthly figures above) will encourage cohabitation without the benefit of marriage, and even 

divorce.  It is therefore anti-family, and it will result in many more children being born out of 

wedlock.   

As the Supreme Court recently noted, “From their beginning to their most recent page, the annals 

of human history reveal the transcendent importance of marriage.” Obergefell v. Hodges, __ U.S. 

__, 192 L. Ed. 2d 609 (2015).  Marriage is not something that the U.S. government should be 

discouraging or penalizing through a rule of the Department of Education. 

It should be noted that the income tax schedules sometimes impose a marriage penalty, but 

thanks to the separate schedule for married taxpayers who file jointly, the amount is negligible or 

very small for taxpayers with combined incomes of less than $150,000.  By contrast, the 

marriage penalty for REPAYE would be enormous, as indicated above. 

Some may scoff at the idea that laws that impose greater financial obligations on married 

individuals than on similarly situated unmarried persons will affect decisions to marry or 

divorce, but research suggests that such laws have exactly that effect. 

The late Martin Ginsburg (husband of Justice Ruth Ginsburg), studied how changes in Swedish 

tax law affected marriage and divorce.  The article is Martin Ginsburg, Taxing the Components 

of Income: A US Perspective, 86 GEORGETOWN LAW JOURNAL 123, 134-35 (1997).  As Ginsburg 

shows, Sweden’s tax law once did what the Department’s proposal would do: require married 

couples to add their incomes together.  The result was a rash of divorces.  When the law was 

amended so that divorce could not free the couple from higher taxation, hundreds of thousands of 

Swedes began living together without the formalities of marriage, and the rate of children born 

out of wedlock in stable, two-parent homes soared.   

Already, 14 million unmarried people in the United States cohabit with partners of the opposite 

sex, and about half of them have children.  U.S. Census Bureau, America’s Families and Living 

Arrangements: 2012, Table 7, http://www.census.gov/prod/2013pubs/p20-570.pdf. “Cohabitation 

http://www.census.gov/prod/2013pubs/p20-570.pdf
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has rapidly expanded in recent decades, led primarily by changes in young adults’ living 

arrangements.” Id. At 17. The Department’s proposal will exacerbate this trend. 

Other evasion techniques 

Besides cohabitation without marriage, the Department’s proposal would also encourage two 

other methods for evading the requirement to add spousal AGI.  The Department would create an 

exception where the borrower is unable to reasonably access the income information of his or her 

spouse.  Some sophisticated married couples will simply arrange to have separate and secret 

bank accounts, decline to share pay stubs, and file separate tax returns in order to reduce a 

borrower’s student loan repayments by thousands of dollars a year without having to divorce.  

Blogs will quickly spread suggestions for how to do this.  In addition, some borrowers will not 

bother to have their spouses keep separate income information and will falsely claim that they 

have no access to such information. The Department may have to contest the asserted inability of 

such borrowers to access their spouse’s income information, leading to countless controversies 

and lawsuits and great expense to taxpayers.  Even if the Department simply accepted the 

assertions of borrowers that they had no access to spousal income information, the Department’s 

proposal would create an undesirable benefit for crafty borrowers as compared with less 

sophisticated borrowers. 

The self-defeating quality of REPAYE for married borrowers – because they can elect IBR 

The Department notes that millions of borrowers will be eligible to elect either REPAYE or IBR. 

A borrower who is married to a spouse with, for example, the same amount of AGI as the 

borrower, and who wanted to avoid the higher repayment under the Department’s formula could 

simply elect IBR instead of REPAYE.  The person would pay 15% rather than 10% of 

discretionary income but would still save money compared to using REPAYE.  Many married 

borrowers would thereby be discouraged from using REPAYE despite the Department’s desire to 

extend this benefit to them.  

It is not clear that the Department considered this incentive for married borrowers to use IBR 

rather than REPAYE in its calculation of the costs of REPAYE. 

III. Another option would be to attribute half of the spouse’s income to the borrower. 

There is no perfect solution to the problem of spousal income; no formula will be both fair to all 

married couples and at the same time avoid discouraging marriage or evasion.  The Department 

may believe that attributing only half of the joint income to the borrower overcompensates for 

the inadequacy of the adjustment of the poverty level deduction for two-person families.  

Another possible option, in the nature of a compromise, would be to attribute half of a spouse’s 

income to the borrower. This formula would recognize that almost all spouses will have expenses 
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of their own (and that the change in the poverty level deduction is not sufficient to account for 

this), so not all of their income is actually available for repayment of the borrower’s student 

loans. But it would also reflect the fact that typically, some of a spouse’s income is available for 

this purpose. It would avoid the all-or-nothing approach of either including all of a spouse’s 

income in AGI or none of a spouse’s income in AGI. 

Legality of the commenter’s proposal 

If the Department’s proposal is beyond its legislative authority, so are the commenter’s 

alternatives.  But if the Department’s proposal is somehow authorized under the ICR statute, so 

are the commenter’s suggested alternatives. The governing statute requires the Secretary to 

establish income-contingent repayment amounts “based on” the AGI of the borrower. It does not 

require simple addition of the amounts, and it does prohibit division by two (or any other 

particular formula, such as adding to the borrower’s AGI one half of the spouse’s AGI).  A 

formula that applies a calculation to the income of both spouses is one “based on” the incomes of 

both spouses.   

Thank you for considering this comment. 

Philip G. Schrag


