
 

 
1 

 

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

 
Benjamin J. Theisman, pro hac vice 
btheisman@ftc.gov 
Gregory J. Madden, pro hac vice 
gmadden@ftc.gov 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Ave. NW, CC-9528 
Washington, DC 20580 
Tel:  (202) 326-2223, -2426; Fax:  (202) 326-3197 
 
Thomas Syta, Cal. Bar No. 116286 
tsyta@ftc.gov 
FEDERAL TRADE COMMISSION 
10877 Wilshire Blvd., Suite 700 
Los Angeles, CA 90024 
Tel: (310) 824-4343; Fax:  (310) 824-4380 
 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 
FEDERAL TRADE COMMISSION, 
 

Plaintiff, 
 

v. 
 
DAMIAN KUTZNER, et al., 
 

Defendants. 
 

Case No. SACV 16-0999 BRO (AFMx) 
 
DECLARATION OF BENJAMIN J. 
THEISMAN IN SUPPORT OF  
PLAINTIFFÕS OPPOSITION TO 
DEFENDANT CHARLES 
MARSHALLÕS MOTION TO FILE 
AMENDED ANSWER  

  

Pursuant to 28 U.S.C. ¤ 1746, I, Benjamin J. Theisman, declare under 

penalty of perjury:   

1. I am counsel for Plaintiff Federal Trade Commission (ÒFTCÓ) in the 

above-captioned action.   

2. On April 6, 2017, the FTC and Defendant Charles MarshallÕs then 

counsel, Neil Garfield, met and conferred regarding MarshallÕs motion to amend 

his answer.  I was present for the duration of the meet and confer, which took place 

over the phone.  During the meet and confer, the FTC questioned Mr. Garfield 

regarding the legal basis for each of the MarshallÕs proposed affirmative defenses, 
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pointing out that he must have one in order to plead them.  Regarding the Òset-offÓ 

defense, Mr. Garfield could not identify a legal basis.  The FTC asked if by Òset-

offÓ he meant that the FTC was liable for violating Rule 11, and even then he was 

hesitant, offering only that Rule 11 may be a part of the defense.  Similarly, the 

FTC asked what the legal basis was for the Òvacate stipulationsÓ defense, and was 

provided no answer.  Regarding Òfailure to state a cause of actionÓ and Òno injury,Ó 

the FTC informed Mr. Garfield that binding law meant that these were not 

ÒdefensesÓ that could be pled in an answer.   

3. On May 18, 2017, the FTC issued a letter to Marshall pursuant to 

Local Rule 37-1, identifying his failures to respond to discovery.  A copy of this 

letter is Attachment 1. 

 

Dated:  May 22, 2017. 
             
        /s/ Benjamin J. Theisman                       
      Benjamin J. Theisman 
      Attorney for Federal Trade Commission 
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!
.E213/7!,217E233<!&7X=!
Y2Z!*GG6K/!4G!.E213/7!%=!,217E233!
[V@!Y2I1/3!(F=<!\[?@!
(28!'6/U4<!.)!]>V?V!
K5217E233T5217E233/7F2F/32Z=K45!
!
-&M! +%.!L=!^IF_8/1!/F!23=<!().`VQR??]]]RB-*!N.='=!.23=O!
! Y-!PWRV!Y/FF/1!-/U21068U!$8K45a3/F/!)87Z/17!F4!-I3/!PP!$8F/114U2F416/7<!-I3/!P[!

-/XI/7F7!G41!J140IKF648<!280!&ba/06F/0!Y656F/0!'67K4L/1H!
!
'/21!,1=!,217E233M!
!
! %E67!3/FF/1!G415233H!7//c7!2!K48G/1/8K/!I80/1!Y-!PWRV!1/U21068U!H4I1!68K45a3/F/!
1/7a487/7!F4!32ZGI3!067K4L/1H!7/1L/0!Ia48!H4I!68!FE67!52FF/1=!!*8!+/S1I21H!><!>?VW<!FE/!+/0/123!
�7�U�D�G�H���&�R�P�P�L�V�V�L�R�Q�����³�)�7�&�´�����L�V�V�X�H�G��H4I!-I3/!PP!$8F/114U2F416/7!280!-I3/!P[!-/XI/7F7!G41!
J140IKF648=!!%E/!-I3/!PP!$8F/114U2F416/7!21/!#**'+,&-.*$# =!!%E/!-I3/!P[!-/XI/7F7!G41!
J140IKF648!21/!#**'+,&-.*$/ =!!%E/8!48!)a163!VV<!>?VW<!FE/!+%.!677I/0!H4I!68F/114U2F416/7!280!
�U�H�T�X�H�V�W�V���I�R�U���S�U�R�G�X�F�W�L�R�Q���S�X�U�V�X�D�Q�W���W�R���W�K�H���S�U�H�O�L�P�L�Q�D�U�\���L�Q�M�X�Q�F�W�L�R�Q���L�Q���W�K�L�V���P�D�W�W�H�U�����'�(�����������³�3�,�´���������7�K�H��
68F/114U2F416/7!677I/0!48!)a163!VV<!>?VW<!21/!#**'+,&-.*$0 =!!%E/!1/XI/7F7!G41!a140IKF648!677I/0!
48!)a163!VV<!>?VW<!21/!#**'+,&-.*$1 =!!d4I1!1/7a487/7!F4!/2KE!4G!FE/7/!067K4L/1H!6F/57!21/!
68K45a3/F/=!!�$�P�R�Q�J���R�W�K�H�U���I�D�L�O�X�U�H�V�����\�R�X���K�D�Y�H���I�D�L�O�H�G���W�R���S�U�R�G�X�F�H���³�K�X�Q�G�U�H�G�V�´���R�I���U�H�V�S�R�Q�V�L�Y�H���H�P�D�L�O�V��
280!/8F61/3H!1/GI7/0!F4!1/7a480!F4!FE/!067K4L/1H!677I/0!aI17I28F!F4!FE/!J$=!
!

V=! d4I1!-I3/!PP!$8F/114U2F41H!1/7a487/7!21/!0/G6K6/8F=!!%E/!1/7a487/7!21/!
#**'+,&-.*$% =!!!

!
2=! $8F/114U2F41H!>!1/XI61/7!H4I!F4!60/8F6GH!233!4G!H4I1!1/7a4876S636F6/7!G41!

K455I86K2F6487!Z6FE!a4F/8F623!280!2KFI23!B144c7F48/!41!)0L28F67!K36/8F7!
280!0/F2637!1/U21068U!233!7IKE!K36/8F7=!!$8!1/7a487/<!H4I!277/1F/0!2FF418/HR
K36/8F!a16L63/U/!/L/8!FE14IUE!FE/!.4I1F!E27!231/20H!1I3/0!FE2F!FE/!a21F6/7<!
68K3I068U!FE/!+%.<!Z633!S/!U128F/0!2KK/77!F4!7IKE!04KI5/8F7!
84FZ6FE7F28068U!28H!a16L63/U/=!!'&!V@A=!!%4!FE/!/bF/8F!H4I!277/1F/0!2!
a16L63/U/<!H4I!G263/0!F4!a14L60/!2!a16L63/U/!34U<!27!1/XI61/0!SH!-I3/!
>QNSON@O=!!+I1FE/1541/<!68!H4I1!287Z/1!H4I!60/8F6GH!483H!>!a4776S3/!K36/8F7!
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FE2F!H4I!68F/12KF/0!Z6FE=!!)7!0/F/1568/0!2F!H4I1!0/a476F648!48!,21KE!>?<!
>?VW<!H4I!68!G2KF!K411/7a480/0!Z6FE!2006F64823!K36/8F7=!!!""#"$%$<!&bE6S6F!Q<!
'/a476F648!4G!.E213/7!�0�D�U�V�K�D�O�O�����0�D�U�F�K�����������������������³�0�D�U�V�K�D�O�O���'�H�S�R���´��!=!
d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!7Iaa3/5/8F2F648=!
!

S=! $8F/114U2F41H!P!1/XI61/7!H4I!F4!60/8F6GH!233!/5a34H//7!FE2F!H4I!Z41c/0!
Z6FE!68!K455I86K2F68U!Z6FE!a4F/8F623!280!2KFI23!KI7F45/17=!!$8!1/7a487/<!
H4I!7F2F/0!H4I!060!84F!04!74!48!S/E23G!4G!B144c7F48/!280!FE2F!)0L28F67!
E20!84!/5a34H//7=!!)7!84F/0!2S4L/<!H4I!68!G2KF!K455I86K2F/0!Z6FE!
B144c7F48/!K36/8F7!48!S/E23G!4G!)0L28F67<!280!68F/12KF/0!Z6FE!
B144c7F48/e)0L28F67!/5a34H//7=!!d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!
280!1/XI61/7!7Iaa3/5/8F2F648=!
!

K=! $8F/114U2F41H![!1/XI61/7!H4I!F4!60/8F6GH!233!/5a34H//7!FE2F!1/a41F/0!F4!H4I!
G415233H!41!68G415233H=!!$8!1/7a487/<!H4I!7F2F/0!FE/1/!Z/1/!848/=!!)7!E27!
S//8!0/F/1568/0<!FE67!287Z/1!67!G237/=!!+617F<!D25/7!,2Kc368!67!1/a/2F/03H!
�L�G�H�Q�W�L�I�L�H�G���D�V���\�R�X�U���³�D�J�H�Q�W�´���R�Q���F�R�P�P�X�Q�L�F�D�W�L�R�Q�V���U�H�J�D�U�G�L�Q�J���W�K�H���&�R�U�S�R�U�D�W�H��
�'�H�I�H�Q�G�D�Q�W�V�¶���Y�H�Q�W�X�U�H������!""#"$%$<!,217E233!'/a4=<!&b=![W=!!(/K480<!
K455I86K2F6487!60/8F6G6/0!2F!H4I1!0/a476F648!1/a/2F/03H!60/8F6GH!7F2GG!
Z41c68U!G41!B144c7F48/!280!)0L28F67!0I168U!FE/!F65/!a/1640!FE2F!H4I!
4Z8/0!)0L28F67=!!!""#"$%$<!,217E233!'/a4=<!&b7=![V<![P<!@?<!280!@P=!d4I1!
1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!7Iaa3/5/8F2F648=!

!
0=! $8F/114U2F41H!@!1/XI61/7!H4I!F4!60/8F6GH!233!K45a/872F648!H4I!1/K/6L/0!

G145!FE/!.41a412F/!'/G/8028F7=!!$8!1/7a487/<!H4I!7F2F/0!FE/1/!Z27!�³�]�H�U�R�´!
K45a/872F648<!280!H4I!060!84F!1/XI/7F!K45a/872F648=!!%E67!67!G237/=!!+617F<!
H4I!E2L/!2056FF/0!F4!1/K/6L68U!f[<@??!68!548/F21H!K45a/872F648=!!d4I!
E2L/!2374!2056FF/0!F4!1/K/6L68U!28!4Z8/17E6a!68F/1/7F!68!)0L28F67!FE2F!
/8F6F3/0!H4I!F4!GIFI1/!a14G6F7=!!!""#"$%$<!,217E233!'/a4=<!&b=!P[=g.$%&h=!
d4I1!1/7a487/!67<!FE/1/G41/<!G237/!280!1/XI61/7!K411/KF648!280!a4776S3/!
7Iaa3/5/8F2F648=!

!
/=! $8F/114U2F41H!]!1/XI61/7!H4I!F4!/ba3268!H4I1!1/32F6487E6a!Z6FE!,216F/77!

`21U27=!!$8!1/7a487/<!H4I!K3265!FE/!68G4152F648!67!611/3/L28F=!!BIF<!7E/!67!2!
C468F!76U8/1!48!7/L/123!4G!H4I1!S28c!2KK4I8F7<!68K3I068U!FE47/!FE2F!H4I!
F1287G/11/0!548/H!F4!G4334Z68U!FE/!DI8/!V<!>?VQ<!F/5a4121H!1/7F126868U!
410/1=!!d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!
7Iaa3/5/8F2F648=!=!

!
G=! $8F/114U2F41H!V?!1/XI61/7!H4I!F4!/ba3268!H4I1!1/32F6487E6a!Z6FE!D25/7!

,2Kc368!280!28H!K455I86K2F6487!41!143/!E/!E20!Z6FE!B144c7F48/!280!
)0L28F67=!!$8!1/7a487/<!H4I!7F2F/!483H!FE2F!S/K2I7/!E/!67!84F!1/G/1/8K/0!68!
�W�K�H���)�7�&�¶�V���S�O�H�D�G68U7!H4I!04!84F!8//0!F4!1/7a480=!!%E2F!67!a32683H!84F!FE/!
32Z=!!+I1FE/1541/<!H4I!E2L/!84Z!7//8!528H!/52637!7E4Z68U!FE2F!,1=!
,2Kc368!E20!K455I86K2F6487!Z6FE!280!Z27!68L43L/0!Z6FE!!FE/!.41a412F/!
�'�H�I�H�Q�G�D�Q�W�V�¶<!68K3I068U!2KF68U!�D�V���\�R�X�U���³�D�J�H�Q�W���´#!""#"$%$<!,217E233!'/a4=<!
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&b7=!P><![WR[A=!!d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!
7Iaa3/5/8F2F648=!

!
>=! d4I1!-I3/!P[!-/XI/7F!G41!J140IKF648!1/7a487/7!21/!0/G6K6/8F=!!%E/!1/7a487/7!21/!

#**'+,&-.*$2 =!
!

2=! -/XI/7F!V!1/XI61/7!a140IKF648!4G!233!04KI5/8F!1/32F/0!F4!H4I1!/5a34H5/8F!
Z6FE!41!4Z8/17E6a!4G!FE/!.41a412F/!'/G/8028F7=!!'I168U!H4I1!,21KE!>?<!
>?VW<!0/a476F648!H4I!7F2F/0!H4I!E20!68!H4I1!a477/77648!�³�K�X�Q�G�U�H�G�V�´���R�I��
/52637!H4I!Z14F/!S2Kc!280!G41FE!S/FZ//8!H4I17/3G!280!4FE/1!0/G/8028F7=!!
+4334Z68U!FE/!0/a476F648<!H4I1!K4I87/3!a14567/0!7Iaa3/5/8F2F648!4G!H4I1!
a140IKF648!48!5I3F6a3/!4KK276487<!SIF!848/!E2L/!S//8!a140IK/0=!!%4!FE/!
/bF/8F!H4I!K3265!a16L63/U/<!H4I!E2L/!84F!a14L60/0!2!a16L63/U/!34U=!!d4I1!
1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!7Iaa3/5/8F2F648=!
!

S=! -/XI/7F!>!1/XI61/7!a140IKF648!4G!233!04KI5/8F7!7IS7F28F62F68U!H4I1!
68F/114U2F41H!1/7a487/7=!!d4I!7F2F/!FE2F!H4I!Z633!S/!a14L6068U!04KI5/8F7!
68!FE/!GIFI1/=!!$F!67!84Z!,2H!VQ<!>?VW<!280!H4I!E2L/!84F!048/!74=!d4I1!
1/7a487/!67<!FE/1/G41/<!I8F65/3H!280!1/XI61/7!7Iaa3/5/8F2F648=!

!
K=! -/XI/7F!P!1/XI61/7!a140IKF648!4G!233!04KI5/8F7!1/32F/0!F4!ZE/8!280!E4Z!

H4I!S/K25/!2774K62F/0!Z6FE<!28H!143/!Z6FE<!4Z8/17E6a!4G<!41!Z41c!
a/1G415/0!G41!N061/KF!41!68061/KFO<!FE/!.41a412F/!'/G/8028F7=!!d4I!
65a14a/13H!1/GI7/0!F4!a140IK/!28H!04KI5/8F7=!!)7!Z6FE!-/XI/7F!V<!H4I!
�Q�R�Z���D�G�P�L�W���W�K�D�W���W�K�H�U�H���D�U�H���³�K�X�Q�G�U�H�G�V�´!4G!K455I86K2F6487!FE2F!H4I!E2L/!84F!
a140IK/0=!!%4!FE/!/bF/8F!H4I!K3265!a16L63/U/<!H4I!E2L/!84F!a14L60/0!2!
a16L63/U/!34U=!d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!
7Iaa3/5/8F2F648=!

!
0=! -/XI/7F![!1/XI61/7!a140IKF648!4G!233!04KI5/8F7!1/32F68U!41!1/G/1168U!F4!

&'()*+,#-$#.")%")#/,0#1)(23!280!H4I!7F2F/0!H4I!E2L/!84!04KI5/8F7!
1/7a4876L/!F4!FE2F!1/XI/7F=!!;6L/8!FE2F!H4I!/5263/0!7a/K6G6K233H!Z6FE!4FE/1!
'/G/8028F7!1/U21068U!&'()*+,#-$#.")%")#/,0#1)(23!N4""#"$%$5#,217E233!
'/a4=<!&b!P@�������D�Q�G���K�D�Y�H���Q�R�W���S�U�R�G�X�F�H�G���³�K�X�Q�G�U�H�G�V�´���R�I���H�P�D�L�O�V�����S�O�H�D�V�H��
a140IK/!233!04KI5/8F7!1/7a4876L/!F4!FE67!1/XI/7F=!

!
/=! -/XI/7F!@!1/XI61/7!a140IKF648!4G!233!04KI5/8F7!1/32F/0!F4!FE/!.41a412F/!

�'�H�I�H�Q�G�D�Q�W�V�¶���P�D�V�V���M�R�L�Q�G�H�U�V�����L�Q�F�O�X�G�L�Q�J���W�K�H��6)*%78!36F6U2F648=!!d4I!
2Kc84Z3/0U/!H4I!E2L/!04KI5/8F7!1/32F/0!F4!FE/!6)*%78#36F6U2F648<!SIF!
a140IK/!84!04KI5/8F7=!!d4I!K3265!a16L63/U/!68!1/7a487/<!Z6FE4IF!
a14L6068U!2!a16L63/U/!34U=!d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!
1/XI61/7!7Iaa3/5/8F2F648=!

!
G=! -/XI/7F!>W!1/XI61/7!a140IKF648!4G!233!K455I86K2F6487!Z6FE!D25/7!

,2Kc368=!!d4I!1/GI7/0!F4!a14L60/!28H!7IKE!04KI5/8F7=!!.455I86K2F6487!
�Z�L�W�K���0�U�����0�D�F�N�O�L�Q���D�U�H���S�O�D�L�Q�O�\���U�H�O�H�Y�D�Q�W���J�L�Y�H�Q���K�L�V���V�W�D�W�X�V���D�V���\�R�X�U���³�D�J�H�Q�W�´��280!
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E67!2KF6L6F6/7!Z6FE!FE/!4FE/1!'/G/8028F7==!!d4I1!1/7a487/!67<!FE/1/G41/<!
6820/XI2F/!280!1/XI61/7!7Iaa3/5/8F2F648=!

!
U=! -/XI/7F!P?!1/XI61/7!a140IKF648!4G!233!04KI5/8F7!60/8F6G6/0<!1/36/0!48<!41!

1/G/1/8K/0!68!H4I1!68F/114U2F41H!1/7a487/7=!!d4I!7F2F/0!FE2F!H4I!Z4I30!
a14L60/!04KI5/8F7!68!FE/!GIFI1/=!!$F!67!84Z!,2H!VQ<!>?VW<!280!H4I!E2L/!
84F!048/!74=!d4I1!1/7a487/!67<!FE/1/G41/<!I8F65/3H!280!1/XI61/7!
7Iaa3/5/8F2F648=!

!
E=! -/XI/7F!PV!1/XI61/7!a140IKF648!4G!233!04KI5/8F7!1/32F/0!F4!FE/!.41a412F/!

'/G/8028F7!41!$806L60I23!'/G/8028F7=!!d4I!7F2F/0!FE2F!H4I!Z4I30!a14L60/!
04KI5/8F7!68!FE/!GIFI1/=!!$F!67!84Z!,2H!VQ<!>?VW<!280!H4I!E2L/!84F!048/!
74=!d4I1!1/7a487/!67<!FE/1/G41/<!I8F65/3H!280!1/XI61/7!7Iaa3/5/8F2F648=!

!
6=! d4I1!a140IKF648!1/7a487/7!G1/XI/8F3H!7F2F/!FE2F!H4I!E2L/!a/1G415/0!2!

�³�U�H�D�V�R�Q�D�E�O�H���V�H�D�U�F�K���F�R�Q�G�X�F�W�H�G���L�Q���J�R�R�G���I�D�L�W�K���´��280!E2L/!�³84!04KI5/8F7!
1/7a4876L/�´���W�R���W�K�H���U�H�T�X�H�V�W=!!!""#-/7a487/7!F4!-+J![<!QR>Q=!!:4Z/L/1<!!2F!
�\�R�X�U���G�H�S�R�V�L�W�L�R�Q���\�R�X���U�H�Y�H�D�O�H�G���W�K�D�W���\�R�X���K�D�Y�H���³�K�X�Q�G�U�H�G�V�´���R�I���U�H�V�S�R�Q�V�L�Y�H!
04KI5/8F7!FE2F!H4I!060!84F!a140IK/=!!J3/27/!K48G615!G41!/2KE!7IKE!1/XI/7F!
FE2F!H4I!E2L/!84!1/7a4876L/!04KI5/8F7!280!0/7K16S/!!E4Z!280!ZE/8!H4I!
a/1G415/0!FE/!7/21KE!280!ZEH!H4I!S/36/L/!FE/!7/21KE!Z27!7IGG6K6/8F=!

!
P=! d4I!E2L/!G263/0!F4!1/7a480!F4!FE/!067K4L/1H!677I/0!aI17I28F!F4!FE/!J$=!!d4I1!

1/7a487/7!21/!#**'+,&-.*$3 =!!$8!H4I1!1/7a487/7<!H4I!277/1F!FE2F!FE/!067K4L/1H!67!
65a14a/1!280!1/GI7/!F4!1/7a480=!!%E/!067K4L/1H!7//c7!G6828K623!04KI5/8F7!280!
68G4152F648<!ZE6KE!67!1/3/L28F!U6L/8!FE2F!H4I!21/!7ISC/KF!F4!28!277/F!G1//_/!280!
E2L/!G263/0!F4!a14L60/!28H!G6828K623!067K347I1/7!27!1/XI61/0!I80/1!FE/!J$=!!d4I!
7F6aI32F/0!F4!FE/!J$<!ZE6KE!7F2F/7!FE/!+%.!52H!677I/!7IKE!067K4L/1H!F4<!2548U!
4FE/1!FE68U7<!60/8F6GH!�³�W�K�H���Q�D�W�X�U�H�����O�R�F�D�W�L�R�Q�����V�W�D�W�X�V�����D�Q�G���H�[�W�H�Q�W���R�I���$�V�V�H�W�V���R�I��
�6�W�L�S�X�O�D�W�L�Q�J���'�H�I�H�Q�G�D�Q�W�V���R�U���W�K�H�L�U���D�I�I�L�O�L�D�W�H�V���R�U���V�X�E�V�L�G�L�D�U�L�H�V���´�����3�,�����6�H�F�W�L�R�Q���;�;�,�,�,�����%����!!
d4I1!1/7a487/!67<!FE/1/G41/<!6820/XI2F/!280!1/XI61/7!7Iaa3/5/8F2F648=!

!
! %EI7<!aI17I28F!F4!Y4K23!-I3/!PWRV<!FE/!+%.!0/52807!2!K48G/1/8K/!F4!1/743L/!FE67!067aIF/!
Z6FE68!V?!02H7!4G!FE67!3/FF/1=!!d4I1!G263I1/!F4!GI33H!280!2KKI12F/3H!1/7a480!F4!FE/!4IF7F28068U!
067K4L/1H<!27!0/F263/0!2S4L/<!67!FE/!677I/!F4!S/!1/743L/0=!!;6L/8!H4I1!4S7F682KH<!FE/!+%.!68F/807!
F4!G63/!2!54F648!7//c68U!728KF6487!aI17I28F!F4!-I3/!PW<!68K3I068U!8/U2F6L/!68G/1/8K/7!F4!S/!012Z8!
G145!H4I1!G263I1/!F4!2KKI12F/3H!280!GI33H!1/7a480!F4!FE/!067K4L/1H!280!2!G68068U!FE2F!H4I!68!G2KF!
�Y�L�R�O�D�W�H�G���W�K�H���3�,�¶�V���D�V�V�H�W���I�U�H�H�]�H���Z�K�H�Q���\�R�X���S�D�L�G���\�R�X�U���P�R�V�W���U�H�F�H8F!2FF418/H7<!,23K435!,K#/63!280!
#/63!;21G6/30=!!!
!
! J3/27/!a14a47/!02F/7!280!F65/7!G41!4I1!Y4K23!-I3/!PWRV!K48G/1/8K/=!
!
! ! ! ! ! ! (68K/1/3H!
!
! ! ! ! ! ! !!e7e!B/8C2568!D=!%E/67528!!
! ! ! ! ! ! (F2GG!)FF418/H!
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Benjamin J. Theisman, pro hac vice 
btheisman@ftc.gov 
Gregory J. Madden, pro hac vice 
gmadden@ftc.gov 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Ave. NW, CC-9528 
Washington, DC 20580 
Tel:  (202) 326-2223, -2426; Fax:  (202) 326-3197 
 
Thomas Syta, Cal. Bar No. 116286 
tsyta@ftc.gov 
FEDERAL TRADE COMMISSION 
10877 Wilshire Blvd., Suite 700 
Los Angeles, CA 90024 
Tel: (310) 824-4343; Fax:  (310) 824-4380 
 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 
FEDERAL TRADE COMMISSION, 
 

Plaintiff, 
 

v. 
 
DAMIAN KUTZNER, et al., 
 

Defendants. 
 

SACV16-00999 BRO (AFMx) 
 
PLAINTIFFÕS FIRST SET OF 
INTERROGATORIES TO  
CHARLES MARSHALL 
PURSUANT TO FEDERAL RULE 
OF CIVIL PROCECURE 33  

  

Pursuant to Fed. R. Civ. P. 33 and C.D. Cal. Civ. L.R. 33, plaintiff Federal 

Trade Commission (ÒFTCÓ) serves ÒPlaintiffÕs First Set of Interrogatories to  

Charles Marshall Pursuant to Federal Rule of Civil Procedure 33Ó on defendant 

Charles Marshall.  Each interrogatory is to be answered fully and under oath within 

thirty (30) days of service of these interrogatories.  For purposes of these 

interrogatories, the following definitions and instructions are applicable. 

I. DEFINITIONS 

A. ÒAdvantisÓ shall mean both Advantis Law P.C. and Advantis Law 

Group P.C. 
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B. ÒAnd,Ó as well as Òor,Ó shall be construed both conjunctively and 

disjunctively, as necessary, in order to bring within the scope of any 

interrogatory all information that otherwise might be construed to be outside 

the scope of the interrogatory. 

C. ÒAnyÓ shall be construed to include Òall,Ó and ÒallÓ shall be construed 

to include the word Òany.Ó 

D. ÒBrookstoneÓ shall mean both Brookstone Law P.C. (California) and 

Brookstone Law P.C. (Nevada).  

E. ÒCorporate DefendantsÓ shall mean Advantis Law P.C., Advantis 

Law Group P.C., Brookstone Law P.C. (California), and Brookstone Law 

P.C. (Nevada). 

F. ÒDefendantsÓ shall mean Damian Kutzner, Vito Torchia, Jonathan 

Tarkowski, Geoffrey Broderick, Charles Marshall, Jeremy Foti, Brookstone 

Law P.C. (California), Brookstone Law P.C. (Nevada), Advantis Law P.C., 

and Advantis Law Group P.C. 

G. ÒDocumentÓ shall mean the complete original and any non-identical 

copy (whether different from the original because of notations on the copy 

or otherwise), regardless of origin or location, of any written, typed, printed, 

transcribed, filmed, punched, or graphic matter of every type and 

description, however and by whomever prepared, produced, disseminated, or 

made, including but not limited to any advertisement, book, pamphlet, 

periodical, contract, correspondence, file, invoice, memorandum, note, 

telegram, report, record, handwritten note, working paper, routing slip, chart, 

graph, paper, index, map, tabulation, manual, guide, outline, script, abstract, 

history, calendar, diary, agenda, minute, code book, or label.  ÒDocumentÓ 

shall also include ÒElectronically Stored Information.Ó  ÒDocumentÓ shall 
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have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

H. ÒElectronically Stored InformationÓ or ÒESIÓ shall mean the 

complete original and any non-identical copy (whether different from the 

original because of notations, different metadata, or otherwise), regardless of 

origin or location, of any information created, manipulated, communicated, 

stored, or utilized in digital form, requiring the use of computer hardware or 

software.  This includes, but is not limited to, electronic mail, instant 

messaging, videoconferencing, and other electronic correspondence 

(whether active, archived, or in a deleted items folder), word processing 

files, spreadsheets, databases, and video and sound recordings, whether 

stored on:  cards; magnetic or electronic tapes; disks; computer hard drives, 

network shares or servers, or other drives; cloud-based platforms; cell 

phones, PDAs,  computer tablets, or other mobile devices; or other storage 

media.  ÒESIÓ also includes such technical assistance or instructions as will 

enable conversion of such ESI into a reasonably usable form.  ÒESIÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

I. ÒEachÓ shall be construed to include Òevery,Ó and ÒeveryÓ shall be 

construed to include Òeach.Ó 

J. ÒFinancial AccountÓ shall be broadly construed and shall include any 

(1) bank account, including, but not limited to, checking accounts and 

savings accounts; (2) investment account, including, but not limited to, 

certificate of deposit, money market account, mutual fund account, money 

management account, an investment or advisory account, as well as any 

account holding any commodity or security of any type; and (3) credit 

account, including any loan, lease, or credit card.  
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K. ÒFTCÓ or ÒCommissionÓ shall mean the Federal Trade Commission.  

L. ÒIdentify ,Ó when used with respect to a natural person, shall mean to 

state the full name, mailing and billing addresses, telephone number, and 

email addresses (if known), and when used with respect to an entity, means 

to state the full name, any d/b/aÕs, mailing and billing addresses, telephone 

number, email addresses (if known), and contact person. 

M. ÒIdentify ,Ó when used with respect to a communication, instruction, 

or direction, shall mean providing the date, time, sender(s), recipient(s), title, 

and the manner in which provided.  

N. ÒPayment ProcessorÓ means any entity used by a seller of goods or 

services, such as Corporate Defendants, to handle credit card, debit card, 

ACH, or any other payments by consumers. 

O. ÒPreliminary Injunction Ó shall mean the Stipulated Preliminary 

Injunction with Asset Freeze, Appointment of Receiver, Limited Expedited 

Discovery, And Other Equitable Relief as to Defendants Damian Kutzner, 

Charles Marshall, Jonathan Tarkowski, Advantis Law P.C., and Advantis 

Law Group P.C. (DE 57). 

P. ÒReferring toÓ or Òrelating toÓ shall mean discussing, describing, 

reflecting, containing, analyzing, studying, reporting, commenting, 

evidencing, constituting, setting forth, considering, recommending, 

concerning, or pertaining to, in whole or in part. 

Q. ÒTemporary Restraining OrderÓ or ÒTROÓ  shall mean the CourtÕs 

June 1, 2016  Ex Parte Temporary Restraining Order With Asset Freeze, 

Appointment of Temporary Receiver, Limited Expedited Discovery, and 

Other Equitable Relief, and Order To Show Cause Why Preliminary 

Injunction Should Not Issue (DE 23). 
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R. ÒYouÓ and ÒyourÓ shall mean Charles Marshall, and all entities, 

employees, agents, consultants, and other persons working for or on behalf 

of him, directly or indirectly. 

II.  INSTRUCTIONS 

A. Sharing of Information:  The Commission often makes its files 

available to other civil and criminal federal, state, local, or foreign law 

enforcement agencies.  The Commission may make information supplied by 

you available to such agencies where appropriate pursuant to the Federal 

Trade Commission Act and 16 C.F.R. ¤ 4.11 (c) and (j).  Information you 

provide may be used in any federal, state, or foreign civil or criminal 

proceeding by the Commission or other agencies. 

B. Document Retention:  You shall retain all documentary materials 

used in the preparation of responses to these interrogatories.  The 

Commission may require the submission of additional interrogatory 

responses or documents at a later time during this litigation.  Accordingly, 

you should suspend any routine procedures for document destruction and 

take other measures to prevent the destruction of documents that are in any 

way relevant to this litigation during its pendency, irrespective of whether 

you believe such documents are protected from discovery by privilege or 

otherwise.   

C. Scope of Search:  These interrogatories cover documents and 

information in your possession or under your actual or constructive custody 

or control including, but not limited to, documents and information in the 

possession, custody, or control of your attorneys, accountants, directors, 

officers, employees, and other agents and consultants, whether or not such 

documents and information were received from or disseminated to any 

person or entity. 
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D. Applicable Time Period:  The applicable time period, unless 

otherwise specified, shall be from January 1, 2010, to the date of full and 

complete response. 

E. Delivery of Responses:  You shall produce the answers to these 

interrogatories within thirty days from the date of service by sending them, 

preferably by a courier service such as Federal Express, to Benjamin 

Theisman, Federal Trade Commission, 600 Pennsylvania Ave. N.W., CC-

9528, Washington, D.C. 20580.   

F. Attaching a Document In Lieu of a Written Response:  If the 

answer to any interrogatory can, without unreasonable difficulty, be 

extracted fully and fairly from any document, you may answer the 

interrogatory by attaching a copy of such document.  Clearly mark and 

identify the responsive document and be sure to mark on the document what 

question it is responsive to.  Documents that may be responsive to more than 

one interrogatory need not be submitted more than once; however, your 

response must indicate, for each document submitted, each interrogatory to 

which the document is responsive.  If any documents responsive to these 

interrogatories have been previously supplied to the Commission, you may 

comply with these interrogatories by identifying the document(s) previously 

provided and the date of submission.  Documents should be produced in the 

order in which they appear in your files or as electronically stored and 

without being manipulated or otherwise rearranged; if documents are 

removed from their original folders, binders, covers, containers, or electronic 

source in order to be produced, then the documents shall be identified in a 

manner so as to clearly specify the folder, binder, cover, container, or 

electronic media or file paths from which such documents came.  In 

addition, number by page (or file, for those documents produced in native 
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electronic format) all documents in your submission, preferably with a 

unique Bates identifier, and indicate the total number of documents in your 

submission. 

G. Information Identification :  All information submitted shall be 

clearly and precisely identified as to the interrogatory(s) to which it is 

responsive. 

H. Certain Answers:  If your answer to all or any part of an 

Interrogatory is Òunknown,Ó Ònot applicableÓ or any similar response, state 

the following:  (1) why the answer is unknown or not applicable; (b) the 

efforts made to obtain an answer to the Interrogatory; and (c) the name and 

address of any natural person or entity who may the know the answer. 

I. Continuing Nature of Interrogatories:  These interrogatories are 

continuing in nature through the conclusion of this action and require 

supplemental responses as necessary pursuant to Fed. R. Civ. P. 26(e).  

Responsive information obtained or discovered after your initial response 

must promptly provided, in writing, to the FTC. 

J. Privilege:  If any information is withheld on the basis of a claimed 

privilege, you must expressly make the claim and complete a privilege log 

describing the nature of the documents, communications, or tangible things 

not produced or disclosed such that other parties can assess the claim.  Such 

log must state as to each item: 

1. The type, specific subject matter, date, and number of pages of 

the item;   

2. The names, addresses, positions, and organizations of all 

authors and recipients of the item; and  

3. The specific grounds for claiming that the item is privileged.  
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If only some portion of any responsive material is privileged, all non-

privileged portions of the material must be submitted.  

K. Questions:  If you seek further information from the FTC regarding 

these Interrogatories, please contact Benjamin J. Theisman, by email at 

btheisman@ftc.gov, or by telephone at 202-326-2223. 

L. Sensitive Personally Identifiable Information:  If any material 

called for by these requests contains sensitive personally identifiable 

information or sensitive health information of any individual, please contact 

us before sending those materials to discuss ways to protect such 

information during production.  Contact us to discuss encrypting any 

electronic copies of such material with encryption software such as 

SecureZip and provide the encryption key in a separate communication.  

For purposes of these Interrogatories, sensitive personally identifiable 

information includes: an individualÕs Social Security number alone; or an 

individualÕs name or address or phone number in combination with one or 

more of the following: date of birth; Social Security number; driverÕs license 

number or other state identification number or a foreign country equivalent; 

passport number; financial account number; credit card number; or debit 

card number.  Sensitive health information includes medical records and 

other individually identifiable health information relating to the past, 

present, or future physical or mental health or conditions of an individual, 

the provision of health care to an individual, or the past, present, or future 

payment for the provision of health care to an individual. 

III.  INTERROGATORIES 

1. For each Corporate Defendant, state your dates of employment; job 

responsibilities; titles that you held or hold; and any ownership interests that 

you held or hold, including in your response the time period during which 
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you had each responsibility and title.  For purposes of this interrogatory, title 

includes, but is not limited to, any title: held internally within a Corporate 

Defendant; identified to any Defendant or DefendantÕs employee, 

represented to the public; and any position as a corporate officer. 

2. State all responsibilities that you had for communications with potential and 

actual customers of each of the Corporate Defendants and identify all such 

persons with whom you had communications, including the method of 

communication, a summary of each communication, and any documents 

referring to or relating to or memorializing such communications. 

3. State all responsibilities you had relating to any employee of any Corporate 

Defendant relating to that employeeÕs communications with potential and 

actual customers, including identifying each such employee. 

4. Identify all employees, or people who performed work for each of the 

Corporate Defendants who reported to you, formally or informally, 

including but not limited to all employees for whom you were involved in 

determining any compensation, whether salary, bonus, or otherwise, at any 

time. 

5. Identify all compensation of any kind (e.g., salary, bonus, benefits, in kind 

use, profits) you received from each of the Defendants. 

6. Describe your involvement in collecting monies from, or investigating 

chargebacks related to, Corporate DefendantsÕ customers, including but not 

limited to your involvement with the ÒAccount DueÓ letters and invoices, 

(see, e.g., DE 41-2, page ID #s:2543-45) sent by Brookstone Law in May 

2016, including but not limited to the development, distribution, or followup 

of any such letters or invoices. 

7. Identify any defenses that you have or may present to the FTCÕs claims, any 

affirmative defenses that you have or may assert, and any claims against the 
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Commission that you have or may assert, describe the basis for each such 

defense or claim, and identify all individuals, entities, documents that 

support any such defense or claim. 

8. Identify all individuals or entities that may have information suggesting you 

or any of the other Defendants are not liable for the conduct alleged in the 

First Amended Complaint.  For each such individual or entity, state all of the 

factual information that you believe the individuals or entities identified 

possess that relates to any of the claims asserted by the Commission in its 

complaint. 

9. Describe, in detail, your relationship with Maritess Vargas, including the 

basis for payments by you to her and why you have joint financial accounts 

with her. 

10. Describe, in detail, your relationship with James Macklin, and any 

communications with or role with the Corporate Defendants that James 

Macklin may have had. 
 

   

        /s/  Benjamin J. Theisman    
 BENJAMIN J. THEISMAN 
 Attorney for the Federal Trade Commission 
 
 
Executed on February 2, 2017. 
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Benjamin J. Theisman, pro hac vice 
btheisman@ftc.gov 
Gregory J. Madden, pro hac vice 
gmadden@ftc.gov 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Ave. NW, CC-9528 
Washington, DC 20580 
Tel:  (202) 326-2223, -2426; Fax:  (202) 326-3197 
 
Thomas Syta, Cal. Bar No. 116286 
tsyta@ftc.gov 
FEDERAL TRADE COMMISSION 
10877 Wilshire Blvd., Suite 700 
Los Angeles, CA 90024 
Tel: (310) 824-4343; Fax:  (310) 824-4380 
 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 
FEDERAL TRADE COMMISSION, 
 

Plaintiff, 
 

v. 
 
DAMIAN KUTZNER, et al., 
 

Defendants. 
 

SACV16-00999 BRO (AFMx) 
 
PLAINTIFFÕS FIRST REQUESTS 
FOR PRODUCTION OF 
DOCUMENTS TO CHARLES 
MARSHALL PURSUANT TO 
FEDERAL RULE OF CIVIL 
PROCEDURE 34 

       

Plaintiff, Federal Trade Commission (ÒFTCÓ), pursuant to Fed. R. Civ. P. 34 

and C.D. Cal. L.R. 34, hereby serves ÒPlaintiffÕs First Requests for Production of 

Documents to Charles Marshall Pursuant to Federal Rule of Civil Procedure 34.Ó  

You are required to produce the documents specified below, in compliance 

with the following definitions and instructions, no later than thirty (30) days 

following the service of these requests.   

For purposes of these requests, the following definitions and instructions are 

applicable. 
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I. DEFINITIONS 

A. ÒAdvantisÓ shall mean both Advantis Law P.C. and Advantis Law 

Group P.C. 

B. ÒAnd,Ó as well as Òor,Ó shall be construed both conjunctively and 

disjunctively, as necessary, in order to bring within the scope of any Request 

any document that otherwise might be construed to be outside the scope of 

the Request. 

C. ÒAnyÓ shall be construed to include Òall,Ó and ÒallÓ shall be construed 

to include the word Òany.Ó 

D. ÒBrookstoneÓ shall mean both Brookstone Law P.C. (California) and 

Brookstone Law P.C. (Nevada). 

E. ÒCorporate DefendantsÓ shall mean Advantis Law P.C., Advantis 

Law Group P.C., Brookstone Law P.C. (California) and Brookstone Law 

P.C. (Nevada). 

F. ÒDefendantsÓ shall mean Damian Kutzner, Vito Torchia, Jonathan 

Tarkowski, Geoffrey Broderick, Charles Marshall, Jeremy Foti, Brookstone 

Law P.C. (California), Brookstone Law P.C. (Nevada), Advantis Law P.C., 

and Advantis Law Group P.C. 

G. ÒDocumentÓ shall mean the complete original and any non-identical 

copy (whether different from the original because of notations on the copy 

or otherwise), regardless of origin or location, of any written, typed, printed, 

transcribed, filmed, punched, or graphic matter of every type and 

description, however and by whomever prepared, produced, disseminated, or 

made, including but not limited to any advertisement, book, pamphlet, 

periodical, contract, correspondence, file, invoice, memorandum, note, 

telegram, report, record, handwritten note, working paper, routing slip, chart, 
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graph, paper, index, map, tabulation, manual, guide, outline, script, abstract, 

history, calendar, diary, agenda, minute, code book, or label.  ÒDocumentÓ 

shall also include ÒElectronically Stored Information.Ó  ÒDocumentÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

H. ÒElectronically Stored InformationÓ or ÒESIÓ shall mean the 

complete original and any non-identical copy (whether different from the 

original because of notations, different metadata, or otherwise), regardless of 

origin or location, of any information created, manipulated, communicated, 

stored, or utilized in digital form, requiring the use of computer hardware or 

software.  This includes, but is not limited to, electronic mail, instant 

messaging, videoconferencing, and other electronic correspondence 

(whether active, archived, or in a deleted items folder), word processing 

files, spreadsheets, databases, and video and sound recordings, whether 

stored on:  cards; magnetic or electronic tapes; disks; computer hard drives, 

network shares or servers, or other drives; cloud-based platforms; cell 

phones, PDAs,  computer tablets, or other mobile devices; or other storage 

media.  ÒESIÓ also includes such technical assistance or instructions as will 

enable conversion of such ESI into a reasonably usable form.  ÒESIÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

I. ÒEachÓ shall be construed to include Òevery,Ó and ÒeveryÓ shall be 

construed to include Òeach.Ó 

J. ÒFinancial AccountÓ shall be broadly construed and shall include any 

(1) bank account, including, but not limited to, checking accounts and 

savings accounts; (2) investment account, including, but not limited to, 

certificate of deposit, money market account, mutual fund account, money 
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management account, an investment or advisory account, as well as any 

account holding any commodity or security of any type; and (3) credit 

account, including any loan, lease, or credit card.  

K. ÒFTCÓ or ÒCommissionÓ shall mean the Federal Trade Commission.   

L. ÒFirst Set of Marshall InterrogatoriesÓ shall be construed to refer to 

one or more of the interrogatories served on Charles Marshall with these 

Requests for Production and titled ÒPlaintiffÕs First Set of Interrogatories to 

Charles Marshall Pursuant to Federal Rule of Civil Procedure Rule 33.Ó 

M. ÒPayment ProcessorÓ means any entity used by a seller of goods or 

services, such as Corporate Defendants, to handle credit card, debit card, 

ACH, or any other payments by consumers. 

N. ÒPreliminary Injunction Ó shall mean the Stipulated Preliminary 

Injunction with Asset Freeze, Appointment of Receiver, Limited Expedited 

Discovery, And Other Equitable Relief as to Defendants Damian Kutzner, 

Charles Marshall, Jonathan Tarkowski, Advantis Law P.C., and Advantis 

Law Group P.C. (DE 57). 

O.  ÒReferring toÓ or Òrelating toÓ shall mean discussing, describing, 

reflecting, containing, analyzing, studying, reporting, commenting, 

evidencing, constituting, setting forth, considering, recommending, 

concerning, or pertaining to, in whole or in part. 

P. ÒTemporary Restraining OrderÓ or ÒTROÓ  shall mean the CourtÕs 

June 1, 2016  Ex Parte Temporary Restraining Order With Asset Freeze, 

Appointment of Temporary Receiver, Limited Expedited Discovery, and 

Other Equitable Relief, and Order To Show Cause Why Preliminary 

Injunction Should Not Issue (DE 23). 
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Q. ÒYouÓ and ÒyourÓ shall mean Charles Marshall, and all entities, 

employees, agents, consultants, and other persons working for or on behalf 

of him, directly or indirectly. 

II.  INSTRUCTIONS 

A. No Objection Based on Receivership:  As ordered by the Court in its 

Preliminary Injunction With Asset Freeze, Appointment of Receiver, 

Limited Expedited Discovery, and Other Equitable Relief as to Defendant 

Charles Marshall, DE 57, the FTCÕs access to any documents held by the 

Receiver Òshall not provide grounds for any Defendant to object to any 

subsequent request for Documents served by the FTC.Ó 

B. Failure to Disclose:  You are placed on notice that, to the extent that 

you fail to disclose responsive documents (including ESI) in response to the 

Specifications, the FTC may move before or at trial to preclude you from 

presenting evidence regarding or relating to this information. 

C. Sharing of Information:  The Commission often makes its files 

available to other civil and criminal federal, state, local, or foreign law 

enforcement agencies.  The Commission may make information supplied by 

you available to such agencies where appropriate pursuant to the Federal 

Trade Commission Act and 16 C.F.R. ¤ 4.11 (c) and (j).  Information you 

provide may be used in any federal, state, or foreign civil or criminal 

proceeding by the Commission or other agencies. 

D. Document Retention:  You shall retain all documentary materials 

used in the preparation of responses to these Requests.  The Commission 

may require the submission of additional documents at a later time during 

this litigation.  Accordingly, you should suspend any routine procedures for 

document destruction and take other measures to prevent the destruction of 

documents that are in any way relevant to this litigation during its pendency, 
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irrespective of whether you believe such documents are protected from 

discovery by privilege or otherwise.   

E. Scope of Search:  These Requests cover documents and information 

in your possession or under your actual or constructive custody or control 

including, but not limited to, documents and information in the possession, 

custody, or control of your attorneys, accountants, directors, officers, 

employees, and other agents and consultants, whether or not such documents 

and information were received from or disseminated to any person or entity. 

F. Applicable Time Period:  The applicable time period, unless 

otherwise specified, shall be from January 1, 2010, to the date of full and 

complete response. 

G. Delivery of Responses:  You shall produce any written response to 

these Requests within 30 days from the date of service by electronic 

submission to Benjamin Theisman, Federal Trade Commission, 600 

Pennsylvania Ave. N.W., CC-9528, Washington, D.C. 20580.  

H. Document Production:  Produce all responsive documents to: 

  
Federal Trade Commission 
Anthony Gales, Investigator 

CC 9528 
600 Pennsylvania Ave NW 

Washington DC 20580 

Because postal delivery to the Commission is subject to delay due to 

heightened security precautions, please use a courier service such as Federal 

Express or UPS.  Notice of your intended method of production shall be 

given by email or telephone to Benjamin Theisman, at 202-326-2223, or at 

btheisman@ftc.gov, or Gregory Madden, at 202-326-2426, 

gmadden@ftc.gov, at least three days prior to the return date. 
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I.  Document Identification:  Documents that may be responsive to 

more than one Request need not be submitted more than once; however, 

your response should indicate, for each document submitted, each Request 

to which the document is responsive.  If any documents responsive to this 

Request have been previously supplied to the Commission, you may comply 

with this Request by identifying the document(s) previously provided and 

the date of submission.  Documents should be produced in the order in 

which they appear in your files or as electronically stored and without being 

manipulated or otherwise rearranged; if documents are removed from their 

original folders, binders, covers, containers, or electronic source in order to 

be produced, then the documents shall be identified in a manner so as to 

clearly specify the folder, binder, cover, container, or electronic media or file 

paths from which such documents came.  In addition, number all documents 

in your submission with a unique identifier, and indicate the total number of 

documents in your submission 

J. Electronic Submission of Documents:  The following guidelines 

refer to the production of any Electronically Stored Information (ÒESIÓ) or 

digitally imaged hard copy documents.  Before submitting any electronic 

production, you must confirm with the Commission counsel named above 

that the proposed formats and media types will be acceptable to the 

Commission.  The FTC requests Concordance load-ready electronic 

productions, including DAT and OPT load files.  

1. ESI:  Documents created, utilized, or maintained in electronic format 

in the ordinary course of business should be delivered to the FTC as follows: 

a. Spreadsheet and presentation programs, including but not 

limited to Microsoft Access, SQL, and other databases, as well as 

Microsoft Excel and PowerPoint files, must be produced in native 
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format with extracted text and metadata.  Data compilations in Excel 

spreadsheets, or in delimited text formats, must contain all underlying 

data un-redacted with all underlying formulas and algorithms intact.  

All database productions (including structured data document 

systems) must include a database schema that defines the tables, 

fields, relationships, views, indexes, packages, procedures, functions, 

queues, triggers, types, sequences, materialized views, synonyms, 

database links, directories, Java, XML schemas, and other elements, 

including the use of any report writers and custom user data 

interfaces; 

b. All ESI other than those documents described in F.1.a above 

must be provided in native electronic format with extracted text or 

Optical Character Recognition (OCR) and all related metadata, and 

with corresponding image renderings as converted to Group IV, 300 

DPI, single-page Tagged Image File Format (TIFF) or as color JPEG 

images (where color is necessary to interpret the contents); and 

c.  Each electronic file should be assigned a unique document 

identifier (ÒDocIDÓ) or Bates reference. 

2. Hard Copy Documents:  Documents stored in hard copy in the 

ordinary course of business should be submitted in an electronic format, 

subject to the following requirements: 

a. The documents should be true, correct, and complete copies of 

the original documents as converted to TIFF (or color JPEG) images 

with corresponding document-level OCR text;   

b. Each page shall be endorsed with a document identification 

number (which can be a Bates number or a document control 

number);  
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c. Logical document determination should be clearly rendered in 

the accompanying load file and should correspond to that of the 

original document; and 

d. Documents shall be produced in color where necessary to 

interpret them or render them intelligible. 

3. For each document electronically submitted to the FTC, include the 

following metadata fields in a standard ASCII delimited Concordance DAT 

file:   

a. For electronic mail:  begin Bates or unique document 

identification number (ÒDocIDÓ), end Bates or DocID, mail folder 

path (location of email in personal folders, subfolders, deleted or sent 

items), custodian, from, to, cc, bcc, subject, date and time sent, date 

and time received, and complete attachment identification, including 

the Bates or DocID of the attachments (AttachIDs) delimited by a 

semicolon, MD5 or SHA Hash value, and link to native file; 

b. For email attachments:  begin Bates or DocID, end Bates or 

DocID, parent email ID (Bates or DocID), page count, custodian, 

source location/file path, file name, file extension, file size, author, 

date and time created, date and time modified, date and time printed, 

MD5 or SHA Hash value, and link to native file; 

c. For loose electronic documents (as retrieved directly from 

network file stores, hard drives, etc.):  begin Bates or DocID, end 

Bates or DocID, page count, custodian, source media, file path, 

filename, file extension, file size, author, date and time created, date 

and time modified, date and time printed, MD5 or SHA Hash value, 

and link to native file; and 
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d. For imaged hard copy documents:  begin Bates or DocID, end 

Bates or DocID, page count, source, and custodian; and where 

applicable, file folder name, binder name, attachment range, or other 

such references, as necessary to understand the context of the 

document as maintained in the ordinary course of business. 

4. If you intend to utilize any de-duplication or email threading software 

or services when collecting or reviewing information that is stored in your 

computer systems or electronic storage media, or if your computer systems 

contain or utilize such software, you must contact the Commission counsel 

named above to determine whether and in what manner you may use such 

software or services when producing materials in response to this request. 

5. Submit electronic productions as follows: 

a. With passwords or other document-level encryption removed or 

otherwise provided to the FTC; 

b.  As uncompressed electronic volumes on size-appropriate, 

Windows-compatible, media;  

c. All electronic media shall be scanned for and free of viruses;  

d.  Data encryption tools may be employed to protect privileged or 

other personal or private information.  The FTC accepts TrueCrypt, 

PGP, and SecureZip encrypted media.  The passwords should be 

provided in advance of delivery, under separate cover.  Alternate 

means of encryption should be discussed and approved by FTC 

counsel; and 

e. Please mark the exterior of all packages containing electronic 

media sent through the U.S. Postal Service or other delivery services 

as follows: 
   MAGNETIC MEDIA Ð DO NOT X-RAY 
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   MAY BE OPENED FOR POSTAL INSPECTION. 

6. All electronic files and images shall be accompanied by a production 

transmittal letter which includes:  

a. A summary of the number of records and all underlying images, 

emails, and associated attachments, native files, and databases in the 

production; and   

b. An index that identifies the corresponding consecutive 

document identification number(s) used to identify each personÕs 

documents and, if submitted in paper form, the box number containing 

such documents.  If the index exists as a computer file(s), provide the 

index both as a printed hard copy and in machine-readable form 

(provided that the Commission counsel named above determines prior 

to submission that the machine- readable form would be in a format 

that allows the agency to use the computer files).   

K. Information Identification :  All information submitted shall be 

clearly and precisely identified as to the Request(s) to which it is responsive. 

L. Privilege:  If any information is withheld on the basis of a claimed 

privilege, you must expressly make the claim and complete a privilege log 

describing the nature of the documents, communications, or tangible things 

not produced or disclosed such that other parties can assess the claim.  Such 

log must state as to each item: 

1. The type, specific subject matter, date, and number of pages of 

the item;   

2. The names, addresses, positions, and organizations of all 

authors and recipients of the item; and  

3. The specific grounds for claiming that the item is privileged.  
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If only some portion of any responsive material is privileged, all non-

privileged portions of the material must be submitted.  

M. Questions:  If you seek further information from the FTC regarding 

these Requests, please contact Benjamin J. Theisman, by email at 

btheisman@ftc.gov, or by telephone at 202-326-2223. 

N. Sensitive Personally Identifiable Information:  If any material 

called for by these requests contains sensitive personally identifiable 

information or sensitive health information of any individual, please contact 

us before sending those materials to discuss ways to protect such 

information during production.  Contact us to discuss encrypting any 

electronic copies of such material with encryption software such as 

SecureZip and provide the encryption key in a separate communication.  

For purposes of these Requests, sensitive personally identifiable 

information includes:  an individualÕs Social Security number alone; or an 

individualÕs name or address or phone number in combination with one or 

more of the following:  date of birth; Social Security number; driverÕs 

license number or other state identification number or a foreign country 

equivalent; passport number; financial account number; credit card number; 

or debit card number.  Sensitive health information includes medical records 

and other individually identifiable health information relating to the past, 

present, or future physical or mental health or conditions of an individual, 

the provision of health care to an individual, or the past, present, or future 

payment for the provision of health care to an individual. 
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III.  REQUESTS FOR PRODUCTION OF DOCUMENTS 

Produce: 

1. All documents relating or referring to your employment, role, ownership of, 

or scope of work that you performed for, directly or indirectly, each of the 

Corporate Defendants. 

2. All documents that substantiate or support your responses to the First Set of 

Marshall Interrogatories. 

3. All documents relating or referring to how, when, and why you chose to be 

employed, have any role, maintain any ownership, or perform work for, directly or 

indirectly, each of the Corporate Defendants. 

4. All documents relating  or referring to Florida v. Berger Law Group P.A., 

No. 8:14-cv-1825-T-30MAP (M.D. Fla.). 

5. All documents relating  or referring to any of the mass joinder cases filed by 

or on behalf of the Corporate Defendants, including but not limited to Wright v. 

Bank of America. 

6. All unique copies of advertisements shown to the public for any products or 

services offered by each of the Corporate Defendants.  An advertisement includes, 

but is not limited to, any document mailed to a consumer, displayed in a 

publication, placed or run on radio, placed or run on the Internet, or placed or run 

on television. 

7. All documents relating or referring to telephone scripts, including drafts of 

scripts, used or drafted for use by any employee of each of the Corporate 

Defendants. 

8. All documents relating or referring to scripts, including drafts of scripts, 

used or drafted for use by any employee of each of the Corporate Defendants when 

having an in-person interaction with a consumer. 
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9. All documents relating or referring to lead generation of potential customers 

for any of the Corporate Defendants. 

10. All documents that provide substantiation or support for the claim that any 

of the Corporate Defendants were likely to obtain relief for consumers, including 

in some instances Òat least $75,000Ó or consumersÕ homes free and clear, whether 

or not it is your position that this claim was ever made. 

11. All documents that tend to disprove or call into question that any of the 

Corporate Defendants were likely to obtain relief for consumers, including in some 

instances Òat least $75,000Ó or consumersÕ homes free and clear, whether or not it  

is your position that this claim was ever made. 

12. All documents that provide substantiation or support for the claim that any 

of the Corporate Defendants would seek to void consumersÕ mortgages, whether or 

not it is your position that this claim was ever made. 

13. All documents that tend to disprove or call into question that any of the 

Corporate Defendants were likely to seek to void consumersÕ mortgages, whether 

or not it is your position that this claim was ever made. 

14. All documents that provide substantiation or support for the claim that any 

of the Corporate Defendants had a team of experienced lawyers and personnel to 

litigate mass joinder cases alleging lender fraud and related claims on behalf of 

hundreds or thousands of clients simultaneously, whether or not it is your position 

that this claim was ever made. 

15. All documents that tend to disprove or call into question that any of the 

Corporate Defendants had a team of experienced lawyers and personnel to litigate 

mass joinder cases alleging lender fraud and related claims on behalf of hundreds 

or thousands of clients simultaneously, whether or not it is your position that this 

claim was ever made. 
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16. All documents that provide substantiation or support for the claim that any 

of the Corporate Defendants would file a lawsuit on behalf of each mass joinder 

client, whether or not it is your position that this claim was ever made. 

17. All documents that tend to disprove or call into question that any of the  

Corporate Defendants would file a lawsuit on behalf of each mass joinder client, 

whether or not it is your position that this claim was ever made. 

18. All documents that provide substantiation or support for the claim that any 

of the Corporate Defendants were Òmortgage assistance relief service provider[s]Ó 

as that term is defined in 12 C.F.R. ¤ 1015.2. 

19. All documents that tend to disprove or call into question that any of the 

Corporate Defendants were Òmortgage assistance relief service provider[s]Ó as that 

term is defined in 12 C.F.R. ¤ 1015.2. 

20. All documents that provide substantiation or support for the claim that any 

of the Corporate Defendants were, through their mass joinder litigation,  providing 

Òmortgage assistance relief servicesÓ as that term is defined in 12 C.F.R. ¤ 105.2. 

21. All documents that tend to disprove or call into question that any of  the 

Corporate Defendants were, through their mass joinder litigation, providing 

Òmortgage assistance relief servicesÓ as that term is defined in 12 C.F.R. ¤ 105.2. 

22. All documents that provide substantiation or support that any of the 

Corporate Defendants would ask for or receive payment from consumers before 

consumers executed a written agreement with their loan holder for services that 

incorporates the offer obtained by any of the Corporate Defendants. 

23. All documents that tend to disprove or call into questions that any of the 

Corporate Defendants would ask for or receive payment from consumers before 

consumers executed a written agreement with their loan holder for services that 

incorporates the offer obtained by any of the Corporate Defendants. 
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24. All documents relating or referring to all ÒAccount DueÓ letters and 

invoices, (see e.g., DE 41-2, page ID #s:2543-45) sent by Brookstone Law in May 

2016. 

25. All documents relating or referring to any financial accounts held by or on 

behalf of any of the Corporate Defendants. 

26. All communications with the Receiver, whether those communications are 

by or from you personally or by or from your representative(s). 

27. All communications in your possession in any way related to the Corporate 

Defendants, including those with non-defendants such as James Macklin. 

28. Documents sufficient to identify and substantiate any relationship, personal 

or business, you have with Maritess Vargas. 

29. Documents identifying any financial transactions involving Maritess Vargas. 

30. All documents identified, referenced, or relied upon in any of your responses 

to the FTCÕs First Set of Marshall Interrogatories that were not produced in 

response to any of the FTCÕs prior document requests. 

31. To the extent not otherwise responsive, all documents relating or referring to 

any of the Corporate Defendants or Individual Defendants. 

 

  /s/ Benjamin J. Theisman     
 BENJAMIN J. THEISMAN 
 Attorney for the Federal Trade Commission 
 
 
Executed on February 2, 2017. 
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Benjamin J. Theisman, pro hac vice 
btheisman@ftc.gov 
Gregory J. Madden, pro hac vice 
gmadden@ftc.gov 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Ave. NW, CC-9528 
Washington, DC 20580 
Tel:  (202) 326-2223, -2426; Fax:  (202) 326-3197 
 
Thomas Syta, Cal. Bar No. 116286 
tsyta@ftc.gov 
FEDERAL TRADE COMMISSION 
10877 Wilshire Blvd., Suite 700 
Los Angeles, CA 90024 
Tel: (310) 824-4343; Fax:  (310) 824-4380 
 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 
FEDERAL TRADE COMMISSION, 
 

Plaintiff, 
 

v. 
 
DAMIAN KUTZNER, et al., 
 

Defendants. 
 

SACV16-00999 BRO (AFMx) 
 
PLAINTIFFÕS 
INTERROGATORIES TO  
CHARLES MARSHALL 
PURSUANT TO EXPEDITED 
LIMITED DISCOVERY 
PROVISIONS OF PRELIMINARY 
INJUNCTION  

  

Plaintiff, Federal Trade Commission, pursuant to Section XXIII of 

Stipulated Preliminary Injunction With Asset Freeze, Appointment of Receiver, 

Limited Expedited Discovery, and Other Equitable Relief As To Defendants 

Damian Kutzner, Charles Marshall, Jonathan Tarkowski, Advantis Law P.C., and 

Advantis Law Group P.C., entered on June 24, 2016 (DE 57), submits the 

following requests for production of documents to Damian Kutzner. 

The response to each Interrogatory is due within four days of service. 

For purposes of these Interrogatories, the following definitions and 

instructions are applicable: 
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I. DEFINITIONS 

A. ÒAdvantisÓ shall mean both Advantis Law P.C. and Advantis Law 

Group P.C. 

B. ÒAnd,Ó as well as Òor,Ó shall be construed both conjunctively and 

disjunctively, as necessary, in order to bring within the scope of any 

interrogatory all information that otherwise might be construed to be outside 

the scope of the interrogatory. 

C. ÒAnyÓ shall be construed to include Òall,Ó and ÒallÓ shall be construed 

to include the word Òany.Ó 

D. ÒBrookstoneÓ shall mean both Brookstone Law P.C. (California) and 

Brookstone Law P.C. (Nevada).  

E. ÒCorporate DefendantsÓ shall mean Advantis Law P.C., Advantis 

Law Group P.C., Brookstone Law P.C. (California), and Brookstone Law 

P.C. (Nevada). 

F. ÒDefendantsÓ shall mean Damian Kutzner, Vito Torchia, Jonathan 

Tarkowski, Geoffrey Broderick, Charles Marshall, Jeremy Foti, Brookstone 

Law P.C. (California), Brookstone Law P.C. (Nevada), Advantis Law P.C., 

and Advantis Law Group P.C. 

G. ÒDocumentÓ shall mean the complete original and any non-identical 

copy (whether different from the original because of notations on the copy 

or otherwise), regardless of origin or location, of any written, typed, printed, 

transcribed, filmed, punched, or graphic matter of every type and 

description, however and by whomever prepared, produced, disseminated, or 

made, including but not limited to any advertisement, book, pamphlet, 

periodical, contract, correspondence, file, invoice, memorandum, note, 

telegram, report, record, handwritten note, working paper, routing slip, chart, 

graph, paper, index, map, tabulation, manual, guide, outline, script, abstract, 

history, calendar, diary, agenda, minute, code book, or label.  ÒDocumentÓ 
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shall also include ÒElectronically Stored Information.Ó  ÒDocumentÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

H. ÒElectronically Stored InformationÓ or ÒESIÓ shall mean the 

complete original and any non-identical copy (whether different from the 

original because of notations, different metadata, or otherwise), regardless of 

origin or location, of any information created, manipulated, communicated, 

stored, or utilized in digital form, requiring the use of computer hardware or 

software.  This includes, but is not limited to, electronic mail, instant 

messaging, videoconferencing, and other electronic correspondence 

(whether active, archived, or in a deleted items folder), word processing 

files, spreadsheets, databases, and video and sound recordings, whether 

stored on:  cards; magnetic or electronic tapes; disks; computer hard drives, 

network shares or servers, or other drives; cloud-based platforms; cell 

phones, PDAs,  computer tablets, or other mobile devices; or other storage 

media.  ÒESIÓ also includes such technical assistance or instructions as will 

enable conversion of such ESI into a reasonably usable form.  ÒESIÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

I. ÒEachÓ shall be construed to include Òevery,Ó and ÒeveryÓ shall be 

construed to include Òeach.Ó 

J. ÒFinancial AccountÓ shall be broadly construed and shall include any 

(1) bank account, including, but not limited to, checking accounts and 

savings accounts; (2) investment account, including, but not limited to, 

certificate of deposit, money market account, mutual fund account, money 

management account, an investment or advisory account, as well as any 
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account holding any commodity or security of any type; and (3) credit 

account, including any loan, lease, or credit card.  

K. ÒFTCÓ or ÒCommissionÓ shall mean the Federal Trade Commission.  

L. ÒIdentify ,Ó when used with respect to a natural person, shall mean to 

state the full name, mailing and billing addresses, telephone number, and 

email addresses (if known), and when used with respect to an entity, means 

to state the full name, any d/b/aÕs, mailing and billing addresses, telephone 

number, email addresses (if known), and contact person. 

M. ÒIdentify ,Ó when used with respect to a communication, instruction, 

or direction, shall mean providing the date, time, sender(s), recipient(s), title, 

and the manner in which provided.  

N. ÒPayment ProcessorÓ means any entity used by a seller of goods or 

services, such as Corporate Defendants, to handle credit card, debit card, 

ACH, or any other payments by consumers. 

O. ÒPreliminary Injunction Ó shall mean the Stipulated Preliminary 

Injunction with Asset Freeze, Appointment of Receiver, Limited Expedited 

Discovery, And Other Equitable Relief as to Defendants Damian Kutzner, 

Charles Marshall, Jonathan Tarkowski, Advantis Law P.C., and Advantis 

Law Group P.C. (DE 57). 

P. ÒReferring toÓ or Òrelating toÓ shall mean discussing, describing, 

reflecting, containing, analyzing, studying, reporting, commenting, 

evidencing, constituting, setting forth, considering, recommending, 

concerning, or pertaining to, in whole or in part. 

Q. ÒTemporary Restraining OrderÓ or ÒTROÓ  shall mean the CourtÕs 

June 1, 2016  Ex Parte Temporary Restraining Order With Asset Freeze, 

Appointment of Temporary Receiver, Limited Expedited Discovery, and 
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Other Equitable Relief, and Order To Show Cause Why Preliminary 

Injunction Should Not Issue (DE 23). 

R. ÒYouÓ and ÒyourÓ shall mean Charles Marshall, and all entities, 

employees, agents, consultants, and other persons working for or on behalf 

of him, directly or indirectly. 

II.  INSTRUCTIONS 

A. Sharing of Information:  The Commission often makes its files 

available to other civil and criminal federal, state, local, or foreign law 

enforcement agencies.  The Commission may make information supplied by 

you available to such agencies where appropriate pursuant to the Federal 

Trade Commission Act and 16 C.F.R. ¤ 4.11 (c) and (j).  Information you 

provide may be used in any federal, state, or foreign civil or criminal 

proceeding by the Commission or other agencies. 

B. Document Retention:  You shall retain all documentary materials 

used in the preparation of responses to these interrogatories.  The 

Commission may require the submission of additional interrogatory 

responses or documents at a later time during this litigation.  Accordingly, 

you should suspend any routine procedures for document destruction and 

take other measures to prevent the destruction of documents that are in any 

way relevant to this litigation during its pendency, irrespective of whether 

you believe such documents are protected from discovery by privilege or 

otherwise.   

C. Scope of Search:  These interrogatories cover documents and 

information in your possession or under your actual or constructive custody 

or control including, but not limited to, documents and information in the 

possession, custody, or control of your attorneys, accountants, directors, 

officers, employees, and other agents and consultants, whether or not such 
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documents and information were received from or disseminated to any 

person or entity. 

D. Applicable Time Period:  The applicable time period, unless 

otherwise specified, shall be from January 1, 2010, to the date of full and 

complete response. 

E. Attaching a Document In Lieu of a Written Response:  If the 

answer to any interrogatory can, without unreasonable difficulty, be 

extracted fully and fairly from any document, you may answer the 

interrogatory by attaching a copy of such document.  Clearly mark and 

identify the responsive document and be sure to mark on the document what 

question it is responsive to.  Documents that may be responsive to more than 

one interrogatory need not be submitted more than once; however, your 

response must indicate, for each document submitted, each interrogatory to 

which the document is responsive.  If any documents responsive to these 

interrogatories have been previously supplied to the Commission, you may 

comply with these interrogatories by identifying the document(s) previously 

provided and the date of submission.  Documents should be produced in the 

order in which they appear in your files or as electronically stored and 

without being manipulated or otherwise rearranged; if documents are 

removed from their original folders, binders, covers, containers, or electronic 

source in order to be produced, then the documents shall be identified in a 

manner so as to clearly specify the folder, binder, cover, container, or 

electronic media or file paths from which such documents came.  In 

addition, number by page (or file, for those documents produced in native 

electronic format) all documents in your submission, preferably with a 

unique Bates identifier, and indicate the total number of documents in your 

submission. 
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F. Information Identification :  All information submitted shall be 

clearly and precisely identified as to the interrogatory(s) to which it is 

responsive. 

G. Certain Answers:  If your answer to all or any part of an 

Interrogatory is Òunknown,Ó Ònot applicableÓ or any similar response, state 

the following:  (1) why the answer is unknown or not applicable; (b) the 

efforts made to obtain an answer to the Interrogatory; and (c) the name and 

address of any natural person or entity who may the know the answer. 

H. Continuing Nature of Interrogatories:  These interrogatories are 

continuing in nature through the conclusion of this action and require 

supplemental responses as necessary pursuant to Fed. R. Civ. P. 26(e).  

Responsive information obtained or discovered after your initial response 

must promptly provided, in writing, to the FTC. 

I. Privilege:  If any information is withheld on the basis of a claimed 

privilege, you must expressly make the claim and complete a privilege log 

describing the nature of the documents, communications, or tangible things 

not produced or disclosed such that other parties can assess the claim.  Such 

log must state as to each item: 

1. The type, specific subject matter, date, and number of pages of 

the item;   

2. The names, addresses, positions, and organizations of all 

authors and recipients of the item; and  

3. The specific grounds for claiming that the item is privileged.  

If only some portion of any responsive material is privileged, all non-

privileged portions of the material must be submitted.  
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J. Questions:  If you seek further information from the FTC regarding 

these Interrogatories, please contact Benjamin J. Theisman, by email at 

btheisman@ftc.gov, or by telephone at 202-326-2223. 

K. Sensitive Personally Identifiable Information:  If any material 

called for by these requests contains sensitive personally identifiable 

information or sensitive health information of any individual, please contact 

us before sending those materials to discuss ways to protect such 

information during production.  Contact us to discuss encrypting any 

electronic copies of such material with encryption software such as 

SecureZip and provide the encryption key in a separate communication.  

For purposes of these Interrogatories, sensitive personally identifiable 

information includes: an individualÕs Social Security number alone; or an 

individualÕs name or address or phone number in combination with one or 

more of the following: date of birth; Social Security number; driverÕs license 

number or other state identification number or a foreign country equivalent; 

passport number; financial account number; credit card number; or debit 

card number.  Sensitive health information includes medical records and 

other individually identifiable health information relating to the past, 

present, or future physical or mental health or conditions of an individual, 

the provision of health care to an individual, or the past, present, or future 

payment for the provision of health care to an individual. 

III.  INTERROGATORIES 

1. Identify the date that the Financial Account used to pay Neil Garfield was 

opened. 

2. Identify the source of the funds used to pay Neil Garfield. 
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3. Explain in detail the source of the funds used to pay Arent Fox LLP, 

including the identity of the individual(s) or entity(ies) that transferred the 

funds to you and the terms upon which you accepted those funds. 

4. If the funds used to pay Arent Fox LLP were loaned to you, identify the 

lender, the terms of the loan, and all documents related to that loan. 
 

   

        /s/  Benjamin J. Theisman    
 BENJAMIN J. THEISMAN 
 Attorney for the Federal Trade Commission 
 
 
Executed on April 11, 2017. 
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Benjamin J. Theisman, pro hac vice 
btheisman@ftc.gov 
Gregory J. Madden, pro hac vice 
gmadden@ftc.gov 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Ave. NW, CC-9528 
Washington, DC 20580 
Tel:  (202) 326-2223, -2426; Fax:  (202) 326-3197 
 
Thomas Syta, Cal. Bar No. 116286 
tsyta@ftc.gov 
FEDERAL TRADE COMMISSION 
10877 Wilshire Blvd., Suite 700 
Los Angeles, CA 90024 
Tel: (310) 824-4343; Fax:  (310) 824-4380 
 
Attorneys for Plaintiff 
FEDERAL TRADE COMMISSION 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 
FEDERAL TRADE COMMISSION, 
 

Plaintiff, 
 

v. 
 
DAMIAN KUTZNER, et al., 
 

Defendants. 
 

SACV16-00999 BRO (AFMx) 
 
PLAINTIFFÕS REQUESTS FOR 
PRODUCTION OF DOCUMENTS 
TO CHARLES MARSHALL 
PURSUANT TO EXPEDITED 
LIMTED DISCOVERY 
PROVISIONS OF PRELIMINARY 
INJUNCTION  

 Plaintiff, Federal Trade Commission, pursuant to Section XXIII of 

Stipulated Preliminary Injunction With Asset Freeze, Appointment of Receiver, 

Limited Expedited Discovery, and Other Equitable Relief As To Defendants 

Damian Kutzner, Charles Marshall, Jonathan Tarkowski, Advantis Law P.C., and 

Advantis Law Group P.C., entered on June 24, 2016 (DE 57), submits the 

following requests for production of documents to Damian Kutzner. 

 Response to each Request is due within four days of service. 

 For purposes of these Requests, the following definitions and instructions 

are applicable: 
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I. DEFINITIONS 

A. ÒAdvantisÓ shall mean both Advantis Law P.C. and Advantis Law 

Group P.C. 

B. ÒAnd,Ó as well as Òor,Ó shall be construed both conjunctively and 

disjunctively, as necessary, in order to bring within the scope of any Request 

any document that otherwise might be construed to be outside the scope of 

the Request. 

C. ÒAnyÓ shall be construed to include Òall,Ó and ÒallÓ shall be construed 

to include the word Òany.Ó 

D. ÒBrookstoneÓ shall mean both Brookstone Law P.C. (California) and 

Brookstone Law P.C. (Nevada). 

E. ÒCorporate DefendantsÓ shall mean Advantis Law P.C., Advantis 

Law Group P.C., Brookstone Law P.C. (California) and Brookstone Law 

P.C. (Nevada). 

F. ÒDefendantsÓ shall mean Damian Kutzner, Vito Torchia, Jonathan 

Tarkowski, Geoffrey Broderick, Charles Marshall, Jeremy Foti, Brookstone 

Law P.C. (California), Brookstone Law P.C. (Nevada), Advantis Law P.C., 

and Advantis Law Group P.C. 

G. ÒDocumentÓ shall mean the complete original and any non-identical 

copy (whether different from the original because of notations on the copy 

or otherwise), regardless of origin or location, of any written, typed, printed, 

transcribed, filmed, punched, or graphic matter of every type and 

description, however and by whomever prepared, produced, disseminated, or 

made, including but not limited to any advertisement, book, pamphlet, 

periodical, contract, correspondence, file, invoice, memorandum, note, 

telegram, report, record, handwritten note, working paper, routing slip, chart, 

graph, paper, index, map, tabulation, manual, guide, outline, script, abstract, 

history, calendar, diary, agenda, minute, code book, or label.  ÒDocumentÓ 
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shall also include ÒElectronically Stored Information.Ó  ÒDocumentÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

H. ÒElectronically Stored InformationÓ or ÒESIÓ shall mean the 

complete original and any non-identical copy (whether different from the 

original because of notations, different metadata, or otherwise), regardless of 

origin or location, of any information created, manipulated, communicated, 

stored, or utilized in digital form, requiring the use of computer hardware or 

software.  This includes, but is not limited to, electronic mail, instant 

messaging, videoconferencing, and other electronic correspondence 

(whether active, archived, or in a deleted items folder), word processing 

files, spreadsheets, databases, and video and sound recordings, whether 

stored on:  cards; magnetic or electronic tapes; disks; computer hard drives, 

network shares or servers, or other drives; cloud-based platforms; cell 

phones, PDAs,  computer tablets, or other mobile devices; or other storage 

media.  ÒESIÓ also includes such technical assistance or instructions as will 

enable conversion of such ESI into a reasonably usable form.  ÒESIÓ shall 

have the broadest possible meaning under the Federal Rules of Civil 

Procedure. 

I. ÒEachÓ shall be construed to include Òevery,Ó and ÒeveryÓ shall be 

construed to include Òeach.Ó 

J. ÒFinancial AccountÓ shall be broadly construed and shall include any 

(1) bank account, including, but not limited to, checking accounts and 

savings accounts; (2) investment account, including, but not limited to, 

certificate of deposit, money market account, mutual fund account, money 

management account, an investment or advisory account, as well as any 
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account holding any commodity or security of any type; and (3) credit 

account, including any loan, lease, or credit card.  

K. ÒFTCÓ or ÒCommissionÓ shall mean the Federal Trade Commission.   

L. ÒPayment ProcessorÓ means any entity used by a seller of goods or 

services, such as Corporate Defendants, to handle credit card, debit card, 

ACH, or any other payments by consumers. 

M. ÒPreliminary Injunction Ó shall mean the Stipulated Preliminary 

Injunction with Asset Freeze, Appointment of Receiver, Limited Expedited 

Discovery, And Other Equitable Relief as to Defendants Damian Kutzner, 

Charles Marshall, Jonathan Tarkowski, Advantis Law P.C., and Advantis 

Law Group P.C. (DE 57). 

N.  ÒReferring toÓ or Òrelating toÓ shall mean discussing, describing, 

reflecting, containing, analyzing, studying, reporting, commenting, 

evidencing, constituting, setting forth, considering, recommending, 

concerning, or pertaining to, in whole or in part. 

O. ÒTemporary Restraining OrderÓ or ÒTROÓ  shall mean the CourtÕs 

June 1, 2016  Ex Parte Temporary Restraining Order With Asset Freeze, 

Appointment of Temporary Receiver, Limited Expedited Discovery, and 

Other Equitable Relief, and Order To Show Cause Why Preliminary 

Injunction Should Not Issue (DE 23). 

P. ÒYouÓ and ÒyourÓ shall mean Charles Marshall, and all entities, 

employees, agents, consultants, and other persons working for or on behalf 

of him, directly or indirectly. 

II.  INSTRUCTIONS 

A. No Objection Based on Receivership:  As ordered by the Court in its 

Preliminary Injunction With Asset Freeze, Appointment of Receiver, 

Limited Expedited Discovery, and Other Equitable Relief as to Defendant 
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Charles Marshall, DE 57, the FTCÕs access to any documents held by the 

Receiver Òshall not provide grounds for any Defendant to object to any 

subsequent request for Documents served by the FTC.Ó 

B. Failure to Disclose:  You are placed on notice that, to the extent that 

you fail to disclose responsive documents (including ESI) in response to the 

Specifications, the FTC may move before or at trial to preclude you from 

presenting evidence regarding or relating to this information. 

C. Sharing of Information:  The Commission often makes its files 

available to other civil and criminal federal, state, local, or foreign law 

enforcement agencies.  The Commission may make information supplied by 

you available to such agencies where appropriate pursuant to the Federal 

Trade Commission Act and 16 C.F.R. ¤ 4.11 (c) and (j).  Information you 

provide may be used in any federal, state, or foreign civil or criminal 

proceeding by the Commission or other agencies. 

D. Document Retention:  You shall retain all documentary materials 

used in the preparation of responses to these Requests.  The Commission 

may require the submission of additional documents at a later time during 

this litigation.  Accordingly, you should suspend any routine procedures for 

document destruction and take other measures to prevent the destruction of 

documents that are in any way relevant to this litigation during its pendency, 

irrespective of whether you believe such documents are protected from 

discovery by privilege or otherwise.   

E. Scope of Search:  These Requests cover documents and information 

in your possession or under your actual or constructive custody or control 

including, but not limited to, documents and information in the possession, 

custody, or control of your attorneys, accountants, directors, officers, 
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employees, and other agents and consultants, whether or not such documents 

and information were received from or disseminated to any person or entity. 

F. Applicable Time Period:  The applicable time period, unless 

otherwise specified, shall be from January 1, 2010, to the date of full and 

complete response. 

G. Document Production:  Produce all responsive documents to: 

  
Federal Trade Commission 
Anthony Gales, Investigator 

CC 9528 
600 Pennsylvania Ave NW 

Washington DC 20580 

Because postal delivery to the Commission is subject to delay due to 

heightened security precautions, please use a courier service such as Federal 

Express or UPS.  Notice of your intended method of production shall be 

given by email or telephone to Benjamin Theisman, at 202-326-2223, or at 

btheisman@ftc.gov, or Gregory Madden, at 202-326-2426, 

gmadden@ftc.gov, at least three days prior to the return date. 

H.  Document Identification:  Documents that may be responsive to 

more than one Request need not be submitted more than once; however, 

your response should indicate, for each document submitted, each Request 

to which the document is responsive.  If any documents responsive to this 

Request have been previously supplied to the Commission, you may comply 

with this Request by identifying the document(s) previously provided and 

the date of submission.  Documents should be produced in the order in 

which they appear in your files or as electronically stored and without being 

manipulated or otherwise rearranged; if documents are removed from their 

original folders, binders, covers, containers, or electronic source in order to 

be produced, then the documents shall be identified in a manner so as to 

Theisman Declaration, Attachment 1 
Page 47

!"#$%&'()*+,*--...*/01*234%%%56+78$9:%;<.*(%%%3=>$?%-@A;;A(B%%%C"D$%<B%6E%((-%%%C"D$%F5
%G'))-)

From Article at GetOutOfDebt.org



 

 
7 

 

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

clearly specify the folder, binder, cover, container, or electronic media or file 

paths from which such documents came.  In addition, number all documents 

in your submission with a unique identifier, and indicate the total number of 

documents in your submission 

I. Electronic Submission of Documents:  The following guidelines 

refer to the production of any Electronically Stored Information (ÒESIÓ) or 

digitally imaged hard copy documents.  Before submitting any electronic 

production, you must confirm with the Commission counsel named above 

that the proposed formats and media types will be acceptable to the 

Commission.  The FTC requests Concordance load-ready electronic 

productions, including DAT and OPT load files.  

1. ESI:  Documents created, utilized, or maintained in electronic format 

in the ordinary course of business should be delivered to the FTC as follows: 

a. Spreadsheet and presentation programs, including but not 

limited to Microsoft Access, SQL, and other databases, as well as 

Microsoft Excel and PowerPoint files, must be produced in native 

format with extracted text and metadata.  Data compilations in Excel 

spreadsheets, or in delimited text formats, must contain all underlying 

data un-redacted with all underlying formulas and algorithms intact.  

All database productions (including structured data document 

systems) must include a database schema that defines the tables, 

fields, relationships, views, indexes, packages, procedures, functions, 

queues, triggers, types, sequences, materialized views, synonyms, 

database links, directories, Java, XML schemas, and other elements, 

including the use of any report writers and custom user data 

interfaces; 
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b. All ESI other than those documents described in F.1.a above 

must be provided in native electronic format with extracted text or 

Optical Character Recognition (OCR) and all related metadata, and 

with corresponding image renderings as converted to Group IV, 300 

DPI, single-page Tagged Image File Format (TIFF) or as color JPEG 

images (where color is necessary to interpret the contents); and 

c.  Each electronic file should be assigned a unique document 

identifier (ÒDocIDÓ) or Bates reference. 

2. Hard Copy Documents:  Documents stored in hard copy in the 

ordinary course of business should be submitted in an electronic format, 

subject to the following requirements: 

a. The documents should be true, correct, and complete copies of 

the original documents as converted to TIFF (or color JPEG) images 

with corresponding document-level OCR text;   

b. Each page shall be endorsed with a document identification 

number (which can be a Bates number or a document control 

number);  

c. Logical document determination should be clearly rendered in 

the accompanying load file and should correspond to that of the 

original document; and 

d. Documents shall be produced in color where necessary to 

interpret them or render them intelligible. 

3. For each document electronically submitted to the FTC, include the 

following metadata fields in a standard ASCII delimited Concordance DAT 

file:   

a. For electronic mail:  begin Bates or unique document 

identification number (ÒDocIDÓ), end Bates or DocID, mail folder 
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path (location of email in personal folders, subfolders, deleted or sent 

items), custodian, from, to, cc, bcc, subject, date and time sent, date 

and time received, and complete attachment identification, including 

the Bates or DocID of the attachments (AttachIDs) delimited by a 

semicolon, MD5 or SHA Hash value, and link to native file; 

b. For email attachments:  begin Bates or DocID, end Bates or 

DocID, parent email ID (Bates or DocID), page count, custodian, 

source location/file path, file name, file extension, file size, author, 

date and time created, date and time modified, date and time printed, 

MD5 or SHA Hash value, and link to native file; 

c. For loose electronic documents (as retrieved directly from 

network file stores, hard drives, etc.):  begin Bates or DocID, end 

Bates or DocID, page count, custodian, source media, file path, 

filename, file extension, file size, author, date and time created, date 

and time modified, date and time printed, MD5 or SHA Hash value, 

and link to native file; and 

d. For imaged hard copy documents:  begin Bates or DocID, end 

Bates or DocID, page count, source, and custodian; and where 

applicable, file folder name, binder name, attachment range, or other 

such references, as necessary to understand the context of the 

document as maintained in the ordinary course of business. 

4. If you intend to utilize any de-duplication or email threading software 

or services when collecting or reviewing information that is stored in your 

computer systems or electronic storage media, or if your computer systems 

contain or utilize such software, you must contact the Commission counsel 

named above to determine whether and in what manner you may use such 

software or services when producing materials in response to this request. 
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5. Submit electronic productions as follows: 

a. With passwords or other document-level encryption removed or 

otherwise provided to the FTC; 

b.  As uncompressed electronic volumes on size-appropriate, 

Windows-compatible, media;  

c. All electronic media shall be scanned for and free of viruses;  

d.  Data encryption tools may be employed to protect privileged or 

other personal or private information.  The FTC accepts TrueCrypt, 

PGP, and SecureZip encrypted media.  The passwords should be 

provided in advance of delivery, under separate cover.  Alternate 

means of encryption should be discussed and approved by FTC 

counsel; and 

e. Please mark the exterior of all packages containing electronic 

media sent through the U.S. Postal Service or other delivery services 

as follows: 
   MAGNETIC MEDIA Ð DO NOT X-RAY 

   MAY BE OPENED FOR POSTAL INSPECTION. 

6. All electronic files and images shall be accompanied by a production 

transmittal letter which includes:  

a. A summary of the number of records and all underlying images, 

emails, and associated attachments, native files, and databases in the 

production; and   

b. An index that identifies the corresponding consecutive 

document identification number(s) used to identify each personÕs 

documents and, if submitted in paper form, the box number containing 

such documents.  If the index exists as a computer file(s), provide the 

index both as a printed hard copy and in machine-readable form 
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(provided that the Commission counsel named above determines prior 

to submission that the machine- readable form would be in a format 

that allows the agency to use the computer files).   

J. Information Identification :  All information submitted shall be 

clearly and precisely identified as to the Request(s) to which it is responsive. 

K. Privilege:  If any information is withheld on the basis of a claimed 

privilege, you must expressly make the claim and complete a privilege log 

describing the nature of the documents, communications, or tangible things 

not produced or disclosed such that other parties can assess the claim.  Such 

log must state as to each item: 

1. The type, specific subject matter, date, and number of pages of 

the item;   

2. The names, addresses, positions, and organizations of all 

authors and recipients of the item; and  

3. The specific grounds for claiming that the item is privileged.  

If only some portion of any responsive material is privileged, all non-

privileged portions of the material must be submitted.  

L. Questions:  If you seek further information from the FTC regarding 

these Requests, please contact Benjamin J. Theisman, by email at 

btheisman@ftc.gov, or by telephone at 202-326-2223. 

M. Sensitive Personally Identifiable Information:  If any material 

called for by these requests contains sensitive personally identifiable 

information or sensitive health information of any individual, please contact 

us before sending those materials to discuss ways to protect such 

information during production.  Contact us to discuss encrypting any 

electronic copies of such material with encryption software such as 

SecureZip and provide the encryption key in a separate communication.  
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For purposes of these Requests, sensitive personally identifiable 

information includes:  an individualÕs Social Security number alone; or an 

individualÕs name or address or phone number in combination with one or 

more of the following:  date of birth; Social Security number; driverÕs 

license number or other state identification number or a foreign country 

equivalent; passport number; financial account number; credit card number; 

or debit card number.  Sensitive health information includes medical records 

and other individually identifiable health information relating to the past, 

present, or future physical or mental health or conditions of an individual, 

the provision of health care to an individual, or the past, present, or future 

payment for the provision of health care to an individual. 

III.  REQUESTS FOR PRODUCTION OF DOCUMENTS 

Produce: 

1. All documents created or modified after January 1, 2015 relating to the 

Financial Account used to pay Neil Garfield.   

2. All documents in any way related to the source of the funds used to pay 

Arent Fox LLP. 

3. All documents identified or relied upon in answering the Interrogatories 

served with these Requests. 

 

  /s/ Benjamin J. Theisman     
 BENJAMIN J. THEISMAN 
 Attorney for the Federal Trade Commission 
 
 
Executed on April 11, 2017. 
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