
UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF TENNESSEE

SOUTHERN DIVISION

In re:

    )  

BARRY RAY ELROD, and )      Case No. 1:16-bk-12562-SDR

EMILY SUZANNE ELROD )

                 Debtor(s) )      Chapter 7

JERROLD D. FARINASH )

CHAPTER 7 TRUSTEE, )

                Plaintiff, ) Adversary Proceeding 

) Case No. 17-

v. )

)

UPRIGHT LAW LLC, )

LAW SOLUTIONS CHICAGO LLC, )

RON SMITH )

                Defendants. )
______________________________________________________________________________ 

                     

COMPLAINT

______________________________________________________________________________

Comes  Jerrold D. Farinash,  Chapter 7 Trustee in the above captioned case,  by and through

Farinash & Hayduk, and  files this complaint against the Defendants Upright Law LLC, Law

Solutions Chicago, LLC and Ron Smith.  For his Complaint against the Defendants, the Plaintiff

would show unto the Court as follows:

I. Jurisdiction and  Venue

1. This adversary proceeding was brought pursuant to FRBP 7001 and 7065, 11 U.S.C.

§ 541 (a)(1), 11 U.S.C. § 704(a)(1), Tennessee Code Annotated § 23-3-101 et. seq, and the common

law of the State of Tennessee. This adversary proceeding relates to the chapter 7 case of Barry Ray
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Elrod and Emily Suzanne Elrod, case number 16-12562 (the "Elrod Bankruptcy Case"), pending in

the United States Bankruptcy Court for the Eastern District of Tennessee, Southern Division. The

Chapter 7 Trustee’s action constitutes a claim for the unauthorized practice of law and for legal

malpractice arising from the Defendants’ actions, advice, counsel and legal services rendered in

connection with their representation of the Debtors.

2. The Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C.  §§

157 and 1334.   This complaint is based on 11 U.S.C. §§ 110, 329, and 526; Fed. R. Bankr. P. 2016

and 2017; and the Court’s inherent power. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Plaintiff consents to the entry of a

judgment by this Court. 

II. Parties

3. Plaintiff Jerrold Farinash is the Chapter 7 Trustee in the underlying Chapter 7 case

of Barry Ray Elrod and Emily Suzanne Elrod with standing to file this complaint pursuant to 11

U.S.C. § 323.

4. Defendant Law Solutions Chicago LLC (“LSC”) is an Illinois company.  It filed

articles of organization with the Illinois Secretary of State on October 10, 2008.  It is authorized to

transact business in Illinois under the following active assumed names: Jason Allen Law LLC;

Upright Law LLC; and Allen & Associates, LLC.  It has the following inactive assumed names in

Illinois: Immediate Payroll Information Services LLC; and Law Solutions.  It also holds itself out

as a service of “Allen Chern Law.” 

5. LSC was domesticated in Tennessee on February 27, 2014.  It lists its principal

address as FL 5, 79 West Monroe Street, Chicago, IL, 60603.  Their listed Registered Agent address
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is Incorp Services, Inc, Suite 317, 216 Centerview Drive, Brentwood, TN 37027-3226. On June 3,

2014 LSC  began operating under the Active Assumed Name Upright Law LLC, ("Upright"). 

6. Barry and Emily Elrod ("the Elrods") are Chapter 7 debtors as defined by 11 U.S.C.

§ 109.

7. Ron Smith is/was  a senior consultant at Upright Law LLC and the individual Mr.

Elrod spoke with to initiate the bankruptcy process through Upright Law LLC. 

8. Layne Gillespie, a member of the bar of this Court, is a former  partner of UpRight

Law.  Ms. Gillespie executed and electronically filed the bankruptcy petition and schedules in the 

Elrod's case utilizing the Court’s CM/ECF system. At all times material to the causes of action set

forth in this complaint, Layne Gillispie was an agent of the Defendants and her actions are imputed

to the Defendants. 

9. LSC , Upright Law LLC, and Layne Gillespie  are debt relief agencies as defined in

11 U.S.C. § 101(12A), and all of them provided bankruptcy assistance to the Elrods. 

III. Procedural and Factual History

10. On June, 6, 2016, Barry Elrod contacted Upright Law LLC  via telephone for an

initial consultation regarding a foreclosure listing on his real estate located at 432 Sullivan Rd.,

McMinnville, TN 37110 in Warren County. This phone call was recorded. 

11. After providing his basic information, including the reason for his call, Barry Elrod

was transferred to “Ron Smith”, a  "Senior Consultant," to assess his situation.  This conversation

was also recorded.  

12. During the 67 minute long consultation with Mr. Elrod,  Ron Smith communicated

to Mr. Elrod several key pieces of information. The call and the information exchanged therein  is

summarized as follows: 

Case 1:17-ap-01016-SDR    Doc 1    Filed 05/22/17    Entered 05/22/17 14:16:32    Desc
 Main Document      Page 3 of 18

From Arti
cle at G

etO
utO

fDebt.o
rg



a. Mr. Elrod explained that a foreclosure of his home was scheduled June 28,

2016, and he was never notified by the mortgage lender about the foreclosure.  Mr. Elrod also stated

that he was two years behind on his real property taxes.

b. Mr. Elrod, on numerous occasions, explained that his local mortgage lender

told him that a payment of $1,000 would bring his mortgage current.  Mr. Elrod repeatedly asked for

advice about whether he should bring his mortgage current by making the $1,000 payment or file for

bankruptcy. Mr. Elrod explained that he did not want to lose his house because he has two children

and he is the only person earning income in his household. 

c. Ron Smith stated that the Elrods “would have to file what we call a Chapter

13, which will restructure your debt through a payback plan where you are paying back a percentage

over sixty months.”  Ron Smith also stated that the Elrods could stay in their home if they filed a

chapter 13. 

 

d. On numerous occasions, Ron Smith stated that the Elrods’ case would be a

“rush” case and the attorneys “will ask for nothing less than $2,260 to file the case.”  Mr. Elrod

explained that he makes $400 a week and cannot pay $2,260.  Ron Smith responded that Mr. Elrod

needed to find a way to come up with $2,260.  Further, Ron Smith stated that Mr. Elrod should have

filed for bankruptcy after he was one month behind on his mortgage.  When Mr. Elrod inquired

whether the pre-petition attorney fee could be added to the chapter 13, Ron Smith stated that could

not happen because an additional $2,000 was already to be included in the chapter 13 plan for a total

fee of around $4,000.  Ron Smith told Mr. Elrod he didn’t want too many fees in the chapter 13

payment because Mr. Elrod would not be able to make the chapter 13 payment.  Ron Smith then put

Mr. Elrod on hold so that he could ask an attorney if they could lower the fee.  Ron Smith reported

that he “fought and went to bat for him” and they could file the case if he made a payment of $2,060

(a $200 discount from the previously quoted fee of $2,260).  Ron Smith stated that $1,500 had to be

paid Friday (June 10) and suggested Mr. Elrod get someone else to help him pay the $2,260 fee.  Ron

Smith stated that UpRight Law would start the bankruptcy process for an immediate payment of $50

(i.e., on June 6), a $1,450 payment on Friday, June 10, and the remaining $560 before June 22.    

e. Mr. Elrod stated his desire to stop the foreclosure that day.  Ron Smith

responded that “nothing in the world will be able to stop this today, period, because that is just the

situation you are in. You don’t pay it like in a second and it stops. It is a process.”  Ron Smith then

told Mr. Elrod that he had to pay $2,060 before June 22 before they could file the case.

f. Mr. Elrod noted that UpRight Law is in Chicago and asked if they had

attorneys in his area.  Ron Smith stated that they have attorneys all across the United States and most

of their attorneys have 20-30 years plus of experience and have done bankruptcies all across the

United States.

g. Mr. Elrod asked about which debts he could include in the bankruptcy.  Ron

Smith stated that he could put everything in the bankruptcy and asked about the Elrods’ debts.  Mr.

Elrod reported that his unsecured debt was around $4,000.  Mr. Elrod also explained that his Jeep

had recently been repossessed.
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h. Ron Smith asked about Mr. Elrod’s mortgage, including the arrearage and

monthly payments.  Mr. Elrod stated the monthly payments were $345. Ron Smith asked if the home

was a double-wide.  Mr. Elrod responded that his home was a full-sized house and not a double-

wide.  Ron Smith then determined that Mr. Elrod was only behind on his mortgage by $1,000. 

i. Ron Smith explained the typical foreclosure process and asked for the address

of the home.  Mr. Elrod provided the address, and after apparently reviewing a database, Ron Smith

stated that Mr. Elrods’ home was not on the market and was not being sold.  Mr. Elrod explained

that the foreclosure was listed in the newspaper for auction on June 28 at 10:00 a.m.  Mr. Elrod

stated the payoff was $69,000.  Ron Smith stated there was no equity.  Ron Smith stated that it

sounds like $1,000 will catch up the mortgage.  Mr. Elrod agreed and specifically asked if he should

pay the mortgage and/or file bankruptcy.  Ron Smith stated that if Mr. Elrod paid the $1,000, the

house would not be sold.  Mr. Elrod then explained that he owed real property taxes of $305 a year

for at least the last two years.  Ron Smith responded that Mr. Elrod was going to have to file a

chapter 13 and “there is no point in paying” the $1,000 to the mortgage company since Mr. Elrod

owed the real property taxes.  

j. Ron Smith asked about Mr. Elrod’s income, children, checking account,

vehicles, and other assets.  Ron Smith stated that the Elrods’ chapter 13 trustee payment amount

would be around $483 a month, including the repossessed Jeep, plus the mortgage payment of $345

a month.  Ron Smith advised that the payments could be weekly, bi-weekly, or monthly, but that

$483 would be needed to “save the house.” Ron Smith also explained that the mortgage arrearage

of three months would be included in the bankruptcy and the chapter 13 trustee payment would be

used to pay a percentage to the other creditors and this was “what will allow you to stay in the

house.”

k. Ron Smith again repeated his offer to start the process for an immediate

payment of $50 (June 6), another $1,450 on Friday, June 10, and $560 on June 22 to get this

“assigned to some local attorneys.”  Then, Ron Smith stated “we get a case filed, get you into Court,

get this debt all wrapped up to where you are paying that amount each month and then, umm, that

is it. So that thousand dollars, just use that for the bankruptcy because it doessn’t matter if you pay

that.  They are still going to take the house anyway.  Really, all you need to pay on is the

bankruptcy.”

l. Mr. Elrod asked whether or not he would get the Jeep back.  Ron Smith asked

how long ago the Jeep was repossessed.  Mr. Elrod stated it had been approximately two weeks.  Ron

Smith replied “that’s impossible then, because you can only get a repossession back ten days after

it has been repossessed in the state of Tennessee.  So, if it has been two weeks, about fourteen days,

that’s impossible.  But that debt on that Jeep will be restructured to where you are only paying back

a small percentage because what they will do is sell the vehicle and charge you with the difference.” 

Mr. Elrod asked whether he would owe the full amount due for the Jeep or the amount left over after

the sale of the Jeep.  Ron Smith, after checking with someone else at UpRight Law, responded that

Mr. Elrod would only be responsible for paying the difference after the sale and Mr. Elrod would

only have to pay a percentage of the difference.  Mr. Elrod asked about the percentage and Ron
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Smith stated that in a Chapter 13 you “pay back a percentage of your debt, so only pay back a

percentage of the difference.”

m. Ron Smith then stated that “the main thing here is to get the house, umm, stop

the house from being foreclosed on and once the $2,060 is paid, we put an automatic stay on the

house so that way they can’t foreclose on it or they can’t sell it.” Ron Smith repeated his offer related

to the payments for $2,060, including, “even if you have to borrow the money from someone.”     

n. Mr. Elrod asked whether the house could be sold if he paid UpRight Law

$2,060 and Ron Smith responded “that is correct.” Further, “once the $2,060 is paid, we are going

to put an automatic stay on there, they can’t sale the house.  That’s the bottom line.  That’s how it

works.”

o. Ron Smith explained 

“if you don’t do this, they’re going to take the house, they’re going to

charge you with the difference on that as well, and they’re going to

charge you with the difference on the vehicle. It’s going to be a

complete thunderstorm and they’re to do things like garnish your

check, it’s going to be a lot worse, they’re going to do things like

garnish your check, take 25% of whatever you bringing in, and make

you pay back something you don’t even have anymore.  That’s what

can happen, that’s what will happen actually, not can happen.  That’s

what will happen if you don’t get this done.”  

p. Mr. Elrod responded that he wanted to proceed and provided Ron Smith with

a Visa debit card number for the $50 payment.  Ron Smith told Mr. Elrod “we are going to do a

petition.”  Ron stated that “when you get the contract in agreement form, so are going to see

something on there that says, umm, post-filing fees pretty much, those are put into your bankruptcy,

which I already calculated into the trustee amount.  So that is not an amount you have to pay upfront

to get the case filed. Just so you don’t get confused.” 

q. Ron Smith then asked Mr. Elrod for certain types of contact information, date

of birth, social security number, prior divorces, child support obligation, dependents, employment

status, income, vehicles, mortgage information, bank account information, retirement and life

insurance information, transfers of assets, and real property tax delinquency.

  

r. After a conversation about Mr. Elrod’s debt to Advance America for a check

loan whereby the payments to Advance America were scheduled for an automatic debit, Ron Smith

rapidly read a set of apparently scripted statements.  At the end of each statement, Mr. Smith asked

if Mr. Elrod agreed.  Mr. Elrod responded to each statement that he agreed.  The statements included

the following representations:

i. Ron Smith and Mr. Elrod discussed the Elrod’s options to file a

chapter 7 bankruptcy; 
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ii. Ron Smith  and Mr. Elrod discussed non-bankruptcy alternatives;

iii. UpRight Law is a nationwide firm.

s. Mr. Elrod next asked about how long the bankruptcy would stay on his credit

report and when his credit score would go back up.  Mr. Smith stated that Mr. Elrod could build up

his credit in the chapter 13 by making payments to the trustee and fresh start loans were available

to build credit.  Further, Ron Smith stated that the bankruptcy would stay on Mr. Elrod’s credit report

for sixty months.   

t. Mr. Smith then concluded the telephone call.

13. Sometime later, Ron Smith spoke with Mr. Elrod again about an email exchange.

During this call, Mr. Elrod asked Ron Smith  if he could file the case sooner.  Ron Smith responded

that case could be filed sooner if the payments were made sooner.  Mr. Elrod then asked about the

reliability of UpRight Law.  Ron Smith declared

“We are the biggest bankruptcy law firm in the U.S.  In rush cases like this, we are

pretty much probably one of the best firms you need to be going with because a lot

of attorneys are hard to get a hold of and you gotta sit down and meet with them and

do all this stuff.  By the time all that’s done, everything is already gone and it’s too

late to file a case.  With us, we have more than one person handling it, there is

multiple people handling your case.  That’s why we are going to get it done pretty

fast.”  

Mr. Elrod also expressed concern about the over-the-phone and over-the-internet part of the process. 

Ron Smith responded

“It’s 2016.  That is how we are able to get everything done fast, you know, you don’t

have time to be meeting and filling out hours and hours of paperwork.  Your stuff is

going to get taken away.  This is a rush case.  If you do it online and get things going

moving forward and push it over to an attorney, through the system we use, the

petition is already there.  You don’t have to going in and fill out all this paperwork. 

You know what I am saying.  We can get it done in the press of a button.  So this is

a benefit for you.”  

Mr. Elrod again expressed his concern about paying for things over the internet.  Ron Smith

responded that “you are paying for federal fees, like the court filing fee.”  Ron Smith concluded the

telephone by stating that Mr. Elrod should be receiving emails from UpRight Law soon.    
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14. On June 9, 2016, Mr. Elrod spoke to an attorney,  Josh Laker (“Mr. Laker”), at

UpRight Law.  Mr. Laker went over the requisite information regarding a chapter 7 and chapter 13

bankruptcy, the mortgage arrearage, saving Mr. Elrod’s home from the pending foreclosure, the

effect of the automatic stay, assets, income, transfers, lawsuits and garnishments.  Mr. Laker

explained that UpRight Law is a virtual law firm with attorneys and legal assistants in Chicago to

help Mr. Elrod, but with local partner attorneys to assist with the process.  Mr. Laker advised Mr.

Elrod that he should not incur any new debt.  Mr. Laker disclosed that the total attorney fee would

be $3,310, including $2,060 in pre-petition fees and $1,250 in post-petition fees that would be

included in the chapter 13 plan.  Mr. Laker also advised Mr. Elrod that UpRight Law would begin

to bill against the fees Mr. Elrod had paid to date for the time put into the Elrod’s case because

UpRight Law does not “do full refunds.”  Mr. Laker concluded the telephone call by stating that he

will send Mr. Elrod a retainer agreement.  Upon information and belief, Mr. Laker was not and is

not licensed to practice law in Tennessee.  

15. On June 9, 2016, Mr. Elrod paid $2,010 to UpRight Law via his VISA debit card.  

16. On June 10, 2016, Mr. Elrod contacted Mr. Laker at UpRight Law.  Mr. Laker told

Mr. Elrod that attorney Nick Kessler (“Mr. Kessler”) would be his local representative and would

be contacting him soon about his bankruptcy case.  Mr. Elrod reported that Mr. Kessler recently left

him a voicemail.  Mr. Laker advised that he was going to begin “building” the Elrods’ bankruptcy

petition and asked a number of questions for information to include on the the petition.

17. On June 10, 2016, Mr. Elrod contacted Ron Smith and stated that Mr. Kessler would

not agree to represent the Elrods due to the short timeframe involved in filing a bankruptcy before

the foreclosure.  Ron Smith stated that they may be able to get the Elrods a new attorney.  Mr. Smith

further stated that they do rush cases all the time and someone would be contacting Mr. Elrod.  Mr.
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Elrod told Mr. Smith that Mr. Kessler said he was not qualified for the bankruptcy.  Ron Smith 

stated that “anyone can file a chapter 13, pretty much.”  Mr. Elrod replied that Mr. Kessler advised

that he made too much money to file a bankruptcy.  Mr. Smith responded “no, that’s not true. That

is the whole point of filing a chapter 13 is if you make too much money.”  

18. Mr. Elrod then received a telephone call from George at partner relations at UpRight

Law stating that the attorney assigned to the file was located in Chattanooga.  Mr. Elrod responded

that was going to be a big problem for him because he could not travel to Chattanooga.  George

responded that he would see what he could do about assigning him to a new attorney.

19. On June 10, 2016, Mr. Elrod contacted Ron Smith again about the status of finding

him an attorney.  Ron Smith responded that they found an attorney “that is actually better than the

other attorney that is pretty good, really good actually and, umm, they are located in Chattanooga. 

We are also able to take off $200 for you too as well.  So we will refund you $200 back.”  Mr. Elrod

then inquired about the timeframe for meeting with the attorney in Chattanooga because he was

concerned about the drive time and whether or not the attorney would take the case.  Ron Smith

stated that he believed the attorney, whose name he could not recall, was “a girl” and she is ready

to go. That she was told about the case and would take the case, and that “we can do cases usually

we can get cases done in a couple of days...ummm depending on the attorney.  Our good attorneys

are able to get them done in a couple of days and she’s one of our good attorneys so she’ll be able

to get this knocked out of the park.”  Mr. Elrod also inquired about the E-sign email he received and

was told to disregard it since he had been assigned a new attorney. 

20. On June 13, 2016, the Elrods were contacted by Ms. Gillespie via email.   
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21. On June 21, 2016, the Elrods physically met with Ms. Gillespie in her Chattanooga

office and executed a retainer agreement. Upon information and belief, June 21, 2016 was the first

time the Elrods signed a written contract with UpRight Law.

22. On  June 21, 2016, the Elrods  commenced the Bankruptcy Case by filing a petition

under Chapter 13 of Title 11 of the United States Code. 

23. Ms. Gillespie, a member of the bar of this Court, signed the Debtors’ bankruptcy

petition on page 7 as counsel for the Debtors.  Ms. Gillespie’s signature block on the petition

indicated that she was filing their case on behalf of UpRight Law LLC.

24. On Page 4 of the Debtors’ Statement of Financial Affairs, the Debtors disclosed they

paid UpRight Law $1,500 in attorney fees and $310 in filing fees in June 2016.  However, the total

amount of payments to UpRight Law is listed at $2,060, which is inconsistent with the $1,500

attorney fee and $310 filing fee.  

25. The Debtors’ Schedule I states the Debtor is employed as a technician at Yates

Service and the Joint Debtor is unemployed.  

26. The Debtors’ Schedule J states the Debtors have two children and net disposable

income of $627.55 before accounting for their mortgage payment.   

27. The Chapter 13 meeting of creditors was scheduled for August 2, 2016.  On August

2, 2016, Ms. Gillespie announced at the commencement of the meeting of creditors that the case

would be dismissed.

28. However, the Debtor’s case was not dismissed.  Instead a Notice of Voluntary

Conversion to Chapter 7 was filed on August 15, 2016 by Ms. Gillespie.  See Doc. No. 26.  The

Debtors’ case was then converted to Chapter 7 on the same day, August 15, 2016. 
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29. The meeting of creditors in the Debtors’ Chapter 7 case was scheduled for and held

on September 14, 2016.  The Debtors appeared at the meeting of creditors and provided oral

testimony.  Ms. Gillespie appeared as well.  The Debtors’ testimony, statements from Ms. Gillespie,

and statements from the Chapter 7 trustee are summarized, in pertinent part, and attached in full

hereto:

a. The Debtors converted to Chapter 7 because the Debtor refinanced his home

in 2012 with a five year balloon note and, because the mortgage company was not willing to

refinance the note in the Chapter 13, they decided to surrender the home and convert to Chapter 7;

 

b. The Debtors found UpRight Law on the internet, filled out an application and

submitted the application through UpRight Law’s webpage;

c. Someone from UpRight Law sent the Debtor a text message requesting the

Debtor call a certain telephone number for UpRight Law;

d. The Debtor spoke with someone at UpRight Law and told the individual from

UpRight Law about the Debtor’s home in foreclosure and that it was scheduled in the newspaper;

e. The individual from UpRight Law told the Debtor he would find someone for

him within 24 hours and recommended a Chapter 13 if the Debtor wanted to keep everything;   

f. The Debtor does not believe the individual from UpRight Law who

recommended a Chapter 13 was an attorney;

g. The Debtor believed the individual from UpRight Law was located in

Chicago;

h. The individual from UpRight Law told the Debtor they were nation-wide and

would find someone for him in his local area;

i. The Debtor paid the attorneys fees upfront before UpRight Law would start

on the case;

j. The fees were electronically withdrawn from the Debtor’s banking account

after he provided his debit card number to an individual at UpRight Law;

k. The Debtors’ information was sent to UpRight attorney Nick Kessler in

Winchester.
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l. Attorney Kessler called the Debtor and stated he could not take the Debtors’

case because he need more time before the scheduled foreclosure;

m. The Debtor then called UpRight Law again and the Debtor was then sent to

Ms. Gillespie;

n. The payment of fees occurred before the Debtor ever spoke with attorney

Kessler;

o. After the Debtors requested a refund from UpRight Law, UpRight Law

refunded some money to the Debtors because attorney Kessler could not take their case;

p. The Joint Debtor does not believe UpRight Law adequately represented the

Debtors in this case because UpRight Law sent them to an attorney that did not help them;

q. The Debtors entered into a post-petition contract with Ms. Gillespie for an

additional $1,000 attorney fee for the conversion to Chapter 7;

r. Ms. Gillespie stated the fees the Debtors originally paid went toward the

Debtors’ agreement with attorney Kessler and UpRight Law;

s. Other than coming to the meeting of creditors, the Debtors were aware of no

other legal work Ms. Gillespie would be required to do related to the $1,000 conversion fee;

t. Ms. Gillespie stated she received no compensation from UpRight Law from

the original fees paid to UpRight Law;

u. Ms. Gillespie stated she agreed to take the case to stop the foreclosure with

the understanding that she would receive the rest of the no-look fees;

v. Ms. Gillespie stated the Debtors should be entitled to get a refund of their

entire attorney fee paid to UpRight Law; 

w. The Debtors are willing to testify further about their experience with UpRight

Law;

x. The Chapter 7 trustee stated that any refund from UpRight would be in excess

of the Debtors’ exemptions;

y. The Chapter 7 trustee further stated that he believed the Debtors’ experience

with UpRight law created a cause of action against UpRight Law based upon UpRight Law’s

employment of someone providing legal advice who was not an attorney. 
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30. At the conclusion of the meeting of creditors on September 14, 2016, counsel for the

United States Trustee was provided a contract (“contract”) the Elrods allegedly executed with Ms.

Gillespie, as a partner of UpRight Law LLC, on June 21, 2016.   Page 6 of the contract set forth total

fees of $3,310 to be paid as follows: Attorney Fees, Pre-Filing were $1,750 paid with a $200 refund,

Court Filing Fees of $310, and Attorney Fees, Post-Filing of $1,450 for total fees of $3,310.00.

31. On September 23, 2016, Ms. Gillespie filed a motion to withdraw from the

Bankruptcy Case, indicating that a “conflict of interest has arisen between the Debtors and counsel.” 

See Dkt. No. 65.

32. On October 5, 2016, Ms. Gillespie withdrew her motion to withdraw.  See Dkt. No.

67.  On the same day, Ms. Gillespie informed the United States Trustee and the Chapter 7 Trustee

that the Elrods had signed a waiver for any conflict of interest of Ms. Gillespie and UpRight Law

and the waiver was drafted by UpRight Law’s outside counsel, Lucian Pera. 

IV. Standard of Care

33. Upon acceptance of their engagement as the Elrod’s bankruptcy attorneys, the

Defendants owed the Elrods duties of care, loyalty, and honesty in compliance with the applicable

standards of care and applicable provisions of both state and federal rules of professional

responsibility. Included among these are the legal obligations to competently and reasonably advise

and represent the Elrods with respect to their rights, responsibilities and duties under the Bankruptcy

Code. The Defendants’ representations of the Elrods at all material times have fallen below the

applicable standards of care in several respects as more fully described herein.

V. Count One: Unauthorized Practice of Law

34. Tennessee Code Annotated § 23-3-103 provides as follows:
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No person shall engage in the practice of law or do law business, or

both, as defined in § 23-3-101, unless the person has been duly

licensed and while the person's license is in full force and effect, nor

shall any association or corporation engage in the practice of the law

or do law business, or both.

35. Tennessee Code Annotated § 23-3-101 defines "Law business" as the advising or

counseling for valuable consideration of any person as to any secular law, the drawing or the

procuring of or assisting in the drawing for valuable consideration of any paper, document or

instrument affecting or relating to secular rights, the doing of any act for valuable consideration in

a representative capacity, obtaining or tending to secure for any person any property or property

rights whatsoever, or the soliciting of clients directly or indirectly to provide such services; and

"Practice of law" means the appearance as an advocate in a representative capacity or the drawing

of papers, pleadings or documents or the performance of any act in such capacity in connection with

proceedings pending or prospective before any court, commissioner, referee or any body, board,

committee or commission constituted by law or having authority to settle controversies, or the

soliciting of clients directly or indirectly to provide such services.

36. Ron Smith engaged in the unauthorized practice of law by:

a. negotiating the fee for the representation of the Elrods;

b. advising the Elrods as to what Chapter of the United States Bankruptcy Code

under which they should seek relief;

c. advising the Elrods that they should file a joint case; 

d. advising the Elrods that they could not regain possession of the Jeep which

had been repossessed from them since 10 days had expired since the repossession;

e. advising the Elrods what the amount of their Chapter 13 payment would be;

f. advising the Elrods not to pay the $1,000.00 to their mortgage company to

stop the pending foreclosure;
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g. advising the Elrods that their house was not up for sale.

h. advising the Elrods how long the bankruptcy would stay on their credit 

report. 

37.  Ron Smith engaged in the unauthorized doing of law business by:

a. directly  soliciting the Elrods to file bankruptcy through UpRight Law by

negotiating the fee for the representation of the Elrods;

b. directly  soliciting the Elrods to file bankruptcy through UpRight Law by

advising the Elrods as to what Chapter of the United States Bankruptcy Code under which they

should seek relief;

c. directly  soliciting the Elrods to file bankruptcy through UpRight Law by 

advising the Elrods that they should file a joint case; 

d. directly soliciting the Elrods to file bankruptcy through UpRight Law by 

advising the Elrods that they could not regain possession of the Jeep which had been repossessed

from them since 10 days had expired since the repossession;

e. directly  soliciting the Elrods to file bankruptcy through UpRight Law by 

advising the Elrods what the amount of their Chapter 13 payment would be;

f. directly  soliciting the Elrods to file bankruptcy through UpRight Law by

advising the Elrods not to pay the $1,000.00 to their mortgage company to stop the pending

foreclosure;

g. directly  soliciting the Elrods to file bankruptcy through UpRight Law by

advising the Elrods that their house was not up for sale.

38. All actions of Ron Smith in the unauthorized practice of law and the unauthorized

doing of the law business are imputed to UpRight Law LLC and Law Solutions Chicago LLC

because Ron Smith was acting within the scope and course of his employment at UpRight Law LLC

and Law Solutions Chicago LLC and therefore  UpRight Law LLC and Law Solutions Chicago LLC

engaged in the unauthorized practice of law and the unauthorized doing of law business.

39. At least during the time of relevance to this case and the actions of the Defendants

in this case, the Defendants UpRight Law LLC and Law Solutions Chicago LLC engaged in a
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method of business which relied on its employees like Ron Smith engaging in the unauthorized

practice of law and the unauthorized doing of law business by knowingly and intentionally having

non-lawyers conduct the initial contacts and conversations with prospective clients. At least at the

time, it was not economically feasible for the Defendants UpRight Law LLC and Law Solutions

Chicago LLC to use lawyers licensed in Tennessee to  conduct the initial contacts and conversations

with prospective clients from Tennessee. 

40. As the result of the actions of the Defendants in the  unauthorized practice of law and

the unauthorized doing of law business the Elrods suffered economic damages, including but not

limited to the loss of their home and the loss of their repossessed Jeep, which damages are property

of the Chapter 7 bankruptcy estate pursuant to 11 U.S.C. § 541(a)(1).

VI Count 2: Negligence Per Se

41. The violation of Tennessee Code Annotated 23-3-101 et. seq by each of the

Defendants is negligence per se.

42. As the result of the negligence per se of the Defendants in the violation of Tennessee

Code Annotated 23-3-101 et. seq business the Elrods suffered economic damages, including but not

limited to the loss of their home and the loss of their repossessed Jeep, which damages are property

of the Chapter 7 bankruptcy estate pursuant to 11 U.S.C. § 541(a)(1).

VII Count 3: Professional Negligence

43. The Defendants UpRight Law LLC and Law Solutions Chicago LLC committed acts

of professional negligence because their actions fell  below the applicable standard of care when

they:

a. advised the Elrods that they could not regain possession of the Jeep which had

been repossessed from them since 10 days had expired since the repossession;
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b. advised the Elrods not to pay the $1,000.00 to stop the foreclosure on their

home;

c. neglected to contact the Elrods mortgage lender to discuss and/or negotiate

a resolution of the foreclosure;

d. decided without sufficient investigation into the financial affairs and

conditions of the Elrods that they should file a Voluntary Petition for relief under Chapter 13 of the

United States Bankruptcy Code;

e. advised the Elrods to file a joint case;

f. did not even attempt to have a Chapter 13 Plan confirmed in the face of the

Objection to Confirmation filed by the Elrod’s mortgage lender;

44. As a result of the Defendants’ UpRight Law LLC and Law Solutions Chicago LLC 

breach of their duty to the Elrods as set forth in Paragraph 43, the Elrods suffered pre-petition

damages in that they lost their family home as well as suffered other damages. The breach of the

Defendants’ UpRight Law LLC and Law Solutions Chicago LLC duty to the Elrods was the

proximate cause of their damages set forth herein. 

WHEREFORE, the Chapter 7 Trustee prays as follow: 

A. That the court  enjoin Defendants UpRight Law LLC and Law Solutions Chicago

LLC by permanent injunction from the unauthorized practice of law or conducting of law business

or the aiding or assisting of the unauthorized practice of law or the conducting of law business;

B. That the Court enter judgment against all the Defendants in favor of the Plaintiff for

the amount of the actual damages suffered by the Debtors as the result of the unauthorized practice

of law or the conducting of law business and that those damages be tripled pursuant to Tennessee

Code Annotated § 23-3-112(a)(1) plus the Plaintiff’s attorney fees, expert fees and other witness fees

for the investigation and prosecution of this matter pursuant to Tennessee Code Annotated § 23-3-

112(a)(6) ;
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C. That the Court enter judgment against all the Defendants in favor of the Plaintiff for

the damages suffered by the Debtors as the result of the negligence per se of the Defendants in an

amount to be determined at trial;

D. That the Court enter judgment against the all Defendants in favor of the Plaintiff for

the damages suffered by the Debtors as the result of the breach of the duty owed by UpRight to the

Defendants, which breach was the proximate cause of the damages suffered the Defendants in an

amount to be determined at trial;

E. That the Court enter such other and further relief as the Court deems just and proper

pursuant to Tennessee Code Annotated §23-3-112(a)(1).

Respectfully submitted,

                              FARINASH & HAYDUK

                              By:           /s/ Jerrold D. Farinash                 

                              Jerrold D. Farinash (10220)

                              Attorneys for Trustee

                              100 West M L King Blvd., Ste. 816

                              Chattanooga, TN  37402

                              (423) 805-3100

jdf@fandhlawfirm.com
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