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Adults Left Behind: Helping Clients
Deal with Student Loan Problems

By Deanne Loonin

Education is our passport to the future,
for tomorrow belongs to the
people who prepare for it today.           

—Malcolm X, 1925–1965

T
he soaring cost of higher education is no secret.1 Students and their parents are
borrowing at unprecedented rates to pay for school.2 This trend is particularly
troubling for lower-income students, many of whom incur high levels of debt

to attend poor-quality vocational schools. Even those who receive quality education
often end up with unmanageable debt loads.

The exorbitant cost of higher education has profound social and economic implica-
tions. Between now and 2020, the share of workers with more than a high school
education is projected to rise by only 4 percent, compared to an increase of nearly 20
percent over the previous two decades. Skill requirements of jobs continue to rise.
Analysts estimate that by 2020 fifteen million new jobs will require college prepara-
tion. This skills gap will have a tremendous impact on our country’s ability to

1U.S. House Education and Workforce Committee republicans declared in July 2003 that the nation’s higher education system

was in crisis as a result of uncontrolled cost increases. See JOHN A. BOEHNER & HOWARD P. MCKEON, THE COLLEGE COST CRISIS (2003),

available at http://edworkforce.house.gov/issues/108th/education/highereducation/CollegeCostCrisisReport.pdf.

2See, e.g., STATE PIRGS’ HIGHER EDUC. PROJECT, THE BURDEN OF BORROWING (2002), available at www.uspirg.org. According to

this study, 39 percent of student borrowers graduate with unmanageable levels of debt (i.e., their monthly payments are

more than 8 percent of their monthly incomes). Some groups are particularly vulnerable. Fifty-five percent of African

American student borrowers and 58 percent of Hispanic student borrowers graduated with unmanageable debt, accord-

ing to the report.
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increase economic productivity and on
workers’ ability to earn enough to sup-
port themselves and their families.3

The good news is that advocates can help
their clients confront and overcome bar-
riers to higher education. In some cases,
this entails after-school intervention
such as helping clients find affordable
ways to pay back student loan debt or to
cancel their loan. These remedies are
essential to assist clients who hope to go
back to school with government funding.
Advocates must also work together to
help make federal and state student
financial assistance policies more
responsive to the needs of lower-income
clients and low-wage workers.

Focusing here on new developments over
the past few years, I briefly summarize
the key issues that affect low-income
students and important remedies. I
highlight several Higher Education Act
reauthorization concerns, discuss reme-
dies, including recent statutory changes,
for federal student loan repayment prob-
lems and call attention to the troubling
resurgence of trade school scams and
associated private student loans.4

I. Current Policy Concerns in Higher
Education Act Reauthorization 

The Higher Education Act, administered
by the U.S. Department of Education,
authorizes the federal government’s
major student aid programs, as well as
other significant initiatives.5 Funding
authorizations for programs in the Act
are set to expire in 2004. Key issues that
Congress is considering in the reautho-
rization debate include loan limits, dis-
tance education, and the status of for-
profit schools. 

A. Loan Limits

Federal student loan limits have
remained stagnant for many years. Due
to skyrocketing costs, many students find
that they cannot borrow enough to pay for
higher education. Views differ on how to
address the problem. Opponents of loan
limit increases argue that higher limits
will only exacerbate students’ unman-
ageable debt burdens. The real problem,
they argue, is out-of-control costs. They
also criticize the federal trend toward
funding loans rather than grants for
needy students.

Supporters argue that, without increases,
many students simply cannot afford
higher education. Some also claim that
the unavailability of sufficient federal
funding forces many students to take out
more expensive private loans.6 A num-
ber of advocacy groups are supporting a
compromise plan that would give aid
administrators flexibility to allow stu-
dents to borrow more in their first two
years of college.7

B. Distance Education

Congress passed restrictions on distance
education in response to the abusive
practices of bogus correspondence
schools during the 1980s and early
1990s.8 Existing regulations limit
schools’ ability to receive federal finan-
cial assistance for distance education
courses. Most important among the
restrictions, the “50 percent rule,”
passed in 1992, prevents schools that
enroll more than half of their students at
a distance, or offer more than half of
their courses via distance education,
from participating in federal financial
aid programs.9A number of advocacy

3 ASPEN INST., GROW FASTER TOGETHER OR GROW SLOWLY APART (2002), available at www.aspeninstitute.org/AspenInstitute/files/

CCLIBRARYFILES/FILENAME/0000000225/DSGBrochure_final.pdf.

4For an extensive analysis of student loan law and remedies, see NAT’L CONSUMER LAW CTR., STUDENT LOAN LAW (2d ed. 2002

& Supp. 2003) [hereinafter STUDENT LOAN LAW].

5Higher Education Act, 20 U.S.C.A. §§ 1001–1155 (West 2000 & Supp. 2003)

6I discuss private loans later in this article.

7More information about the Higher Education Act reauthorization is available at www.consumerlaw.org. 

8See generally STUDENT LOAN LAW, supra note 4, § 9.1.3.3.

920 U.S.C.A. § 1091(l); 34 C.F.R. § 600.7(a)(1)(i), (a)(1)(ii), (b)(1).
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groups, including many representing
for-profit schools, are fighting hard to
eliminate these restrictions.10 While
access to distance education in some
cases may benefit low-income students,
diminished classroom time (or “seat
time”) may lead to abuses by unscrupu-
lous school operators. Whether hands-
on courses, such as auto mechanics or
hairstyling, can ever be taught effective-
ly through online or video instruction is
unclear.

C. Status of For-Profit Schools

The continued reliance of many for-
profit trade schools on federal student
assistance funds has been of concern
throughout the history of trade school
fraud and regulation. According to a
General Accounting Office study, trade
schools that rely more heavily on student
assistance tend to have poorer student
outcomes, including lower completion
and placement rates and higher default
rates.11 Congress passed the 85/15 (now
90/10) rule to address this problem. Part
of the 1992 Higher Education Act reau-
thorization, the rule requires for-profit
trade schools to limit the percentage of
revenues they receive from federal
financial assistance.12 In 2002 legisla-
tors introduced bills that would com-
pletely eliminate the 90/10 rule.13

II. Remedies for Clients with
Federal Student Loan Debt

The policy issues under debate will shape
the future for low-income consumers
seeking higher education. In the mean-
time, many clients need help in dealing
with the past. A client may have attended

a poor-quality vocational school and
incurred thousands of dollars of debt that
the client cannot repay or should not
have to repay. Other clients may have
received quality education but now can-
not pay back their student loans due to
unforeseen circumstances such as dis-
ability or unemployment.

A number of remedies are available for
borrowers of federal student loans. The
remedies vary with the type of loan. The
most common federal student loans are
either Stafford loans for students or
Parent Loans for Undergraduate
Students (PLUS) loans for parents. These
loans are offered through both the
Federal Family Education Loan (FFEL)
Program and the Federal Direct Loan
Program. Both programs offer consoli-
dation loans.

The main difference between FFEL and
direct loans is that direct loans are made
directly through the federal government
to students, with the assistance of the
school or other entity that originates the
loans. FFEL loans are made by lenders,
guaranteed by state guaranty agencies or
related entities, and reinsured by the
federal government. Perkins loans,
another category of federal student loans,
are low-interest loans for both under-
graduate and graduate students. These
loans are originated and serviced by par-
ticipating schools and repaid to the
schools.14

Advocates must first determine what type
of loan the client has. The best place to
start is the National Student Loan Data
System, the Education Department’s
central database for student aid.15 With a

10See Dan Carnevale, A Federal Rule Bedevils Online Institutions, CHRON. OF HIGHER EDUC., Dec. 12, 2003, at A29. In 2002

a number of bills introduced in Congress would ease or eliminate the restrictions on distance education. See, e.g., H.R.

3039, S. 1203, H.R. 2913, S. 901, 108th Cong. (2003).

11 GENERAL ACCOUNTING OFFICE, PROPRIETARY SCHOOLS: POORER STUDENT OUTCOMES AT SCHOOLS THAT RELY MORE ON FEDERAL STUDENT

AID, GAO/HEHS-97-103 (1997).

1234 C.F.R. § 600.5(a)(8).

13See, e.g., H.R. 3039, 108th Cong. (2003).

14See generally STUDENT LOAN LAW, supra note 4, ch. 1. More information is also available through the U.S. Department

of Education website, www.ed.gov. The department also publishes a very useful student loan guide, updated each year

and available on the website.

15Available on the Internet at www.nslds.ed.gov. Borrowers can also call the Federal Student Aid Information Center,

800.4.FED.AID or 800.730.8913 (TDD). Direct Loan borrowers should call 800.848.0979 (800.557.7392 for direct con-

solidation loans).
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personal identification number, borrow-
ers can use the database to inquire about
loans and grants.16 The database has
information on loan and grant amounts,
outstanding balances, loan status, and
disbursements.

A. Loan Cancellations

Loan cancellation (or discharge) is the
first option to consider when helping a
client with student loan problems. This
remedy is the most exhaustive, allowing
borrowers to cancel their federal student
loans completely. Borrowers whose loans
are cancelled are also eligible for reim-
bursement for previous payments
(including tax refunds seized by the
Internal Revenue Service and payments
made by the borrowers) and cleanup of
credit report problems due to student
loan defaults.

Closed-School Cancellations. Closed-
school cancellations apply only to loans
received at least in part on or after January
1, 1986.17 Students must have been
enrolled at the time of school closure, or, if
they withdrew, the withdrawal had to have
occurred within ninety days of closure.18

False-Certification Cancellations. To
qualify for a false-certification cancella-
tion, borrowers must show that the school
falsely certified their eligibility to borrow.
This generally means that the school did

not properly administer the “ability to ben-
efit” admissions test that must be given to
all students who do not hold high school
diplomas or general equivalency degrees at
the time of enrollment.19 False-certifica-
tion cancellations apply only to FFEL or
direct loans received at least in part on or
after January 1, 1986.20 Perkins loans are
not eligible, but borrowers should be able to
raise the school’s misconduct as a defense
to Perkins loan repayment.21

The Education Department is skeptical of
such applications. Proving eligibility for a
false-certification cancellation can be dif-
ficult. Often the borrower’s own statement
on the discharge application form is the
only available evidence. For example, the
borrower may certify that no “ability to
benefit” test was given or that the school
helped the borrower pass the test. The
department requires most borrowers to
present additional, independent evidence,
such as a finding by an entity that had over-
sight responsibility, statements by school
officials, or statements by other students,
including statements made in other claims
for discharge relief.22 This is a tremendous
problem for borrowers. Most borrowers do
not have access to this information, or
more commonly the information simply
does not exist. The department’s eviden-
tiary requirements have been challenged in
court in at least two separate cases.23

16Personal identification numbers can be ordered online but will be delivered by mail.

1734 C.F.R. §§ 682.402(d) (federal family education loans (FFEL)), 685.214 (direct), 674.33(g) (Perkins). See generally

STUDENT LOAN LAW, supra note 4, § 6.2.

1834 C.F.R. §§ 682.402(d)(1)(i) (FFEL), 685.214(c)(1)(ii) (direct), 674.33(g)(4)(i)(B) (Perkins). The Education Department maintains

a list of official closure dates, available at http://wdcrobcolp01.ed.gov/CFAPPS/FSA/closedschool/searchpage.cfm. The applica-

tion form for a closed-school cancellation is available online at http://ifap.ed.gov/dpcletters/attachments/GEN0205A.pdf.

19In most cases, students with high school diplomas or general education development certificates at the time of admis-

sion are not qualified for this discharge. Among the exceptions to this rule is that borrowers may qualify for false-certi-

fication discharges if they are unable to meet minimum state employment requirements for the job for which they were

trained, or if the school forged or altered the loan note or check endorsements. 34 C.F.R. §§ 682.402(e)(13)(iii)(B) (FFEL),

685.215(a)(iii) (Direct). 

2034 C.F.R. §§ 682.402(e) (FFEL), 685.215 (direct). The false-certification application form is available at

http://ifap.ed.gov/dpcletters/attachments/GEN0205B.pdf.

21See STUDENT LOAN LAW, supra note 4, ch. 9.

22Dear Colleague Letter Gen-95-42 from Elizabeth M. Hicks, Deputy Assistant Secretary for Student Financial Assistance,

U.S. Department of Education. (Sept. 1995) (Clearinghouse No. 51,675).

23See Cofan v. Paige, No. 01-4239 (E.D. Pa. 2001); Gill v. Riley, CV-00-5453 (E.D.N.Y. 2000). The Cofan case settled. For

a decision in the Gill case, see Gill v. Paige, 226 F. Supp. 2d 366 (E.D.N.Y. 2002) (granting summary judgment for defen-

dants on all but one issue and allowing plaintiff to develop the record regarding the claim that the adoption of Dear

Colleague letter Gen-95-42, which delineates proof requirements, was arbitrary and capricious). See generally STUDENT

LOAN LAW, supra note 4, § 6.3, including information on possible sources of evidence to prove false certification.
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Unpaid-Refund Cancellations. Passed
as part of the 1998 Higher Education Act
was a new cancellation allowing students
to discharge loan liability for loans
obtained after January 1, 1986, to the
extent of the amount of a refund that a
school owed the student and failed to
pay.24 Perkins loans are not eligible, but
borrowers can raise an unpaid refund as
a defense in Perkins collection actions.

Disability Cancellations. FFELs, direct
loans, and Perkins loans may be dis-
charged if a borrower is found to be
totally and permanently disabled.25 To
qualify for a discharge, borrowers must
submit a physician’s certification that
they are unable to work and earn money
because of an illness or injury that is
expected to continue indefinitely or
result in death. A borrower is not con-
sidered disabled based on a condition
that existed when the borrower applied
for the loan unless the condition sub-
stantially deteriorated after the loan was
made.26

Receiving disability or other payments
through social security does not auto-
matically qualify the recipient for a stu-
dent loan cancellation. The Education
Department standard for disability is
generally more restrictive than the social
security standards. In fact, the written
standard is so high that many doctors are
reluctant to sign the required form.
Given modern medical technology, some
doctors are reluctant to state with cer-
tainty that an individual’s injury or ill-
ness meets the “permanent and total
disability” standard. Nevertheless, many

treating physicians will make the certifi-
cation for disabled borrowers, and bor-
rowers who appear to be eligible should
be encouraged to apply for disability can-
cellations.

The structure of the disability cancella-
tion program has changed significantly
in the past few years. As of 2002, the
Education Department grants eligible
borrowers conditional discharges for a
three-year period. If the department
agrees with the disability determination
of a guaranty agency, lender, or school,
the borrower is placed in a conditional
discharge status for three years. The con-
ditional status begins on the date the
borrower became totally and permanent-
ly disabled.27

During the conditional period, the
department reviews the borrower’s earn-
ings records. Borrowers satisfy the crite-
ria for a discharge after the three years if
their annual earnings from employment
during that time do not exceed 100 per-
cent of the poverty line for a family of two
and they do not receive a student loan
during that time.28 At the end of the
review, if the borrower is still disabled,
the department grants a permanent dis-
charge of the loan.29 The lender must
return to the borrower any payments
received after the date the borrower
became disabled.30

Bankruptcy. In general, federal student
loans may be discharged in bankruptcy
only if the debtor can show that repay-
ment would impose an “undue hardship
on the debtor and the debtor’s depend-

2434 C.F.R. §§ 682.402(l) (FFEL), 685.216 (direct). See generally STUDENT LOAN LAW, supra note 4, § 6.4. The cancellation

application form is available atwww.ed.gov/offices/OSFAP/DCS/forms/gen0115c.pdf.

2534 C.F.R. §§ 682.402(c) (FFEL), 674.61 (Perkins), 685.213 (direct). The cancellation form is available at

www.ed.gov/offices/OSFAP/DCS/forms/disable.pdf.

2634 C.F.R. § 682.402(c)(1)(iii).

2734 C.F.R. §§ 682.402(c)(1) (FFEL), 674.61(b) (Perkins), 685.213(a) (direct). Because the conditional period begins on

the date the borrower is certified as disabled, the conditional period for many borrowers will have expired by the time

they apply for a discharge. In these cases an initial determination of eligibility is also the final determination of eligibili-

ty. The borrower will not have to wait another three years to get a discharge. See Dear Colleague Letter GEN-02-03 from

Jeffrey Andrade, Deputy Assistant Secretary, U.S. Department of Education (May 2002).

2834 C.F.R. § 682.402(c)(1)(ii)(A), (B). The prohibition on receiving a student loan during the conditional period does not

apply to FFEL or direct consolidation loans that do not include any loans in a conditional discharge status. Id.

2934 C.F.R. § 682.402(c)(15).

3034 C.F.R. § 682.402(c)(1)(i), (r)(2), (3).
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ents.”31 This is a difficult, but not impos-
sible, standard to meet. Many courts have
moved away from the more rigid tests
previously required to show undue hard-
ship and have begun to look at the totali-
ty of a debtor’s circumstances.32

B. Repayment Plans and
Consolidation

Not all borrowers qualify for loan cancel-
lations. Fortunately such borrowers have
other options to get out of default and
stop government collection efforts.

Borrowers may renew eligibility for stu-
dent loans, but not necessarily get out of
default, by requesting “reasonable and
affordable payment plans” and making
six on-time consecutive payments under
these plans.33 Borrowers should choose
this option only if they can afford the
payments. Borrowers who stop making
payments after renewing eligibility
through a reasonable and affordable
repayment plan do not have this option
again automatically.

Borrowers who make twelve consecutive
on-time payments and jump through a
few other hoops are eligible to “rehabili-
tate” their loan.34 Successful rehabilita-
tion gets a borrower out of default. Often,
however, the payments required to reha-
bilitate a student loan are unaffordable
for lower-income clients.35

Loan consolidation is another option.
Consolidation eliminates the old loans
on which the borrower is in default in
favor of a new consolidation loan, with
new terms and a new payment schedule.

Consolidation loans are offered through
both the FFEL and Direct Loan
Programs. The direct consolidation loan
with an income-contingent repayment
plan is generally the most affordable
option for lower-income borrowers.36

Low-income borrowers can qualify for a
direct loan consolidation even if an FFEL
lender currently holds their loans.37

If the client can get out of default through
consolidation or other means, she should
then be eligible for the numerous defer-
ment options, such as economic hard-
ship and unemployment deferments.38

Forbearances may also be available
whether or not the borrower’s loans are
in default.39

Only borrowers who can afford even low
monthly payments should choose repay-
ment or consolidation. With respect to
direct loan consolidation, the depart-
ment will not “reconsolidate” a consoli-
dation loan if the underlying loans in the
defaulted consolidation loan are in
default. In practice, this means that a
borrower may consolidate defaulted
loans with the Direct Loan Program only
once.

C. Challenging Federal Student
Loan Collections

The elimination of the statute of limita-
tions for most student loan collections
combined with the extensive, and still
growing, arsenal of government collec-
tion tools can be extremely daunting.40

Still, clients facing student loan collec-
tions should not back down. Many viable
strategies can stop collection efforts or at

3111 U.S.C.A. § 523(a)(8) (West 2000 & Supp. 2003). See generally STUDENT LOAN LAW, supra note 4, ch. 7.

32For an extensive discussion of case law in this area, see STUDENT LOAN LAW, supra note 4, ch. 7.

3320 U.S.C.A. § 1078-6(b); 34 CFR § 682.401(a)(4). The definition of a reasonable and affordable plan is at id. § 682.200. 

3434 C.F.R. §§ 682.405 (FFEL), 674.39 (Perkins), 685.211(f) (direct).

35See generally STUDENT LOAN LAW, supra note 4, § 8.4.

3634 C.F.R. § 685.209. The Education Department website offers an excellent resource to help borrowers figure their

monthly payment amounts under an income contingent repayment plan. Budget, monthly repayment, and direct con-

solidation loan calculators are available at www.ed.gov/DirectLoan/calc.html.

3734 C.F.R. § 685.220(d)(1). See generally STUDENT LOAN LAW, supra note 4, § 8.2.

38See STUDENT LOAN LAW, supra note 4, ch. 2.

39See id.

4020 U.S.C.A. §1091a(a) (eliminating the statute of limitations).
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least ameliorate the impact. The first and
most comprehensive strategy, discussed
above, is to cancel the loan. A second
strategy, also discussed above, is to try to
set up an affordable payment plan or
consolidate the loan. Clients who are not
eligible for cancellation or repayment
should not give up. Many clients can
raise defenses in response to litigation
or extrajudicial collection actions.

Throughout this analysis, advocates
should be sure to speak with clients
about their goals. Does the client want to
go back to school? In that case, getting
out of default as soon as possible is criti-
cal. If instead the client is interested pri-
marily in stopping the collection efforts,
the focus should be on challenging col-
lection efforts. Also, advocates should
consider possible fair debt collection
violations.41

Get a sense of the client’s overall budget,
and in particular determine whether the
client is judgment proof. A client is
judgment proof if she does not have any
money or property that can be taken
legally to pay the debt. To be completely
protected from government student loan
collection is, for a client, difficult,
although not impossible. Clients without
federal benefits, without wages, without
tax refunds, and with no other signifi-
cant assets are most likely safe from stu-
dent loan collection, at least temporarily.
However, without a statute of limitations
for student loan collections, the debt
may come back to haunt the client.

To collect student loans, the government
has extraordinary powers, including

■ tax refund intercepts;42

■ administrative wage garnishment;43

■ federal benefit offsets;44 and

■ litigation.45

Because Congress eliminated the statute
of limitations for most student loan col-
lections, these powers can be exercised
without any concern for time limits, with
the possible exception of federal benefit
offsets, discussed below.

A hardship defense is one of the most
important tools for borrowers. The
Education Department allows borrowers
to raise hardship in response to all of the
various types of extrajudicial collec-
tion.46 Although a successful hardship
defense suspends collection only tem-
porarily, the department will generally
extend the suspension as long as the bor-
rower can show that the hardship per-
sists.

How to raise hardship varies slightly with
the collection method being used.47 The
general criteria, however, are similar.
For example, the department requires
submission of the following documents
to support a claim that tax or benefits off-
set has caused or will cause financial
hardship:

■ the U.S. Department of the Treasury’s
offset or warning notification letter;48

■ a completed financial statement;49

41See STUDENT LOAN LAW, supra note 4, ch. 4.

4231 U.S.C.A. § 3720A (West 2000 & Supp. 2003). See STUDENT LOAN LAW, supra note 4, § 5.2.

4331 U.S.C.A. § 3720D (garnishment by the Education Department); 20 U.S.C.A. § 1095a (West 2000 & Supp. 2003)

(garnishment by guaranty agencies). See STUDENT LOAN LAW, supra note 4, § 5.3.

4431 U.S.C.A. § 3716. See STUDENT LOAN LAW, supra note 4, § 5.4.

45For a discussion of possible defenses in student loan collection lawsuits, see STUDENT LOAN LAW, supra note 4, ch. 9.

46See id. ch. 5.

47See id.

48The U.S. Department of the Treasury sends an offset letter stating the amount of offset that will be taken, followed

by a warning letter. These letters give a toll-free number for borrowers to call.

49 The Education Department prefers that the borrower fill out form N33, which the department should send the borrower

on the initial date of contact. The department requests that the borrower return the financial statement within ten days. The

borrower should return the financial statement with documentation of expenses that are listed on the statement.
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■ proof of yearly income including
copies of W-2 form, pay stubs, and a
recent completed and signed 1040 or
1040A tax form; and

■ an explanation of the exceptional cir-
cumstances that caused the financial
hardship along with supporting docu-
mentation such as proof of eviction or
foreclosure.

The Education Department should (but
does not always) notify borrowers of
decisions within ten business days.

If facing tax offset or wage garnishment,
borrowers generally must first request an
administrative hearing in order to raise
hardship and other defenses. Hardship,
for example, is listed as a possible
defense on the wage garnishment hear-
ing notice.

The Education Department’s hearing
procedures raise serious due process
concerns, although legal challenges have
been unsuccessful to date.50 Advocates
should consider new litigation raising
due process challenges but also should
continue to push the Department to fol-
low existing standards and regulations,
most simply by helping clients meet the
deadlines to request hearings and by
aggressively representing them at these
hearings.

New Developments in Loan Collection.
The Education Department’s wage gar-
nishment authority has changed signifi-

cantly. The department now operates
under the garnishment authority of the
Debt Collection Improvement Act rather
than the Higher Education Act.51 This
change applies to garnishment actions
initiated by the department only and not
to actions initiated by guaranty agencies.
The most important consequence of this
transfer in regulatory authority is that the
Debt Collection Improvement Act allows
garnishments of up to 15 percent of dis-
posable pay, while the Higher Education
Act allows maximum garnishment of only
10 percent.

Federal benefit offsets are another criti-
cal new development. Although the
authority for benefit offsets derives from
the Debt Collection Improvement Act of
1996, the Education Department began
using this authority only in the past few
years.52 The Act explicitly allows federal
agencies to offset formerly exempt social
security, black lung, and railroad retire-
ment benefits.53

There are limits to this power:

■ An annual amount of $9,000 is
exempted ($750/month).54

■ Supplemental Security Income is
specifically exempted.55

■ Benefit recipients must receive notice,
the right to challenge offsets, and the
right to make a written repayment
agreement.56

50See, e.g., Nelson v. Diversified Collection Servs. Inc., 961 F. Supp. 863 (D. Md. 1997) (Clearinghouse No. 52,002);

Sibley v. Diversified Collection Servs. Inc., 1997 U.S. Dist. LEXIS 23583 (N.D. Tex. 1997) (Clearinghouse No. 51,303). See

STUDENT LOAN LAW, supra note 4, § 5.3.4.

51Debt Collection Improvement Act, 31 U.S.C.A. § 3720D; 20 U.S.C.A. § 1095a (Higher Education Act). For an exten-

sive discussion of this issue, see STUDENT LOAN LAW, supra note 4, § 5.3.

5231 U.S.C.A. § 3716. For more extensive discussion of federal benefit offsets, see NAT’L CONSUMER LAW CTR., SOCIAL

INSECURITY: UNDERSTANDING FEDERAL BENEFITS OFFSETS (2003). See also Louise M. Tarantino et al., Social Security Benefits’

Antiassignment Protections Under Attack, 36 CLEARINGHOUSE REV. 465 (Jan.–Feb. 2003).

5331 U.S.C.A. § 3716.

54Id. § 3716(c)(3)(A)(ii). The $9,000 annual exemption figure is reduced by the amount of any not-subject-to-offset ben-

efits that the debtor receives during the same year. 31 U.S.C.A. § 3716(c)(3)(A)(ii)(I). Thus, if a debtor received $5,000 in

veteran’s benefits which are not subject to offset, plus $7,000 in social security benefits, the $5,000 in veteran’s bene-

fits would be subtracted from the $9,000 exemption, leaving only a $4,000 exemption to be applied to social security.

The Treasury Department has, however, deferred implementation of this provision because of its complexity. 63 Fed. Reg.

44986 (Aug. 21, 1998).

55The Supplemental Security Income  exemption is not in the statute but in subsequent regulations. See 31 C.F.R. 

§ 285.4(b).

5634 C.F.R. § 30.20–.31 (Education Department regulations).
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■ Only 15 percent of the total benefit
may be offset.57

■ Debts more than ten years old may not
be collected by offset.58

Note that the department does not rec-
ognize the last item above. Although the
Debt Collection Improvement Act pro-
hibits offset for claims that have been
“outstanding” for more than ten years,
the department argues that the ten-year
limit does not apply to student loans
because the Higher Education Act elimi-
nates the statute of limitations for stu-
dent loan collections. To date, two feder-
al district courts have disagreed with the
department and found that the ten-year
limit should apply to student loan collec-
tions.59 These cases were individual
actions, thus resolving the issue for the
individual plaintiffs only.

The question of when the ten-year peri-
od begins to run was an issue in only one
of the cases discussed above. The court
in that case concluded that the time peri-
od should run from either the date of
assignment of the loan to the United
States or the date on which the govern-
ment paid the reinsurance claim.60 This
issue is critical because many holders of
federal student loans wait many years
before assigning defaulted loans to the
United States. (Such holders include
schools in the case of Perkins loans and
guaranty agencies for FFEL loans.) In
some cases, the loans are never assigned.

At this point, despite the district court
decisions, the department is continuing
to offset eligible federal benefits even if

the underlying student loans are older
than ten years. This means, for example,
that clients receiving social security may
face offset for student loans that are
twenty or thirty years old or for loans that
they cosigned or took out for their chil-
dren.

Until this issue is resolved, advocates and
clients should continue to pursue other
options to assist clients facing benefit off-
sets. Many disabled clients receiving
social security benefits should be eligible
for a disability cancellation. Bankruptcy
also may be a viable option. Consolidation
should be considered, but clients and
advocates should be aware that consoli-
dating the loan creates a new loan with a
new promissory note. This means that if
the litigation does succeed at some point
and has national application, the client’s
loan would no longer be older than ten
years and the client would not be part of
the group that gets relief from offset (at
least not until another ten years goes by).

III. Trade School Fraud and 
Private Loans

A lax federal student loan system fueled
the heyday of trade school fraud during
the 1980s and early 1990s.61 After much
time and advocacy, the federal govern-
ment and state regulators eventually
caught up with most of the worst trade
school scammers.62 Concern is growing
that trade school scams are once again on
the rise. Abuses have been particularly
rampant among computer training
schools. Many of these schools have vic-
timized unsuspecting students and then

5731 C.F.R. § 285.4(e).

5831 U.S.C.A. § 3716(e)(1).

59Guillermety v. Sec’y of Educ., 241 F. Supp. 2d 727 (E.D. Mich. 2002) (Clearinghouse No. 54561); Lee v. Paige, 276 F.

Supp. 2d 980 (W.D. Mo. 2003) (agreeing with Guillermety that there is a ten-year limit on federal offset of student loans).

Selected pleadings from these cases are available on the companion CD-ROM in STUDENT LOAN LAW, supra note 4.

60Guillermety, 241 F. Supp. 2d at 734.

61This section is derived in part from Tom Domonoske, The Financial Industry Fuels Revival of Trade Schools Scams,

CONSUMER ADVOC. (Nat’l Ass’n of Consumer Advocates, Washington, D.C.), Oct.–Dec. 2003, at 7.

62See generally STUDENT LOAN LAW, supra note 4, ch. 9. For a good history of student financial assistance for vocational

schools, see C. Mansfield, The Federal Trade Commission Holder Rules and its Applicability to Student Loans—Re-

Allocating the Risk of Proprietary School Failure, 26 WAKE FOREST L. REV. 635 (1991). Although the issue was not briefed

by the parties in Armstrong v. Accrediting Council for Continuing Education and Training, 168 F. Rep. 3d 1362, 1364

(D.C. Cir. 1999) (Clearinghouse No. 52040), the court summarized some of the changes that made federal student aid

more widely available over time. 
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closed their doors. Many never received
licenses to operate as schools in the
states where they built campuses. In
some cases, schools illegally promised
jobs to anyone who would sign up for
courses. Unsuspecting job seekers
thought they were attending job inter-
views but instead were subjected to a
hard sales pitch, including promises of
jobs and high salaries.63

A 2003 survey of twenty-three members
of the National Association of State
Administrators and Supervisors of
Private Schools showed that in 2002 over
one hundred computer schools closed in
their states.64 Of those schools, only
twenty-five gave any advance notice of
the closing.65 This study is extremely
limited because it does not include states
such as California, Virginia, North

Carolina, and Florida that have suffered
extensive closings.66

Although problems still exist among
schools that participate in federal assis-
tance programs, new abuses appear to be
growing even faster in the private student
loan sector. Private lending currently
comprises only a small share of the stu-
dent lending market, but it is coming on
strong. Private borrowing by students
rose to about $5 billion in 2001–2002, up
from about $1 billion in 1995–1996.67

A number of factors foster abuses in the
private student-lending sector. First, pri-
vate lenders are not bound by federal rules
limiting interest rates and fees. This allows
lenders to charge higher rates and fees to
lower-income students and others deemed
to be less creditworthy. Federal student
loan borrowers, by contrast, must meet eli-
gibility requirements but do not have to
prove creditworthiness.68 Second, schools
participating in federal assistance pro-
grams with loan default rates beyond pre-
scribed limits are subject to the Education
Department’s sanction powers.69 Since
private loan default statistics are not
included in these calculations, schools have
incentives to pressure less creditworthy
borrowers to take out private loans instead
of federal loans.

Third, and perhaps most important,
many of the schools aggressively pushing
private student loans are ineligible to
participate in federal programs. In some
cases, this may be due to prior disqualifi-
cation. Other schools never received
licensing in the first place or never even

63Domonoske, supra note 61.

642003 Survey of Members of the National Association of State Administrators and Supervisors of Private Schools:

Computer Schools, available at www.nasasps.com/conf-material.html.

65Id.

66In Virginia the victims of one closed school, Ameritrain, have a website, Ameritrain Students Fight Back, www.asfb.org,

that lists some of the closed schools in these other states.

67KATE RUBE, STATE PIRGS’ HIGHER EDUCATION PROJECT, PRIVATE LOANS: WHO’S BORROWING AND WHY? ( 2003). The study also

found that private borrowing at for-profit institutions was higher than at public institutions.

68See STUDENT LOAN LAW, supra note 4, § 1.4.

6920 U.S.C.A. § 1085. See STUDENT LOAN LAW, supra note 4, § 3.1.3.1. More information about school default rates is

also available on the Education Department website, www.ed.gov.
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tried to qualify for the federal assistance
programs.

The FTC Holder Rule. Private lenders
have developed business relationships
with trade schools, even unlicensed and
inferior schools, nationwide. The
lenders use the trade schools to solicit
loans. Because of the business arrange-
ments between the schools and the lend-
ing entities, all students affected by
closed computer training schools or
other problems with the schools should
easily obtain relief under the Federal
Trade Commission (FTC) holder rule.
The FTC holder rule is simple and clear:
any defense or claim that the student has
against the school is a claim or defense
against the loan.70

Many lenders disregard the rule. Recent
litigation against SLM Corporation
(commonly known as Sallie Mae), Key
Bank, and other defendants challenges
these practices.71 Some of the lawsuits
include hundreds of named plaintiffs,
some just one or two, and some are class
actions. The cases against SLM
Corporation allege that in each loan doc-
ument that included the FTC holder rule
SLM included an additional clause
negating the rule.72 The clause stated, in
essence, that the student agreed that the
loan was enforceable even if the student
was unhappy with the services provided
by the school. When victims com-
plained, Sallie Mae recited this provi-
sion back to them and demanded full
payment of the loan, plaintiffs say.73

The cases against Key Bank describe a
similar scheme, but with a twist. The
suits allege that Key Bank simply refused
to place the FTC holder rule clause in the
loan document. In response, Key Bank
claimed that because the clause was not
in any of the loans, none of the loans was
subject to any claims based on the
schools’ misconduct.74

Given that satisfied customers are more
likely to repay loans, a bank’s willingness
to fund bad loans seems at first glance to
be counterproductive for its own bottom
line. However, the bank may not intend
to hold all the loans during their repay-
ment period. Instead most banks pool
and sell the loans to investors. Through a
process called “asset-backed securitiza-
tion,” the bank obtains full value for the
loans by selling them to an investment
trust. The investors pay full value without
a disclosure of the inherent defects in the
loan.75 According to Tom Domonoske,
one of the lawyers representing plaintiffs
in the cases against Key Bank, the bank’s
system “is to create a product (a loan
pool), through a series of unlawful trans-
actions (schools violating the FTC holder
rule), and sell that product for as much
money as possible to an unsuspecting
buyer (an investment trust comprising
duped investors).”76

By refusing to honor the FTC holder rule,
these private lenders exercise tremen-
dous power to harm the lives of victims.
Some students have been forced into
bankruptcy, while others have been

70For more information about the Federal Trade Commission (FTC) Holder Rule, see NAT’L CONSUMER LAW CTR., UNFAIR AND

DECEPTIVE ACTS AND PRACTICES (5th ed. 2001 & Supp. 2003). Notice of the holder rule is required in any instrument evi-

dencing a debt arising from a “purchase money loan” or a “financed sale.” 16 C.F.R. § 433.1(i), 433.2. These definitions

are terms of art, often defined differently here from other contexts. For a detailed discussion, see UNFAIR AND DECEPTIVE

ACTS AND PRACTICES, supra, at 6.6.2.2.

71See, e.g., Glassman v. SLM Financial, No. 3:03CV099 ( E.D. Va. 2003). Selected pleadings from this and similar cases

are available on the CD-ROM included with STUDENT LOAN LAW, supra note 4. In addition to raising the FTC holder rule

issues, the lawsuits raise claims under various statutes, including the Truth in Lending Act, 15 U.S.C.A. § 1666-1666j; the

Equal Credit Opportunity Act, id. § 1691-1691f; and state statutes on unfair and deceptive acts and practices. Fraud and

conspiracy claims are also included.

72Domonoske, supra note 61.

73Id.

74Id.

75Id. For an extensive discussion of securitization, see NAT’L CONSUMER LAW CTR., THE COST OF CREDIT: REGULATION AND LEGAL

CHALLENGES § 11.1.1.3 (2d ed. 2000 & Supp. 2003).

76Domonoske, supra note 61.
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forced to refinance their debts to pay the
high interest for which they received no
benefit. If the victims simply assert the
FTC holder rule and refuse to pay the
loan, negative information is reported to
credit bureaus, thereby ruining their
credit score. By supplying liquidity fuel-
ing the growth of abuses, the defendants
are also harming legitimate training
schools that lose potential customers to
sham schools.

Litigation against these private lenders
and other defendants is complicated by
the lenders’ almost universal inclusion
of arbitration clauses with anticlass
action provisions in the loan docu-
ments. The inclusion of the mandatory
arbitration clause has made it even more
difficult for victims to find counsel will-
ing to represent them.77

According to Domonoske, Sallie Mae
has begun to change its practices. Sallie
Mae reportedly no longer issues loans to
unlicensed schools and no longer issues
the full amount of the tuition up front for
a sequence of courses.78 In this way, the

goal of the FTC holder rule is beginning
to be implemented. Acknowledging that
possible claims against the school are
defenses against the lender gives Sallie
Mae incentive to impose quality controls
before supplying funds. When Sallie
Mae fully implements the rule, it can be
expected to adopt additional controls on
whom it funds.

■   ■   ■

The growth of abuses in the private
lending sector is a frightening and
destructive development. The challenge
that advocates face is to continue to help
clients deal with problems from past
trade school abuses, avoid today’s sham
schools, and if possible help clients
access quality higher education. At the
same time, low-income and low-wage
working students and their advocates
need to keep pushing for a stronger
voice in the policy debates that shape
who gets access to the “passport to the
future” described by Malcolm X.

77For more information on mandatory arbitration clauses, see NAT’L CONSUMER LAW CTR., CONSUMER ARBITRATION AGREEMENTS

(3d ed. 2003).

78Domonoske, supra note 61.
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1Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (Clearinghouse No. 53,662); Regents of Univ. of Cal. v. Bakke, 438 U.S. 265

(1978).

2Gratz v. Bollinger, 123 S. Ct. 2411 (2003) (Clearinghouse No. 53,405).

3The challenges to the admissions policies at the University of Michigan and at public universities in other states led to

significantly different outcomes in the lower courts. The U.S. Court of Appeals for the Ninth Circuit in Smith v. University

of Washington Law School, 233 F.3d 1188 (9th Cir. 2000), cert. denied, 121 S. Ct. 2192 (2001), the U.S. Court of

Appeals for the Sixth Circuit in Grutter v. Bollinger, 288 F.3d 732 (6th Cir. 2002), and the U.S. District Court in Gratz v.

Bollinger, 122 F. Supp. 2d 811 (E.D. Mich. 2000), ruled that Bakke was still a valid precedent and that promoting diver-

sity was a compelling governmental interest. In Hopwood v. Texas, 78 F.3d 932 (5th Cir.), cert. denied, 518 U.S. 1033

(1996), the U.S. Court of Appeals for the Fifth Circuit held in 1996 that Bakke was no longer good law and that the

interest in promoting diversity was not compelling. The U.S. Court of Appeals for the Eleventh Circuit in Johnson v. Board

of Regents, 263 F.3d 1234 (11th Cir. 2001), assumed for the sake of argument that promoting diversity was a compelling

interest but struck down the University of Georgia’s race-conscious admissions policy because it was not narrowly tai-

lored to advance the interest in promoting diversity.

Reaffirming Diversity: A Legal Analysis
of the University of Michigan
Affirmative Action Cases

A Joint Statement of Constitutional Law Scholars—July 2003

By Erwin Chemerinsky, Drew Days III, Richard Fallon, Pamela S. Karlan, Kenneth L. Karst,
Frank Michelman, Eric Schnapper, Laurence H. Tribe, Mark Tushnet, Angelo N. Ancheta, 
and Christopher F. Edley Jr. 

O
n June 23, 2003, the
U.S. Supreme Court
upheld the constitu-

tionality of race-conscious
admissions policies designed
to promote diversity in higher
education. In a 5-to-4 decision
in Grutter v. Bollinger, the
Supreme Court, drawing on
Justice Powell’s opinion in the
1978 case of Regents of the
University of California v. Bakke,
held that student body diversity
was a compelling governmental interest that could justify the use of race as a “plus”
factor in a competitive admissions process.1 Applying its “strict scrutiny” standard
of review within the context of higher education, the Supreme Court upheld the
University of Michigan Law School admissions policy as constitutional. However, in
a 6-to-3 decision in Gratz v. Bollinger, the Supreme Court held that the university’s
current undergraduate admissions policy was not narrowly tailored to advance an
interest in diversity because it was not sufficiently flexible and did not provide
enough individualized consideration of applicants to the University.2

In ruling that the promotion of student body diversity is a compelling interest, the
Supreme Court’s decisions resolve a disagreement among the lower federal courts
and allow selective colleges and universities throughout the country to employ race
in admissions.3 The decisions reject the absolute race-blind approach to higher
education admissions advanced by the Grutter and Gratz plaintiffs and by the U.S.
government and others as amici curiae. The Court’s decisions also effectively over-

Erwin Chemerinsky

Sydney M. Irmas Professor of

Public Interest Law, Legal Ethics,

and Political Science 

University of Southern California

Drew Days III

Alfred M. Rankin Professor of Law

Yale Law School

Richard Fallon

Professor of Law

Harvard Law School

Pamela S. Karlan

Kenneth and Harle Montgomery

Professor of Public Interest Law

Stanford Law School

Kenneth L. Karst

David G. Price and Dallas P. Price 

Professor of Law Emeritus

UCLA School of Law

Frank Michelman

Robert Walmsley 

University Professor

Harvard University

Eric Schnapper

Professor of Law

University of Washington 

School of Law

Laurence H. Tribe

Ralph S. Tyler Jr. 

Professor of Constitutional Law

Harvard Law School

Mark Tushnet

Carmack Waterhouse 

Professor of Constitutional Law

Georgetown University Law School

Angelo N. Ancheta

Director of Legal and Policy

Advocacy Programs

The Civil Rights Project at 

Harvard University

Christopher F. Edley Jr.

Professor of Law, 

Harvard Law School

Codirector, The Civil Rights Project at

Harvard University

Effective participation by members of

all racial and ethnic groups in the

civic life of our Nation is essential if

the dream of one Nation, indivisible,

is to be realized.—Grutter v. Bollinger


