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PROD U C E THE NOTE THE UCC R THE LAW OF M E R C H A N T S IN CALIFORNIA
Recently, California courts have dismissed any causes of actions having to do with "Produce the
Note" claiming that "California courts have held that the Civil Code Provisions "cover every
aspect" of the foreclosure process and since there is no requirement to "Produce the Note" in the
nonjudicial foreclosure statutes, no note must be produced before foreclosing.
Most if not all of these cases point to recently decided decisions which if read are based on other
previous decision that is until you reach the end of the previous decisions and arrive at the 1985
decision in the case "Associates v. Safeco Title Ins. Co. ". That California Supreme Court
decision however does not say what the recent decisions claim that it says. The recent October
2, 2009 case below from a California Federal Court quotes this decision as stated below.
CORY PHILLIPS and JILISSA SPENCER, Plaintiffs, v. "MERS" MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, et al., Defendants
October 2, 2009, Decided

G. Failure to Produce the Note (Count VIII)
The complaint's eighth cause of action alleges that defendants "have not
produced the Note to prove who the real party in interest is" and "[n]one of the
defendants are the real party in interest as they have not provided nor can they
provide the Note." (Compl. PP 61-63.)
Like many other borrowers subject to foreclosure, Plaintiffs appear to argue DHI
needs to possess the original promissory note to permit foreclosure. This is not the
law in California and a totally discredited claim within the meaning of Rule 11 of
the Federal Rules of Civil Procedure.
It is well-established that non-judicial foreclosures can be commenced without
producing the original promissory note. Nonjudicial foreclosure under a deed of
trust is governed by California Civil Code section 2924, et seq. Section

2924(a)(1) provides that a "trustee, mortgagee or beneficiary or any of their
authorizedagents" may conduct the foreclosure process. California courts have
held that the Civil Code Provisions "cover every aspect" of the foreclosure
process, Assoc. v Safeco Title Ins. Co.,39 Cal. 3d 281,285,216 Cal. Rptr. 438,
702 P2d 596 (1985), and are "intended to be exhaustive," Moeller v. Lien, 25
Cal. App. 4th 822, 834, 30 Cal. Rptr. 2d 777 (1994). There is no requirement that
the party initiating foreclosure be in possession of the original note. See, e.g.,
Candelo v. NDEX West, LLC, 2008 U.S. Dist. LEXIS 105926, 2008 WL 5382259,
at *4 (E.D. Cal. Dec. 23, 2008) ("No requirement exists under statutory
framework to produce the original note to initiate non-judicial foreclosure." );
Putkkuri v. ReconTrust Co., 2009 U.S. Dist. LEXIS 32, 2009 WL 32567, *2 (S.D.
Cal. Jan 5, 2009) (" Production of the original note is not required to proceed with
a non-judicial foreclosure."); see also Vargas v. Recontrust Co., 2008 U.S. Dist.
LEXIS 100115, *8-9 (E.D. Cal. Dec. 1, 2008). Plaintiffs' eighth cause of action
for failure to produce the note is incognizable and fails as matter of law. It is
DISMISSED.
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As can be seen above, the main case for this supposed authority that there is no requirement to
produce the note because the nonjudicial foreclosure statutes "cover every aspect" of the law is
Associates v. Safeco Title Ins. Co. However, upon readingAssociates v. Safeco Title Ins. Co,
you will realize that what it says and what the cases citing it want it to say are two different
things.
Associates v. Safeco Title Ins. Co. Decided in 1985
Common Law Duty
Associates contend that under agency principles the trustee of a deed of trust has
an independent duty to take reasonable steps to provide actual notice to a
defaulting trustor. This assertion requires us to determine whether the statutory
procedures governing notice of nonjudicial foreclosure are the exclusive source of
rights, duties and liabilities.
This case deals only with the question of notice that must be given before a
foreclosure sale. Nothing in this opinion is designed to affect the duties imposed
on the trustee concerning the conduct of the sale by such authorities as Pacific
Ready-Cut Homes v. Title G. & T. C o. (1929) 103 Cal. App.1 (283 P. 963j;
Kleckner v. Bank of America (1950) 97 Cal. App. 2d 30 (217 P.2d 28]; Brown v.
Busch (1957) 152 Cal. App. 2d 200 (313 P.2d 19J; Hill v. Gibraltar Sav. & Loan
Assn. (1967) 254 Cal. App. 2d 241 (62 Cal. Rptr. 188j; Block v. Tobin (1975) 45
Cal. App. 3d 214; (119 Cal. Rptr. 288J; Baron v. Colonial Mortgage Service Co.
(1980) 111 Cal. App. 3d 316 (168 Cal. Rptr. 450]; compare Civil Code, sections
2924g, 2924h.
The general rule is that statutes do not supplant the common law unless it appears
that the Legislature intended to cover the entire subject or, in other words, to
"occupy the field." (See Justus v. Atchison (1977) 19 Cal.3d 564, 574-575 (139
Cal. Rptr. 97, 565 P.2d 122j; Gray v. Sutherland (1954) 124 Cal. App. 2d 280,
290 (268P.2d 754j.) "[G ]eneraland comprehensive legislation, w here course of
conduct, parties, things affected, limitations and exceptions are m inutely
described, indicates a legislative intent that the statute should totally supersede
and replace the common law d ealing with th e subject matter." ( 2 A
Sutherland, Statutory Construction (Sands 4th ed. 1984) ) 50.05, pp. 440-441.)
CA(2b)(2b) It is apparent that we are dealing with such a statutory scheme.
It then goes on to discuss the statutory scheme in order to establish that the Legislature intended
the nonjudicial foreclosure statutes to cover the entire subject. However, this fact only applies to
the "common law" and not other statutes which are not "common law" which include the
Uniform Commercial Code. In fact, it is my belief that the Uniform Commercial Code has more
authority than the Civil Code based in part on the history and reason behind the UCC.
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The Law of Merchants
The case of Pribus v. Bush which was decided based on "The Law of Merchants" points us to a
case that discusses its history.
An excellent discussion of the history and development of the law merchant
appearsin Bank of Conway v. Stary (1924) 51 N.D. 399 [200 N.W. 505, 508-509,
37 A.L.R. 1186]. The law merchant is there defined as "a system of law that does
not rest exclusively on the institutions and local customs of any particular
country, but consists of certain principles of equity and usages of trade which
general convenience and a common sense of justice have established to regulate
the dealings of merchants and mariners in all the commercial countries of the
civilized world. [Citations.].. . 'This lex mercatoria or common law of merchants
is of more universal authority than the common law of England.' [Citation.]" ( Id.,
200 N.W. at p. 508.)
S UPREM E C O U R T OF NORTH D A K O T A
Bank of Conway v. Stary
We do not propose to enter into a lengthy discussion as to the nature of the history
of thedevelopment of the law merchant, on the one hand, and the law of
suretyship on the other. The term "surety" is not known to the law merchant, but
is a term of common-law origin. It is insisted that the term with all its incidents at
common law must now be bodily carried over into the law of negotiable
instruments and that the rights of the surety or the accommodation endorser,
whose position or contract is of course, in some particulars, similar to that of the
common law surety,shall be measured according to the rules of the common law.
It seems to the writer that the advocates of this doctrine overlook important
historical facts. The term surety was unknown to the law merchant; the relation or
status itself has no real analogy therein. The statute, ) 196, provides that the rules
of the law merchant, not of the common law, nor of local statutes governing the
rights of sureties, shall govern in all matters not covered by the act. The law
merchant is a system of law that does not rest exclusively on the institutions and
local customs of any particular country, but consists of certain principles of equity
and usagesof trade which general convenience and a common sense ofjustice
have established to regulate the dealings of merchants and mariners in all the
commercial countries of the civilized world. K ent, Com. 2; Brooklyn City ckN. R.

Co. v. National Bank, 102 U.S. 14, 31, 26 L. Ed. 61, 68. Of this system we are
required to take judicial notice. Comp. Laws 1913, gg 7938-7952. "This lex
mercatoria or common law o f merchants is of more universal authority than the

common law of England." I Randolph, Com. Paper,I. The common-law courts,
when they had ousted the jurisdiction of admiralty, as will be hereafter adverted
to, decided "the causes of merchants by the general rules which obtain in all
commercial countries; and that often, even in matters relating to domestic trade,
as, for instance, with regard to the drawing, the acceptance, and the transfer of
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inland bills of exchange." In other words, the transactions of commerce were
regulated by a law of their own and that was the law merchant "which all nations
agree in and take notice of." I Bl. Com. 273.
It should be noted that the lex mercatoria was originally a separate body of law
and, like equity and admiralty law, was administered in separate or special courts.
See Jenks, History Eng. Law, pp. 40, j28. It was somewhat analogous to the

Roman system known as jus gentium.
The lex mercatoria was not, like the common law, the custom of a place or
territory; it was the recognized custom of merchants and traders who had business
relations in all the countries of Europe, including England. The merchant's
classes, and disputes among its members arising out of commercial transactions,
were not subject to the common law. This practice grew out of the necessities of
commerce and oftrade. Merchants traveled from fairto fair and from place to
place, but in all places the same rules of law were administered and enforced in
commercial litigation.
Later, the admiralty court widened its jurisdiction to embrace mercantile causes.
During the sixteenth century this court declared the principles of the law
m erchant.
Later, the common law judges began to encroach upon the field of
admiralty jurisdiction over commercial transactions and, as a result of numerous
causes unnecessary to discuss, the jurisdiction of admiralty was gradually reduced
and the jurisdiction of the common law courts increased over this class of cases.
As administered by the King's Courts, the rules of the law merchant nevertheless
remained a body of law which were applied to particular classes of transactions
rather than to a particular class of men. The law merchant thus gradually became
a part of the legal system of England. See 2 Street, Foundations of Legal Liability,
p. 331 ff. It is true that the process was necessarily marked by mutual adaptation
and substantial modification of both systems, that is, the law merchant and the
common law. It is nevertheless inaccurate to say that the law merchant lost its
identity entirely and became wholly assimilated with the common law when its
administration was assumed by the King's Courts. Though its principles were
adopted into the common law by Lord Mansfield, the law merchant still remained
a body of rules applicable to a certain class of transactions, and international in
character.See Jenks, History Eng. Law, pp. 239, 303. Itseems to the writer to be

at least a questionable use of terms to speak of the common law as the law of
negotiable instruments when the law merchant is intended. The law merchant, in
so far as its fundamental principles are concerned, remained essentially a separate
system of law. It is no more accurate, as a generalization, to say that where the
law merchant is silent it is subject to the rules of the common law than it would be
to say that where the common law is silent it is subject to the principles and rules
of the law merchant. The law merchant is, in fact, "an independent parallel
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system of law, like equity or admiralty." Bigelow, Bills, Notes ck Checks, p. 5. The

King's Courts administered not local custom, nor even the custom of the realm,
but rules applied in commercial causes in all countries.
It should also be noted that interference by the courts in behalf of the surety as
against the creditor for the purpose of accelerating the movements of the latter, or
of compelling him to take action for the protection of the surety's interests, is of
equitable origin. Later, the rules of equity were recognized and given effect at
law. Their origin and development, however, were entirely distinct and separate
from the rules of the law merchant. The rule that a court of equity would under
some circumstances aid the surety in order to protect his interests by compelling
action or nonaction by the creditor is of comparatively recent origin. In any event,
it has no connection, whatever, with the origin, development, or application of the
rules of the law merchant.
Our legislature has distinctly recognized the common law as applicable in certain
cases in
the absence of statute.See g 7936, subsec. 41; g 11,179; and gg 4329
4331, Comp. Laws 1913. See also Pratt v. Pratt, 29 N.D. 531, 536, 151 N.W. 294.
The Negotiable Instruments Law, however, expressly adopts the Law Merchant,
not the rules of the common law, as to matters not covered therein, and this court

is required to take judicial notice thereof. Comp. Laws 1913, gg 7938-7952. This
is a distinct legislative recognition of the historical fact that the law merchant has
a history and had a development distinct and essentially different from that of the
common law; and of the further fact that although ultimately the administration of
the rules of the law merchant was assumed by the King's Courts, its fundamental
principles remained substantially intact.
It seems to the writer of this opinion that it was the intention of the framers of the
Negotiable Instruments Law to define the status of the accommodation endorser
without reference to the rights of the surety at common law, by giving him the
right to indicate upon the instrument, in appropriate words, if he desired to be
bound in the capacity of and entitled to the rights and privileges of a surety at
common law or under the statutes of the jurisdiction governing the contract
between the parties.
It is next insisted that alleged extensions of time operated to exonerate the
endorser from liability. It is a sufficient and complete answer to this argument to
point out that the note contained an express consent to "any extension of time."

W hen the
endorser consented to "any extension of time," he consented in law
"that any one of an indefinite number of extensions" might be made. Winnebago
County State Bank v. Hustel, 119 Iowa 115, 93 N.W. 70;Gregg v. Oklahoma State

Bank, 72 Okla. 193, 179 P. 613. See also Bonart v. Rabito, 141 La. 970, 76 So.
166. Sutherland is in no position to object because the creditor did that which he
expressly and without restriction authorized him to do.
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O ne who is
an accommodation endorser of a note,and liable as such, in
accordancewith gg 6914, 6948 and 6949, Comp. Laws 1913, being gg 29, 63 and
64 of the Uniform Negotiabl Instruments Law, which contains in the body thereof
the following stipulation: "the makers and endorsers each guarantee the payment
of this note and waive demand, protest and notice of nonpayment, and consent to
any extension of time of payment or renewal thereof without notice," is bound by

this waiver, and, if a surety within the provisions of g 6683, Comp. Laws 1913,
permitting a surety to accelerate the movements of the creditor by notice and upon
demand, he cannot afterwards, by giving notice, require the creditor to proceed
against the principal debtor.
The appellant, Sutherland, when he endorsed the note, became bound by the
stipulation in the body of the instrument heretofore quoted. All of the waivers
therein contained are binding upon him to the same effect as if he had signed the
instrument as principal maker. Comp. Laws 1913, g 6995; Archenhold Co. v.
Smith, T e x. Civ. App. , 218 S.W. 808; Scott v. Smith, 35 Idaho 388, 206 P.
812; Phillips v. Dippo, 93 Iowa 35, 57 Am. St. Rep. 254, 61 N.W. 216. Appellant,
in legal effect, says to the holder of the note that any extensions of time may be
made, without notice to him, which, in the judgment and discretion of the holder
or creditor, may be expedient or necessary under the circumstances. This
language is broad enough to include a waiver of the statutory right of the surety to
accelerate the movements of the creditor by notice, as provided in g 6683, Comp.
Laws 1913. Manifestly, the express agreement that the time of payment may be
extended an indefinite number of times without notice is entirely inconsistent with
the contention that the endorser, who has expressly agreed that such extensions
m ay be made,
may nevertheless,by a demand afterthe note is due, destroy the
effect of such agreement, and, in an important and substantial particular, modify
the contract without the assent of the other party to it and compel the creditor to
institute proceedings upon the note. Owensboro Sav. Bank 4 T. Co. v. Haynes,
143 Ky. 534, 136 S.W. 1004; Archenhold v. Smith, Tex. Civ. App. , 218 S.W.
808;Armour Fertili
zer Works v.Bond, 139 Ga. 246, 77 S.E. 22.
The contractof endorsement made by defendant isgoverned by the provisions of
the Uniform Negotiable Instruments Act adopted without change by this state in
1899. Comp. Laws 1913, gg 6886-7010; Laws 1899, chap. 113.
The question presented, therefore, is whether an accommodation endorser,
governed and bound by the provisions of this Uniform Act, is entitled to
exonerationas a surety by reason of proceedings had, under statutory provisions
relating to sureties, and, particularly, ) 6683, Comp. Laws 1913.
Fundamentalconsiderations are first involved concerning the purposes of such
Uniform Act, as adopted without change in this jurisdiction, and concerning its
6of25
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status in connection with the cognate law upon principles of uniformity pursuant
to the legislative purpose involved in its adoption.
It is now well known, as revealed by a host of authorities, that the legislative
purpose in adopting this Uniform Act in the various states was to harmonize the
law and to establish uniformity therein throughout the states of the Union upon
the subject of negotiable instruments. See 5 Thompson Co. Uniform Laws, Anno.
p. 8. In subserving this fundamental purpose and in promoting the plan of
legislative uniformity among the states upon the subject matter, this Uniform Act
has generally been considered by the courts as an act furnishing within itself a
guide for the determination of all questions relating to negotiable instruments:
That in giving consideration to its provisions it is unnecessary to make strained
constructions in order to harmonize earlier statutes or judicial decisions. In effect,
the Uniform Act is a codification of the law relating to negotiable instruments. In
consequence,the Uniform Act must be treated and considered as a corporate body
of law controlling all cases to which it is applicable. See Columbian Bkg. Co. v.
Bowen, 134 Wis. 218, 114 N.W. 451; National City Bank v. National Bank, 300

Ill. 103, 22 A.LR. 1153, 132 N.E. 832; First Nat. Bank v. Miller, 139 Wis. 126,
131 Am. St. Rep. 1040, 120 N.W. 820; Elsey v. People's Bank, 168 Ky. 701, 182
S.W. 873; See 5 Thompson Co. Uniform Laws Anno. p. 11.
This Uniform Act is now in force in every state of our Union excepting one; it is
in force in some of our Territories; it has been adopted, in word or substance, in
many foreign countries; it has received International recognition. The high juristic
serviceperformed by the National Conference of Commissioners on Uniform
State Laws in drafting this Uniform Act and in aiding the legislative adoption of
the principle of uniformity as applied to negotiable instruments has received
practically universal recognition.
Accordingly, if the underlying principle of uniformity involved so
universally recognized by legislative enactment and legislative purpose, may be
conserved, it must be by judicial interpretation and construction consonant with
principles of uniformity expressly recognized by the uniform legislative
enactments. Otherwise, judicial interpretation and construction may destroy
effectivelythe very purposes for which the Uniform Act has been adopted.
Consistent with the general thought and purpose, above expressed, this court has
said, concerning this Uniform Act, that "It is indeed quite important that the
interpretation by the courts of the various states of the provisions of the
Negotiable Instruments Act shall be as uniform as is now the act itself." First
Nat. Bank v. Meyer, 30 N.D. 388, 397, 152 N.W. 657; that "The Negotiable
Instruments Act was adopted by the di fferent states to secure uni formity on the
important subjects covered by the act. This being so, not only should the rule o f

stare decisis apply with full force but great weight should be given to the
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harmonious decisions of other states construing provisions o f the
act. Scandinavian American Bank v. Westby, 41 ND. 27 6, 295, 172 N.W. 665.

In the light of these considerations, it is obvious that if the provisions of this
uniform act concerning negotiable instruments are to be interpreted and construed

in the light of extraneous statutory provisions of the cognate law existing in the
various states, then the very principle of uniformity sought to be attained will be
obviated by diverse constructions and interpretations of the various states
dependentupon the cognate law considered and made applicable to the language
and provisionsof the uniform actitself.O bviously, such course of procedure, if
followed by the courts, will destroy the legislative purpose involved in the
adoption of the act and will simply serve to establish a trap for the unwary by
having an act, uniform in language but diverse in application. Upon such
considerations,
the question may now be approached concerning the right of an
accommodation endorser to rely upon a statutory provision concerning sureties
merely because his relation as accommodation endorser involves a consideration
of the law of suretyship.
In the instant case the defendant, as an accommodation endorser, is bound by the
provisions of the Uniform Negotiable Instruments Act. He does not seek to
assert nor to prove any other contract existing with the plaintiff, the payee, other
than such as the Negotiable Instruments Act has created. Accordingly, the
defendant,by reason of his position as an accommodation endorser,seeks to read
into the Negotiable Instruments Act the statutory provisions of law relating to
sureties, upon the ground and for the reason that his position, under the pleadings
and the evidence, is that of a surety.
Under the Negotiable Instruments Act the engagement of the defendant as
endorserwas to pay this note upon due presentment and afterdue notice of
dishonor. Uniform Negotiable Instruments Act, ) 66. This was a primary and
independentobligation.The endorsement made by defendant was a general
endorsement without restriction, condition or qualification. Defendant, by placing
his signature upon the back of the note, without clearly indicating by appropriate
words his intention to be bound in some other capacity, is deemed to be an
endorser. Uniform Negotiable Instruments Act, $ 63. The accommodation
character of his endorsement did not change his obligation as an endorser to a
holder for value. Uniform Negotiable Instruments Act, ) 29. By endorsing his
name in blank on the back of the note defendant assumed the stipulations
contained in the body of the note. Thus he guaranteed the payment of the note,
waived presentmentand notice of dishonor, and consented to any extensions of
time or renewal thereof without notice. Phillips v. Dippo, 93 Iowa 35, 57Am. St.
Rep.254, 61 N.W. 216; Mooers v.Stalker,194 Iowa 1354, 191 N.W. 175; Scottv.
Smith,35 Idaho 388, 206 P. 812; Owensboro Sav.Bank v.Haynes, 143 Ir
:y.534,
136 S.W. 1004; 5 Thompson Co. Uniform Laws Anno. p. 396. See Farmers' 4 M.
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State Bank v. Behrens Mfg. Co. 50 ND. 850, 198 N.W. 467. As endorser

defendant, under the terms of the uniform act, was entitled to be released from his
obligation only as therein prescribed. Uniform Negotiable Instruments Act, ))
119 and 120(Comp. Laws, )) 7004, 7005). Defendant does not seek release
under these provisions but under foreign statutory provisions applicable to
sureties.
It is clear that within the terms of the Negotiable Instruments Act defendant's
position on the back of this note was that of an endorser; not that of a guarantor or
of a surety. This position was governed by the uniform law applicable to
endorsers.The factthat he assumed the engagement of a guarantor, as contained
in the body of the note, did not restrict, qualify or condition his liability as
endorser upon the back of the note. Jones County Trust 4 Sav. Bank v. Kurt, 192

Iowa 965, 182 N.W. 409; Elgi n City Bkg. Co. v. Hall, 119 Tenn. 548, 108 S.W.
1068; Thompson Co. Uniform Laws Anno. p. 318.
Under the plain language of the Negotiable Instruments Act defendant's signature
in blankupon the back of the note created for him the engagement of a general
endorser. As such, pursuant to the terms of the act, he was not entitled to affect or
release this engagement to pay the note by requiring the payee to proceed against
the makerand upon the payee's neglect so to do, to be exonerated concerning such
engagement, to the extent of the prejudice resulting. Such an engagement can be
created for the defendant as an endorser only by reading into the Negotiable
Instruments Act the statutory provision applicable to sureties and guarantors and
disregarding his obligation as endorser, I am clearly of the opinion, for the
reasons stated, that the defendant Sutherland was not entitled to rely upon or to
invoke the statutory provisions relating to sureties in order thereby to release and
discharge his contract as endorser. The judgment should be affirmed.
Court of Appeal of California, Fourth Appellate District, Division Two
Pribus v. Bush Decided May 12, 19S1
(UCC) Section 3202, subdivision (2) states, "An indorsement must be written by
or on behalfof the holder and on the instrument or on a paper so firmly affixed
thereto asto become a part thereof." Thus, the code does not say whether or not

such a paper, called an "allonge, " may be used when there is still room for an
indorsement on the instrument itself. Nor has any reported California case dealt
with this issue under the code. The code does, however, instruct us as to where to
look for the law with which to resolve the issue. Section 1103 states that "[unless]
displaced by the particular provisions of this code, the principles of law and
equity, including the law merchant.. . shall supplement its provisions," and that
section's Uniform Commercial Code comment notes "the continued applicability
to commercial contracts of all supplemental bodies of law except insofar as they
are explicitly displaced by this Act." Therefore, since the Commercial Code has

9of25

First Edition-11/26/2009

not addressed the issue, we decide the present case according to the rules on
allonges of the law merchant.
The few California cases which have cited section 3202, subdivision (2) have
involved negotiable instruments which were not indorsed on the instruments or on
an attached paper, but were transferred by a separate document. The transferees in
those c ases w e r e , t h e r efore, n o t hol d ers. ( S ecurity P a c i fic
Nat .
Bank v. Chess (1976)
58
C al A p p . 3d 555,
562
(129
C al R p t r.
852 J; Wright v. Bank of California (1969) 276 Cal App.2d 485, 490 /81 CalRptr.
11]; Lopez v. Puzina (1966) 239 CalApp.2d 708 (49 Cal.Rptr. 122, 19 ALR.3d

1291].)
Although the cases are not unanimous, the majority view is that the law merchant
permits the use of an allonge only when there is no longer room on the negotiable
instrument itself to write an indorsement. (See generally Annot., Indorsement o f
Negotiable Instrument By Wri ting Not O n I n strument Itsel f

1297, 1301-1304; An not., Indorsement of Bill o r

(1968) 19 A.LR.3d

N o te by W riting Not On

Instrument Itself (1928) 56 AL.R. 921, 924-926.) Typical of the majority position

is Bishop v. Chase (1900) 156 Mo. 158 [56 S.W. 1080]. There it was held that the
general rule is that an instrument could be indorsed only by writing on the
instrument itself, but that an exception to the rule allows the use of an attached

paper "when the back of the instrument is so covered as to make it necessary."
( Id., 56 S.W. at p. 1083.) Thus, the court invalidated an attempted indorsement by
allonge when "there was plenty of room upon the back of the note to have made
the indorsement, and the only excuse for not doing so was that it was more
convenient to assign it on a separate paper." ( Id., 56 S.W. at p. 1084.)
As the Bishop case indicates, the law merchant rule on allonges was developed as
a refinement of the basic rule that an indorsement must be on the instrument itself.

This basic rule must have become impractical when strictly applied in certain
multiple indorsement situations, due to the finite amount of space on any given
i nstrument. Th e a l l onge, t hen, w a s a p parently c reated t o r e m edy t h e
inconveniences of the basic rule, not as an alternative method of i n dorsement.

Support for this analysis is found in Folger v. Chase (1836) 35 Mass. (18 Pick.)
63. There, the Massachusetts Supreme Court dealt with an allonge indorsement
as acase of first im pression. The indorsement had been made on "a paper attached
to theback of the note by a wafer" because the back of the note was covered with
previous endorsements. The defendants, citing the basic rule, contended that no
indorsement hadbeen made. The court disagreed. "The objection is, that such an
indorsement is not sanctioned by custom; but we think it is supported by the
reasons on which the custom was originallyfounded. Bills of exchange and
promissory notes were indorsed on the back of the bills and notes, because it was
a convenientmode of making the transfer, and in order that the evidence thereof
might accompany the note. Such an indorsement as this will rarely happen, and no
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authority to support it could reasonably be expected; but there is no authority
against it." (Id., at p. 67.)
The majority view interpretation of the law merchant rule of allonges was adopted
statutorily in California. When the Civil Code was enacted in 1872, it contained
these two provisions: I ) section 3109 — "One who agrees to indorse a negotiable
instrument is bound to write his signature upon the back of the instrument, if there
is sufficientspace thereon forthat purpose," and 2) section 3110 — "When there is
not room fo r a s i g nature upon th e b ack o f a n e g otiable instrument, a
signatureequivalent to an indorsement thereof may be made upon a paper
annexed thereto."

These Civil Code sections were in force for 45 years until California adopted the
Uniform Negotiable Instruments Act. The act, like its successor, the Uniform
Commercial Code, did not state whether or not an allonge could be used when
there was still room for an indorsement on the instrument itself. Section 31 of the
act (former Civ. Code, ) 3112) stated in part, "The indorsement must be written
on the instrument itself or upon a paper attached thereto." (Stats. 1917, ch. 751, g
1, p. 1538.) However, also like the Uniform Commercial Code, the Uniform
Negotiable Instruments Act intended prior law not in conflict with the act to
supplement the act. Former Civil Code section 3266d stated in part, "In any case
not provided for in this title the rules of the law merchant shall govern." (Stats.
1921, ch. 194, g 12, p. 215.) Thus, it has been held that the act was "but a
statutory affirmation of the rule of the old law merchant" that an allonge "was
allowable only when the back of the instrument itself was so covered with
previous endorsements that convenience or necessity required additional space for
further endorsements ( Clark v. Thompson (1915) 194 Ala. 504 (69 So. 925, 926];
see alsoPlattsmouth State Bank v. Redding (1935) 128 Neb. 268 (258 N.W. 661,

663].)
We conclude that the majority view of the law merchant relating to allonges is the
better reasoned one, and is the view adopted by the Legislature. It follows, then,
that the assignment by allonge of plaintiffs promissory note by the Williams to
the defendant was ineffective as an indorsement, since there was sufficient space

on the note itself for the indorsement. There having been no indorsement of the
note, the defendant is not a holder in due course and, therefore, takes the note
subject to the defenses that plaintiff has against the Williams. () 3306.) The
judgment is affirmed.
Based onthe significant history of the Law of Merchants and the purpose of the Uniform
Commercial Code, the case cited to claim that the Civil Code nonjudicial foreclosure process
covers the entire law is based on a flawed theory that the UCC is "common law" . This is true
because the origin of this contention is Associates v. Safeco Title Ins. Co which states:
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The general rule is that statutes do not supplant the common law unless it
appears that the Legislature intended to cover the entire subject or, in other
words, to "occupy the field." (See Justus v. Atchison (1977) 19 Cal.3d
564, 574-575 (139 Cal. Rptr. 97, 565 P.2d 122]; Gray v. Sutherland
(1954) 124 Cal. App. 2d 2 80, 290 t/268 P.2d 754].) " [G]eneral and
comprehensive legislation, where course of c onduct, parties, things
affected, limitations and exceptions are minutely described, indicates a
legislative intent that the statute should totally supersede and replace
the common law dealing with the subject matter." (2A Sutherland,
Statutory Construction (Sands 4th ed. 1984) ) 5 0 .05, pp. 440-441.)
CA(2b)(2b) It i s apparent that we are dealing with such a statutory
scheme.
As confirmed by the history of the Law of Merchants, the UCC is not "common law" and
therefore the Associates decision does not apply to the application of the UCC with nonjudicial
foreclosure cases.

Produce the Note is a Valid Ar ument in California non'udicial foreclosure lawsuits.
In a blog post written by Attorney Michael Doan of the Doan Law Firm, he asks "Are Courts in
California Truly Limited by Non-Judicial Foreclosure Statutes?"
In discussing the issue, he points to several cases to support his conclusion that they are not. He
goes on to write:

In looking past the comprehensive statutory framework, these other Courts also
considered the policies advanced by the statutory scheme, and whether those
policies would be frustrated by other laws. Recently, in the case of California
Golf, LL.C. v. Cooper, 163 Cal. App. 4th 1053, 78 Cal. Rptr. 3d 153, 2008 Cal.
App. LEXIS 850 (Cal. App. 2d Dist. 2008), the Appellate Court held that the
remedies of 2924h were not exclusive. Of greater importance is that the Appellate
Court reversed the lower court and specifically held that provisions in UCC
Article 3 were allowed in the foreclosure context:
Considering the policy interests advanced by the statutory scheme governing
nonjudicial foreclosure sales, and the policy interests advanced by Commercial
Code section 3312, it is clear that allowing a remedy under the latter does not
undermine the former. Indeed,the two remedies are complementary and advance
the same goals. Thefirst two goals of the nonjudicial foreclosure statutes: (1) to
provide the creditorlbeneficiary with a quick, inexpensive and efficient remedy
against a defaulting debtorltrustor and (2) to protect the debtorltrustor from a
wrongful loss of the property, are not impacted by the decision that we reach.
This case most certainly, however, involves the third policy interest: to ensure
that a properly conducted sale is final between the parties and conclusive as to a

bona fide purchaser.
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This is very significant since it provides further support to lawsuits brought
against foreclosing parties lacking the ability to enforce the underlying note, since
those laws also arise under Article 3. Under California Commercial Code 3301, a
note may onlybe enforced ifone has actual possession of the note as a holder, or
has possession of the note not as a non-holder but with holder rights.
Just like in California Golf, enforcing 3301 operates to protect the debtor/trustor
from a wrongful loss of the property. To the extent that a foreclosing party might
argue that such lawsuits disrupt a quick, inexpensive, and efficient remedy against
a defaulting debtor/trustor, the response is that "since there is no enforceable
obligation, the foreclosing entity is not a party/creditor/beneficiary entitled to a
quick, inexpensive, and efficient remedy," but simply a declarant that recorded
falsedocuments.
This is primarily because being entitled to foreclose non-judicially under 2924
can onlytake place "after a breach of the obligation for which that mortgage or
transfer is a security." Thus, 2924 by its own terms, looks outside of the statute
to the actual obligation to see if there was a breach, and if the note is
unenforceableunder Article 3,there can simply be no breach. End of story.
Accordingly, if there is no possession of the note or possession was not obtained
until after the notice of sale was recorded, it is impossible to trigger 2924, and
simple compliance with the notice requirements in 2924 does not suddenly bless
the felony of grand theft of the unknown foreclosing entity. To hold otherwise
would create absurd results since it would allow any person or company the right
to take another person's home by simply recording a false notice of default and
notice of sale.
Continuing on this path but in reference to a valid assignment of a note and security, if the entity
that purports to assign the note is a corporation, then the person signing for that entity must show
that they had the right to assign the note for said corporation.
ROWENA F. COCKERELL et al., Appellants, v. TITLE INSURANCE
AND TRUST COMPANY (a Corporation) et al., Defendants and
Respondents; T. E. DENNY et al., Cross-Complainants and
Respondents
Supreme Court ofCalifornia
42 Cal. 2d 284; 267 P2d 16; 1954 Cal. LEXIS 172
February 24, 1954

It appearshere that defendants did not, presumably, have knowledge as to how
plaintiffs' alleged assignor derived title since there is no allegation to that effect in the
complaint, nor did they know how plaintiffs themselves derived title since the only
allegations concerning it is the statement that they claim by virtue of an assignment
from the Crestmore Company which,in turn, claimed under a trust deed executed by
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Russ and Ethyl Green who were, apparently, strangers to the title. It follows that under
the circumstances here prevailing plaintiffs cannot now predicate error on the ruling of
the trial court in denying their motion for judgment on the pleadings.
It is next contended that the court erred in f i n ding that plaintiffs were not th e

owners of the third trust deed and note by virtue of assignment. This is, essentially, a
contention that the evidence is insufficient to support the findings of the court in this

respect. Mrs. Jeannie A. Hinds, the only one of the two plaintiffs to testify, said that
she received the note late in the evening on the day before the foreclosure sale. The
note was received in evidence. The note, for $10,983.80, secured by a deed of trust,
was made payable to "Crestmore Co., a Limited partnership, P. O. Box 365, Fontana"
and was signed by Russ Green and EthylGreen. On the reverse side was endorsed
"The undersigneddoes hereby assign this note to the account of Rowena F. Cockerell
and Jeannie A. Hinds, as of the 27th day of August, 1951. [Signed] The Crestmore Co.
P. H. Wierman." Plaintiff H inds testified that "a party" had told her about the
Crestmore Company and that she knew there were three members: "Paul and Bob
Wierman, brothers, and one other woman. I don't know her name just at this minute,
but they were checked on as to the company and being in their name." Plaintiffs were
unable to produce the articles of partnership. There was no other evidence as to either
the Crestmore Company or t h e P . H . W i e r man wh o p u rportedly signed the
endorsement other than plaintiff Hinds' testimony that she knew it was his signature.
On August 27, 1951, on a plain sheet of paper entitled "To whom it may concern"
there was a statement signed by "P. H. Wierman, Crestmore Company" that "Rowena
F. Cockerell and Jeannie A. Hinds are the beneficiaries of an escrow in which the
assignment of a third trust deed, document No. 1205 recorded at request of Title
Insurance & Trust Co., Oct. 1, 1949, at 8 a. m., Book 28401, Page 55, in the Official
Records,County of Los Angeles, California,to their account in progress and they have
full right and title to said third trust deed and all benefits from such from this day on."
It was admitted by plaintiffs that this paper was the only assignment which they had
relating to the trust deed. Plaintiff Hinds testified that an escrow was opened on August
29, 1951, for the sale of the note to plaintiffs; that she gave her note for $6300 which
was to be returned to her in th e event that certain other documents and notes were

turned over to the escrow holder in completion of the escrow. The escrow instructions,
dated August 28, 1951, read, in part, that "Receipt is hereby acknowledged by Rowena
F. Cockerell and Jeannie A. Hinds for trust deed in the amount of ten thousand nine
hundred eighty three dollars and eighty cents ($10,983.80) balance due approximately
sixty eight hundred dollars ($ 6 ,800.00), delivered outside of escrow and not the
concern o f this escrow. ..." (Emphasis added.)
Plaintiff Hinds' testimony with respect to the Crestmore Company and P. H.
Wierman was received over objection that no foundation had been laid, that the answer
called for a conclusion of the witness, and that her answers were hearsay. She testified
that the signature on the reverse side of the note was that of a Mr. Paul Wierman who
was a member of the Crestmore Company; that the Crestmore Company was a "limited
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company"; that"a party in San Bernardino" had told her. Defendants objected and
moved to strike her testimony on the ground that it was not the best evidence of the
partnership and that her answers were "conclusions." The third trust deed was admitted
in evidence over the objection that there had been no showing that it had been
assigned, or any record of its assignment to the plaintiffs.
Assuming for the moment that the assignment of the note, secured by the third trust
deed, wasa valid assignment, no further assignment of the deed of trustwas necessary.
Section 1084 of the Civil Code provides that "The transfer of a thing transfers also all
its incidents, unless expressly excepted; but the transfer of an incident to a thing does
not transfer the thing itself." (See, also, Hurt v. Wilson, 38 Cal. 263; Lewis v. Booth, 3
Cal.2d345 (44 P.2d 560]; Marx v.McKinney, 23 Cal.2d 439, 443 (144 P.2d 353];
Union Supply Co. v. Morris, 220 Cal. 331 (30 P.2d 394].) In Lewis v. Booth, supra, 3
Cal.2d 345, it was held that an acknowledgment was not necessary to effect an
assignment of the trust deed and that the endorsement of the note by the payee was
sufficient to transfer the deed of trust without other assignment.

In Sa n t ensv. Los

Angeles Finance Co., 91 CalApp2d 197 (204 P.2d 619J, it was held that the note
carries with it the security and the trust deed was merely an incident of the debt
and could only be foreclosed by the owner of the note.
Plaintiff Hinds' testimony and the endorsement on the note secured by the third deed of
trust showed that it was given on August 27th, 1951, the night before the foreclosure
sale under the second deed of trust. If the assignment were otherwise sufficient, it

would have been given prior to the foreclosure sale because the time of transfer of the
deed of trust is immaterial under the authorities above cited. W h ile no particular
form of assignment is necessary, the assignment, to be effectual, must be a
manifestation to another person by the owner of the right indicating his intention to
transfer, without further action or manifestation of intention, the right to such other

person, or to a third person (Rest. Contracts, ) 149(1); Anglo California Nat. Bank v.
Kidd, 58 Cal App.2d 651 (137 P.2d 460]).
The note here was made payable to " Crestmore Co., a Limited Partnership P. O.
Box 365, Fontana." The note shows no connection between the Crestmore Company
and the P. H. Wierman who purported to assign it on behalf of that company. The only
evidence in the record linking the two is that of plaintiff Hinds who testified she knew
a Mr. Paul Wierman who was a member of the firm and that it was his signature. She
had been told by a "party" that it was a "limited company." The record is devoid of any
evidence showing a compliance with section 2468 of the Civil Code which provides,
in part, that "No person doing business under a fictitious name, or his assignee or
assignees, nor any persons doing business as partners contrary to the provisions of this

article or their assignee or assignees shall maintain any action upon or on account of
any contract or contracts made, or transactions had under such fictitious name, or their
partnership name, in any court of this state until the certificate has been filed and
publication made as herein required." (Emphasis added.)
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The burden of proving an assignment falls upon the party asserting rights
thereunder ( Read v. Buffum, supra, 79 Cal. 77 [21 P. 555, 12 Am.St.Rep. 131]; Ford
v.Bushard, 116 Cal. 273 (48 P. 119]; Bovard v.Dickenson, 131 Cal. 162 (63 P. 162 J;
Nakagawa v. Okamoto, 164 Cal. 718 (130 P. 707]). In an action by an assignee to
enforce an assigned right, the evidence must not only be sufficient to establish the fact
of assignment when that fact is in issue (Quan Wye v. Chin Lin Bee, 123 Cal. 185 (55
P. 783J) but the measure of sufficiency requires that the evidence of assignment be
clear and positive to protect an obligor from any further claim by the primary obligee (
Gustafson v. Stockton etc. R. R. Co., 132 Cal. 619 (64 P. 995] ). Here there was an
assignment on the back of the note secured by the third trust deed which was
purportedly signed by P. H. W ierman for the Crestmore Company; there was no
competent evidence with respect to the Crestmore Company, its membership, or P. H.
Wierman's authority to bind that company. P l aintiffs, claiming as assignees of that
company, had the burden of proving the existence and membership of the firm in order
to support their claim of ownership of the note and third trust deed ( Welch v. Alcott,
185 Cal. 731 (198 P. 626]). In Bengel v. Kenney, 126 CalApp. 735 (14 P.2d 1031],
where the plaintiff claimed title under an assignment of a purported assignee of a
corporation but the evidence failed to show that the assignment by the corporation was
executed by a person having authority to do so, it was held that the evidence failed to
show title in the plaintiff by reason of such an assignment. In Br own v. Ball, 123
CalApp. 758 (12 P.2d 28], it was held that the evidence was insufficient to establish
the execution of an assignment where there was no evidence to show that it was
executed by the person whose name purported to be signed thereto or that the signer
had authority as agent to execute the instrument.

For the above reasons it appears that plaintiffs failed to prove a valid assignment
of the note and third trust deed to them. As assignees they stand in the same position
as their assignor, the Crestmore Company, and must prove their chain of title to the
note in question. As was said in Brown v. Ball, supra, 123 CalApp. 758,
.. we
think that it would be a dangerous innovation to hold that on such proof, without
"

.

more, assignments purporting to be executed by an agent, as each of these were,
could be introduced into evidence. We are asked to presume not only that the
persons whose names are subscribed actually executed the assignments, but also that

they had authority to do so merely because they were received through the mail in
their presentform after having been mailed to the alleged assignors with a request
that they be executed." In the present case, we would have to assume the position of
Russ and Ethyl Green in the chain of title, that the Crestmore Company had complied
with the statutory provisions relating to the use of a f i ctitious name, and that P. H.

Wierman was a member of the firm with the authority to execute an assignment of the
note made payable to that firm .
S u c h assumptions, would indeed, constitute a
"dangerous innovation."
The above case demonstrates without doubt that any assignment made by MERS and
Recorded under authority as a "Nominee", will not be valid because of the reasons mentioned
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above as well as the fact that such an assignment claims to transfer both the note and the deed of
trust without any authority to do so. MERS is not a party to the Note, so they can not assign the
note that they are not a party of. The Deed of Trust only gives them the authority contained
therein which does not include the right to assign the note or do anything regarding the note for
that matter because they are not a party to the note. Any assignment by MERS is invalid.
Further proof of this is contained in the next section.
UCC RE U IRES TWO DE F A U L TS TO OCCUR W H IC H IS CAUSE FOR ALAR M
FOR FINANC ERS OF LOAN S
Secured Transactions Under the Uniform Commercial Code
Copyright 2009, Matthew Bender R Company, Inc., a member of the LexisNexis Group.
PART V Real Estate Related Collateral
CHAPTER 16 Article 9 and the Law of Real Estate Financing
1C-16 Secured Transactions Under the UCC g 16.09
AUTHOR: Julian B. McDonnell and James Charles Smith
Recording an Assignment of Mortgage in the Real Property Records

Security assignments of promissory notes secured by mortgages as well as
sales of such notes are within the scope of Article 9, and thus Part 6 of Article 9
generally governs the remedies available upon the default of the
debtor/mortgagee. When the original mortgagee assigns or sells one or more
promissorynotes,the assignee secured party may obtain an assignment of
mortgage and record that document in the real property records, but that step is
not always taken. In many states, failure to take that step becomes a problem if
the mortgagor defaults in paying the note, and the assignee secured party decides
to foreclose. In many states that allow the nonjudicial foreclosure of mortgages,
the lender who forecloses must be the mortgagee of record. If necessary to
foreclose, Revised Section 9-607(b) authorizes the secured party to record in the
real property records "a copy of the security agreement that creates or
provides for a security interest in the obligation secured by the mortgage"
along with an affidavit stating that "a default has occurred" and "the secured
party is entitled to enforce the mortgage nonjudicially." The affidavit of
course should also describe the mortgage by recording reference. Such documents
would not be recordable under the recording statutes of most states because they
are not original documents, signed by the mortgagee and notarized or otherwise
acknowledged. This Article 9 provision, therefore, overrides the general
statutory requirements for recording instruments in the real property
records.
Revised Section 9-607 refers to "default" twice, in subsections (a) and (b),
without expressing stating whose default. Is it the "debtor' s" default (i.e., the
mortgagee), the default of the person obligated on the note (i.e., the mortgagor),
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either one, or both? The Section 9-607(a) reference appears to refer only to the
mortgagee, who is the Article 9 debtor. In Section 9-607(b), default probably
refers to the maker of the note (mortgagor) because foreclosure is neither
"necessary" nor legally permissible unless, the maker has defaulted. Reading the
two subsections together, therefore there must be a "double default," i.e.,
both mortgagor and mortgagee/assignor have defaulted before the secured
party is allowed to record the security agreement and affidavit. If so, Section
9-607 cannot be used by a secured party who buys a mortgage note because the
seller will not ordinarily be in "default" by virtue of the mortgagor's default. An
Article 9 Review Committee, which is considering possible recommendations
for amendments, has identified the issue but has not yet reached a decision as
to possible changes.
When Does Pa ment to the Assi nor Dischar e the Debt?

The Rucker Opinion:
Another important context where the cases discuss the relationship of Article 9 to
assignments for security of notes secured by real estate concerns the effect on
payments made by the mortgagor to the mortgagee after the assignment. The first
opinion to consider this issue under the Code, Rucker v. State Exchange Bank, is
the opinion which most emphatically insists that the assignment of the mortgage
is excluded from Article 9. In Rucker the owner of the real estate, Rucker,
borrowed from Harrell,
giving Harrell a note secured by a mortgage on the real
property. Harrell in turn assigned the note and mortgage to State Exchange Bank
to secure financing from that bank which recorded the assignment in the real
property records but filed no Article 9 financing statement. Later Rucker
mortgaged the property to Land Bank using this loan to pay off Harrell. The
surrenderof the original note and mortgage was not demanded. Rucker's
mortgage to Harrell was satisfied of record, but Rucker did not search the records
prior to the payoff to discover Harrell's assignment to State Exchange Bank.
When Harrell subsequently defaulted on his obligations to State Exchange Bank,
that bank assignee foreclosed on the assigned mortgage. According to the Florida
court, whether the foreclosure would be permitted depended on whether an
Article 9 transaction was involved. Emphasizing that the banking industry did not
treat an assignment of a mortgage as an Article 9 transaction, the court concluded
"that assignment of a real estate mortgage securing a promissory note as collateral
for a bank loan is not a security transaction under Article 9
..."
The Rucker opinion may have been builton a series of false assumptions.
First, the court assumed that filing a financing statement would have been
required to perfect the interest of State Exchange Bank in the event that Article 9
was found to be applicable. Since the note would be an instrument, an Article 9
interest in it could be perfected by taking possession. No filing would be
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demanded. Second,assuming thatthe bank held only an unperfected security
interest under Article 9, it is not clear that its failure to perfect would preclude a
foreclosure under Article 9. The real question is whether payments made to
the mortgagee after the assignment operated to discharge the mortgagor's
debt obligation embodied in the note. Now that Revised Article 9 will bring
both security and absolute assignments of notes secured by real estate within
Article 9, that remains the issue.
Ne otiable Notes
If the note evidencing the debt obligation is in negotiable form as required by
Section 3-104(1), there is a strong tradition that the obligation runs to the holder
of the note. It is well established that a note meeting the formal requisites is
subject to Article 3 even though the note is secured by real estate. Under Section
3-602 it is payment to a "person entitled to enforce the instrument" that
discharges the obligation. In all relevant contexts, this provision requires payment
to the holder of the negotiable note. The "holder" means the person in possession
of the instrument under a regular chain of necessary indorsements. Thus, it has
traditionally been held that it is the duty of the obligor on a negotiable instrument
to require its production before paying. The failure of the original payee to
produce the note is regarded as notice that there has been a change of
ownership requiring the obligor to investigate. The obligor who fails to take
these steps is deemed to act at this peril: having paid the nonholder once, he or
she may be required to pay the holder again, since the first payment does not
provide a discharge. This traditional attitude has been criticized as having "great
potential for mischief and unfairness, since it produces far different results than
most lay mortgagors would expect." But the Restatement Third of Property
acknowledges that this rule (obsolete though it may be) is the statutory
directive. The question in the cases becomes how to prevent it from being the
controlling doctrine. The statutory directive has been applied under the Code
when there is no evidence that the mortgagee-assignor was acting as the agent of
the assignee-holder when the payment was made. In settings in which the
mortgagee continues to act as collection agent after the assignee, the problem will
typically be cured since it is recognized that payment to the agent is equivalent to
payment to the principal. Thus, in Louisiana in Caballero v. Wilkinson when the
mortgagor who lacked notice of the assignment continued to make payment to his
original financer, the payments were effective to cause a discharge when that
financer was acting as a compensated agent to collect the notes it had assigned.
When there is no agency relationship between the mortgagee and assignee, the
courts should still feel free to find that the assignee is estopped from denying an
effective payment in any circumstance in which it can be said that the assignee
created the impression that payment could be made to the original mortgagee.
Moreover, the payment is effective to discharge the obligation if made with the
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consent of the holder. It is too easy for the assignee to give written notice
directing that payment be made to it where such is desired. The notion that
payment mustbe made to the holder of the paper is based on the rather arcane
doctrine of merger — the debt obligation is deemed to be merged into the
negotiable instrument. It was easier to live with such formulations when
negotiable instruments were the exclusive preserve of a limited group of
specialists. But in contemporary dealings many actors are unaware of the doctrine
and resistant to the slow, lock-step type of payment process it requires. No doubt
mortgagees would be very irritated if mortgagors demanded regular presentation
of the instrument before each installment payment. It is arguably time to erode the
historic rule that payment should be made to the holder by treating the
institutional assignee's failure to demand payment be made to it as an estoppel.
The discharge issue should alert the financer taking assignments of notes
secured by mortgages that he may face dangers springing out of Article 3 as
well as Article 9 of the Code. Article 3 will state rules relating not only to
discharge but also to negotiation and suit. Article 3 will also govern when the
financer can qualify as a holder in due course and what freedom from claims
and defenses the financer will enjoy in that capacity.
Foreclosure
The limitations on any attempt to split the note from the mortgage or other real
estate security document securing the note become apparent when one reaches the

foreclosure stage. Let us say that the financer taking an assignment for security
from themortgagee has taken possession of the note, therefore obtaining a
perfected security interest in the note, and has recorded the assignment in the real
estate records. The mortgagee-assignor then defaults on its obligation owed to the
financer; how is the financer to foreclose on its collateral, the note and mortgage
which secures its lien? If there is to be a foreclosure sale, the procedures
demanded by Article 9 may vary significantly from those demanded by real estate
foreclosure law. But the note and mortgage must be sold as a unit if their value is
to be realized. If the mortgage is classified as a real estate interest, then this is not
a situation where authority to dispose of the package under Article 9 can be found
in pre-revision Section 9-501(4) dealing with security agreements covering both
real and personal property. Where such assets are combined, that Section allows
both to be dealt with under the real estate law but only the personalty to be
disposed of under Article 9. But will real estate foreclosure law itself deal with
the sale of the combination of the note and the mortgage lien? Will its procedures
be adapted to selling these papers that do not have the look of real property? In
light of the apparent difficulty in attempting to split the transaction between these
contending bodies of law, FDIC v. Forte concluded that Article 9 controls the
foreclosure of the note and mortgage package. It concluded that Article 9
should apply "to all facets of transactions using mortgages and notes as
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collateral except those issues that arise when the mortgagee's creditor is
attempting to enforce the mortgagee's rights under the mortgage." Thus,
whether a financer properly sold the collateral was to be measured by Section 9
504 rather than the local real estate law for purposes of assessing whether the
creditor-assignee would be entitled to recover a deficiency. Forte in effect
recognizes that the financer has an Article 9 security interest in the mortgage as
well asthe note. The mortgage as part ofthe package isa personal property
interest. To this extent Forte prefigures Revised Article 9 which gives the creditor
with a security interest in the note an automatic interest in the mortgage as well.
Of course, the secured creditor is not required to dispose of the package under
Article 9. It may first proceed to foreclose on the real estate, provided that it
satisfies the requirements and procedures of real estate law. There is no doubt
that when it comes to a real estate foreclosure real estate law, including real
estate law proscribing recordings, will control.
A separate issue is whether the creditor's options may be restricted by a "one
form-of-action" rule barring a creditor who first forecloses on the real estate from

later enforcing the note, or vice versa. Bank of California v. Leone concluded that
the assigneewas not bound by California "one-form-of-action" rule and could sue
on the note without foreclosing on the mortgage.
In contrast is Schiele v. First National Bank of Linton. The First National Bank

made a loanto the Schieles secured by a mortgage on theirLinton home and an
assignment of their mortgagee's interest in a farm mortgage granted by the
Schieles to their son and his wife. When the Schieles defaulted, the bank brought
an action to foreclose on the home without seeking a deficiency. The bank bought
the home at the foreclosure sale for less than the amount of the debt owed to them
by the Schieles. The Schieles then sought the reassignment of the farm mortgage.
The action forced the court to consider the impact of North Dakota's anti
deficiency statutes which bar the award of a deficiency when debt is secured by
real estate until the value of the real estate is fixed by a jury. To prevent
avoidance of this legislation, the Schiele court held that the assignment of the
farm mortgage was governed by real property law and not by Article 9. The bank
could not foreclose on the farm mortgage until the value of the home was fixed by
a jury so that this value (rather than the amount bid-in by the bank at the
foreclosure sale) could be deducted from the debt.
Comment 2 to Revised Section 9-604 states that revised Article 9 does not
override whatever restrictions state law may impose under anti-deficiency rules.
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PART 2. ACQUISITION R TRANSFER
DIVISION 6. SECURED TRANSACTIONS
CHAPTER 110 Notes
A. TERMS OF THE NOTE
4-110 California Real Estate Law & Practice g 110.01
110.01. Governin Law
Most real estate financing involves a note and a deed of trust. The note is

evidence ofthe amount borrowed and the terms of repayment, and the deed of
trust secures payment of the note. Notes used in real estate transactions are almost

always negotiable because negotiable notes are much more salable and freely
transferable.
They allow a buyer to take free of many prior claims and defenses.
Division 3 of the Commercial Coden governs the use of negotiable instruments in
California, and is cited as the Uniform Commercial Code — Negotiable
Instruments. The provisions contained in that division were substantially revised
in 1992 to conform to the provisions governing negotiable instruments proposed
by the National Conference of Commissioners on Uniform State Laws. These
revised provisions are discussed throughout this chapter.
In the event that the provisions of Division 3 are in conflict with the provisions of
either Division 4 or Division 9 of the Commercial Code, Divisions 4 and 9
govern.Similarly,regulations of the Board of Governors of the Federal Reserve
System and operating circulars of the Federal Reserve Banks supersede any
inconsistent provision of Division 3 to the extent of the inconsistency.
110.30. Transfer in General
Negotiable and nonnegotiable notes may be transferred by assignment, which
merely means that title to the note is transferred to an assignee. It creates in the

person to whom the note is assigned all the rights of the person who assigned it,
as well as subjecting the transferee to all the defenses available against the person
who assigned it. The assignor loses the right to maintain an action on the claim or
to demand performance.The assignment may be evidenced in a separate
instrument, on the note itself, or by mere delivery of the note to the assignee.
"Negotiation" is a special form of transfer by which a negotiable instrument
passes to the transferee. The transferee becomes a "holder" and may enjoy the
status of a "holder in due course" if certain additional conditions are met. Holders
and holdersin due course have more protection against claims by others and
defenses of parties to the instrument than ordinary transferees.
An instrument is transferred when it is delivered by a person other than its issuer
for the purpose of giving to the person receiving delivery the right to enforce that
instrument. Transfer of an instrument, whether or not the transfer is a negotiation,

vests in the transferee, the transferor's right to enforce the instrument, including
any rightto enforcement thatthe transferor has as a holder in due course. The
transfereecannot, however, acquire the rights of a holder in due course by a
transfer, directly or indirectly, from a holder in due course if the transferee
engaged in fraud or illegality affecting the instrument. If a transferor purports to
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transfer less than the entire instrument, negotiation of the instrument does not

occur,and the transferee does not obtain any rights under the Uniform
Commercial Code — Negotiable Instruments, but has only the rights of a partial
assignee.
Both negotiation and assignment transfer title to the instrument, and the word

"assignment" is often used to mean a negotiation. Assignment is the broader term,
and in the following discussion regarding transfer, its use, unless otherwise
indicated, also means negotiation.
110.33.Effect of Transfer on Securit
An assignment of a debt carries the security with it. Thus, the indorsement and
delivery of a promissory note accomplishes the transfer of the security without the
necessity of formally assigning the trust deed itself. For an effective assignment,
the note need not refer to the security. However, it is a good practice to refer to
the security in the assignment and to have the assignor acknowledge the
assignment so the assignee can record the assignment to protect the priority of the
security over the assignor's subsequent encumbrancers or transferees. If the deed
of trust is a junior lien against the property, a provision for request for notice of
default should be recorded, requesting that copies of the notice of sale of the
senior lien be given to the assignee in the event that the senior lienor records such
notices.
Recording the assignment does not constitute actual notice to the debtor, so that

he or she can continue to make payments to the assignor without being in default
on the obligation.n5 Therefore, notice should be mailed to the debtor so that he or
she may begin to make payments to the assignee of the note.
B eneficiar or Mort a ee
The beneficiary or mortgagee is the person to whom the obligation is owed and
who has right to resort to the security if the obligation is not paid. The beneficiary
also has other rights set forth in the deed of trust or mortgage.
111.70. Assi nment of Securit or Debt
Both a mortgage and the beneficial interest under a trust deed may be assigned,
and the fact that a debt secured by a trust deed is barred by the statute of
limitations at the time of the assignment does not invalidate the assignment of the
beneficial interest in the security. Neither a mortgage nor trust deed may be
assigned, however, apart from the debt it secures.
The assignment of the debt secured by a mortgage or other lien carries with it the
security. This is also true of the assignment of a debt secured by a trust deed,
because under Civ. Code g 1084 the transfer of a thing transfers also all its
incidents, unless expressly excepted, and a trust deed is merely an incident of the
debt it secures. Therefore, the assignment of a note secured by a trust deed
transfers the trust deed to the assignee without further assignment.
111.71. Form of Assi nment
N o particular
form of assignment of a deed of trust is necessary, but, to be
effectual, the assignment must be a manifestation to another person by the owner
of the right indicating the intention to transfer, without further action, the right to
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such other person or to a third person. It is the substance and not the form of the
transaction that determines whether an assignment is intended. If from the entire

transaction and the conduct of the parties it clearly appears that the intent of the
parties is to pass title to the chose in action, then an assignment will be held to
have taken place. The best method of assignment is to endorse and deliver the
note and execute a separate instrument assigning the trust deed.

111.73. Recordation of Assi nment
An assignment of a mortgage or beneficial interest under a trust deed may be
recorded, and from the time of the recordation operates as constructive notice to
all persons. The recordation does not of itself constitute notice to a person who
would otherwisebe a holder in due course. Therefore, the recordation of a
subsequent assignment of the mortgage to one to whom the mortgagee had
delivered the mortgage instrument, together with a forged copy of the note, does
not takeprecedence over a prior unrecorded assignment ofthe mortgage to one to
whom the genuine note was transferred. Nor does the fact that an assignment
of a deed of trust and note was not recorded give any rights to a creditor of
the assignor who attempted to levy on the note after its assignment because
the note carries with it the security and the trust deed is merely an incident
of the debt and can be foreclosed only by the owner of the note.
When, however,a mortgage isfraudulently transferred to two innocent assignees
under separate assignments prior to recordation or other notice of either
assignment, the priority of the transfer and of the recordation or other notice is
important only when the equities as between the two innocent parties are equal.
When the second assignee takes without notice of the prior assignment, for a
valuable consideration, and through the negligence of the first assignee, the first
assignee whose negligence allowed the fraud must bear the loss. Similarly, when
the pledgee of notes secured by trust deeds permits the assignee to record the
assignment of the notes without indicating that ownership of the notes was subject
to a lien by way of pledge in favor of the pledgee, the latter will be estopped from
settingup his or her ownership as against a bona fide purchaser of the notes from
the assignee.
The recording of the assignment is not of itself notice to the debtor so as to
invalidate any payment made to the person holding the note secured by the
m ortgage or
trust deed. However, if a m ortgagee does not have knowledge of the
assignment and pays a mortgagee who no longer holds the note, the payment does
not discharge the note. Thus, the debtor without notice is protected only if he or
she pays the person who holds the note.

5" " > ~ " ™ t '
If the note is lost and thus cannot be delivered to the trustee, the trustee may

require the beneficiaries to obtain a corporate surety bond to protect the trustee
from later claims if the note has not been paid and is actually in the hands of a
bona fidepurchaser forvalue.
An alternative procedure is to substitute the trustee to obtain a trustee who is

willing to reconvey without receiving the note. The beneficiary of the note could
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be substituted as trustee because he or she is in the best position to know that the
note has not been negotiated.

The information above should be of assistance to those attempting to use the "Produce the Note"
strategyand provide a foundation for such an argument. If you apply these case laws and
legislative history in court and put it on the record, if the court the sustains the Defendant's Demurrer
without Leave to Amend, immediately file a Writ of Mandamus rather than an appeal so that you
case can go forward immediately rather than waiting for an appeal to occur which could take
years.
Good Luck,
Written by:
Salvatore B. D'Anna
National Alliance of Homeowners for Justice (NAHJ)
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